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-PREFACE. 


I. 

Since  the  publication,  last  year,  of  the  Second 
Edition  of  the  First  Volume  of  these  Commentaries 
two  new  Treaties  have  become  part  of  positive  Inter- 
national Law. 

To  both  of  them  England  has  been  a  contracting 
party;  and  both  are  of  grave  importance  to  the 
commonwealth  of  States,  as  to  their  immediate 
consequences  and  as  to  the  principles  which  they 
contain.  The  consideration  of  them  belongs  more 
properly  to  the  former  volume ;  but  in  the  circum- 
stances it  appears  to  me  expedient  to  draw  attention 
to  the  general  character  of  them  here,  and  to  place 
the  Treaties  themselves  at  length  in  the  Appendix  to 
this  volume. 

II. 

The  first  Treaty  relates  to  the  navigation  of  the 
Black  Sea,  altering  with  respect  to  this  subject  the 
conditions  of  the  Treaty  of  1856.  The  alteration 
itself  is  important ;  but  still  more  important  was  the 
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adoption  by  the  Conference,  which  met  to  consider 
the  question,  of  the  resolution,  proposed  by  Lord 
Granville,  namely,  u  That  the  Powers  recognise  that  it 
44  is  an  essential  principle  of  the  Law  of  Nations  that 
44  none  of  them  can  liberate  itself  from  the  engage- 
44  ments  of  a  Treaty,  nor  modify  the  stipulations 
44  thereof,  unless  with  the  consent  of  the  contracting 
"  parties  by  means  of  an  amicable  understanding." 

The  circumstances  which  rendered  the  assertion  of 
this  cardinal  principle  necessary  will  be  found  at 
pp.  72-74  of  this  volume  (a). 


III. 

The  recent  Treaty  of  Washington  had  for  its  object 
to  settle  more  especially  the  claims  preferred  by  the 
United  States  against  England  on  account  of  the 
captures  made  by  the  "  Alabama."  In  the  Preface  to 
the  last  edition  of  the  first  volume  of  these  Commen- 
taries, I  observed: 

"  The  dispute  which  unhappily  arose  between 
44  England  and  the  United  States,  in  consequence  of 
44  the  escape  of  the  ship  4  Alabama '  from  British 
44  territory  and  her  subsequent  employment  as  a  ship 
44  of  war  by  the  Southern  Confederates  is,  I  deeply 
44  regret  to  say,  still  open.  I  will  only  say  in  this 
44  place,  that  no  English  jurist  could  object  to  have 
44  that  dispute  decided  upon  the  principles  of  law 

(a)  See  also  Debates  in  the  House  of  Lords,  in  March  1871. 
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44  laid  down,  harmoniously,  I  think,  on  the  whole, 
44  by  the  tribunals  of  the  United  States  and  England, 
44  and  by  reference  to  the  public  Acts  and  documents 
44  of  both  countries  "  (b). 

The  English  Government  sent  a  Commission  com- 
posed of  distinguished  and  learned  persons  to  Wash- 
ington for  the  purpose  of  adjusting  these  claims,  the 
result  of  which  has  been  the  Treaty  above  mentioned. 
By  it  certain  Arbitrators  are  appointed,  and  the  rules 
of  International  Law  by  which  they  are  to  be  guided 
are  thus  stated  in  the  Treaty :  ' 

44  A  neutral  government  is  bound,  First.  To  use 
44  due  diligence  to  prevent  the  fitting  out,  arming,  or 
44  equipping,  within  its  jurisdiction,  of  any  vessel 
44  which  it  has  reasonable  ground  to  believe  is  intended 
44  to  cruise  or  carry  on  war  against  a  Power  with 
44  which  it  is  at  peace ;  and  also  to  use  like  diligence 
44  to  prevent  the  departure  from  its  jurisdiction  of 
44  any  vessel  intended  to  cruise  or  carry  on  war  as 
44  above,  such  vessel  having  been  specially  adapted,  in 
44  whole  or  in  part,  within  such  jurisdiction,  to  warlike 


44  use. 


44  Secondly.  Not  to  permit  or  suffer  either  bellige- 
44  rent  to  make  use  of  its  ports  or  waters  as  the  base  of 
44  naval  operations  against  the  other,  or  for  the  purpose 
44  of  the  renewal  or  augmentation  of  military  supplies 
44  or  arms,  or  the  recruitment  of  men. 

44  Thirdly.  To  exercise  due  diligence  in  its    own 

(b)  Prefuce  to  vol.  i.  p.  xxix. 
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"  waters,  and  as  to  all  persons  within  its  jurisdiction, 
44  to  prevent  any  violation  of  the  foregoing  obliga- 
"  tions  and  duties." 

Nevertheless,  the  British  plenipotentiaries  are 
ordered  "  to  declare  that  Her  Majesty's  Government 
"  cannot  assent  to  the  foregoing  rules  as  a  statement 
44  of  principles  of  International  Law  which  were  in 
44  force  at  the  time  when  the  claims  mentioned  in 
44  Article  I.  arose,  but  that  Her  Majesty's  Govern- 
u  ment,  in  order  to  evince  its  desire  of  strengthening 
44  the  friendly  relations  between  the  two  countries 
44  and  of  making  satisfactory  provision  for  the  future, 
44  agrees  that,  in  deciding  the  questions  between  the 
44  two  countries  arising  out  of  those  claims,  the 
44  Arbitrators  should  assume  that  Her  Majesty's 
44  Government  had  undertaken  to  act  upon  the  prin- 
44  ciples  set  forth  in  these  rules." 

Then  follows  this  important  stipulation : 

44  And  the  High  Contracting  Parties  agree  to 
44  observe  these  rules  as  between  themselves  in  future, 
44  and  to  bring  them  to  the  knowledge  of  other 
44  maritime  Powers,  and  to  invite  them  to  accede  to 
44  them." 

But  this  last  stipulation  does  not  yet  form  part  of 
the  Municipal  Law  of  the  United  States,  whereas  it 
does  form  part  of  English  Municipal  Law,  being 
contained  in  the  44  Foreign  Enlistment  Act "  of  last 
year  (c). 

(c)  33  &  34  Vict.  c.  00.    See  Appendix  to  foL  L  and  Preface,  pp. 
xxii-xxix. 
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This  observation  loses  none  of  its  force  when  the 
fact  is  recollected,  that  this  remarkable  change  in 
our  law  was  one  which  the  English  Government  was 
willing  to  make  during  the  civil  war  in  America,  if 
the  United  States  would  then  have  consented  to 
proceed  pari  passu  ;  but  at  that  time  they  declined 
to  make,  nor  have  they  as  yet  inade,  any  eimilar 
change  in  their  Municipal  Law.  It  is,  of  course,  to  be 
presumed  that  they  will  now  do  so.  But,  upon  the 
whole,  the  Treaty  must  be  considered  as  containing 
a  remarkable  concession  by  England  to  America. 
Never  before,  in  a  dispute  between  States  submitted 
to  arbitration,  did  one  State  admit  rules  of  Inter- 
national Law,  which  were  not  recognised  by  the 
party  complaining  or  complained  of  at  the  time  when 
t  the  subject  of  complaint  arose,  to  govern  the  decision 
as  to  the  justice  of  that  complaint.  Such  an  admis- 
sion could  not  have  been  demanded  by  any  maxim 
derived  from  general  jurisprudence  or  International 
precedent.  It  must  be  considered  by  the  Inter- 
national jurist  as  an  act  of  pure  diplomacy  carrying 
into  effect  a  measure  of  State  policy — that  measure 
being  founded  upon  the  opinion  that  a  durable  peace 
would  be  secured  between  England  and  America  by 
the  sacrifice  of  her  right  which  the  former  State 
embodied  in  this  Treaty,  and  that  this  result  was 
worth  the  sacrifice  (d). 

(d)  See  Debates  in  the  Houses,  of  Lords  (June  12),  of  Commons 
(August  8). 
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IV. 

Two  cases  have  been  decided  by  the  High  Court 
of  Admiralty  (e)  upon  the  construction  of  the  Foreign 
Enlistment  Act  of  1870, 

In  the  case  of  the  u  International "  the  facts  were 
these : 

During  the  war  between  France  and  Germany  an 
English  Company  contracted  with  the  French  Go- 
vernment to  lay  down  in  the  sea  a  series  of  telegraph 
cables  between  certain  places  on  the  French  coast. 
The  places  on  the  coast  between  which  the  cables 
were  to  be  laid  were  so  situate  that,  by  means  of  short 
telegraphic  lines  carried  over  land,  the  series  of  cables 
could  be  united  in  one  line,  and  be  made  to  afford 
complete  telegraphic  communication  between  Dun- 
kerque  and  Bordeaux,  in  such  a  manner  that  the 
line  might  be  partially  used  for  effecting  communica- 
tion between  the  different  French  armies,  if  it  were 
completed  in  time.  The  Company,  having  shipped 
the  telegraph  cables  on  board  a  steam- ship  belonging 
to  them,  specially  fitted  for  the  purpose  of  laying 
submarine  cables,  were,  during  the  war,  about  to 
dispatch  the  6team-ship  from  London  to  lay  down 
the  cables  according  to  the  contract ;  when  the  steam- 

(c)  The  American  jurist  Mr.  W.  B.  Lawrence,  among  other  observa- 
tions on  this  Act,  remarks :  '  Jurisdiction  in  cases  under  the  Act  is  given 
to  the  Court  of  Admiralty,  which  is  not  the  least  important  amendment 
of  the  law.'  (The  Treaty  of  Washington:  Letters  from  Hon.  W.  B. 
Lawrence,  LL.D.    Providence :  Hammond  &  Co.  1871,  p.  10. 
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ship  was,  by  order  of  the  Secretary  of  State  for 
Foreign  Affairs,  detained,  upon  the  ground  that  it 
was  about  to  be  dispatched  contrary  to  the  Foreign 
Enlistment  Act,  1870.  On  motion  for  the  release  of 
the  ship,  it  was  proved,  to  the  satisfaction  of  the 
Court,  that  the  undertaking  in  which  the  ship  was 
about  to  be  engaged  was  primarily  of  a  commercial 
character;  that  the  object  of  the  contract  was  to 
furnish  ordinary  postal  telegraphy,  and  that  the 
Company  were  not  parties  to  any  project  for  adapting 
the  line  of  cables  to  military  purposes:  thereupon  it- 
was  holden  that  the  Company  were  entitled  to  have 
the  ship  released. 

In  the  case  of  the  "  Gauntlet,"  a  French  man-of- 
war  had,  during  the  war,  put  into  the  Downs,  with  a 
prize,  through  stress  of  weather.  The  man-of-war 
soon  after  sailed,  leaving  the  prize  with  a  prize-crew 
on  board.  The  French  Consul  at  Dover,  being 
informed  by  the  Collector  of  Customs,  on  behalf  of 
the  British  Government,  that  the  prize  must  not 
remain  in  English  waters,  procured  an  English  steam- 
tug,  which  towed  the  prize  to  Dunkerque.  The 
service  appeared  to  have  been  treated  by  all  parties 
as  an  ordinary  towage,  and  only  the  ordinary  price 
for  towage  was  paid  to  the  steam-tug.  The  Crown 
proceeded  against  the  steam-tug  for  having  been 
employed  in  the  military  or  naval  service  of  France. 
It  was  holden  however  that,  in  the  circumstances,  she 
had  not  been  so  employed  within  the  meaning  of  the 
Act,  and  the  suit  was  dismissed. 


■  • 
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V. 

The  decision  on  the  law  of  Piracy  given  by  the 
Judicial  Committee  of  the  Privy  Council  in  the  case 
of  the  "  Telegrafo  "  or  "  Restauracion "  should  also  be 
noticed  here. 

It  was  holden  in  this  case  that  there  was  no 
authority  for  the  position  that  a  piratical  ship,  sold 
before  any  proceedings  for  piracy  had  been  taken  on 
the  part  of  the  Crown  against  her,  by  public  auction, 
to  a  bond  fide  and  innocent  purchaser,  can  be  after- 
wards arrested  and  condemned,  on  account  of  former 
piratical  acts,  to  the  Crown ;  and  that  the  taint  of 
piracy  does  not,  in  the  absence  of  conviction  or 
condemnation,  continue,  like  a  maritime  lien,  to 
travel  with  the  ship  through  her  transfers  to  various 
owners.  ' 

VI. 

The  Part  of  this  volume  devoted  to  the  Inter- 
national status  and  relations  of  Foreign  Spiritual 
Powers,  and  especially  of  the  Pope,  has  undergone 
considerable  revision  and  addition,  both  in  the  Text 
and  in  the  Appendix. 

VII. 

Since  the  Chapter  and  the  notice  in  the  Appendix 
on  this  subject  were  printed,  the  Bavarian  Minister 
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of  Public  Worship  has  issued  an  important  State 
Paper  on  the  alteration  in  the  relations  of  the  Papacy 
and  the  Bavarian  Government,  consequent  on  the 
Vatican  Decree  of  the  18th  of  July  1870  (/). 

(J)  See  Erlass  des  Bayerischen  Cultusministeriums  an  denEnbischof 
▼on  Miinchen. — Miinchen,  den  27  August  1871.  AUgemewe  Zethmg,  80 
August  1871. 
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EXPLANATION  OF  EEFEEENCES  TO  THE 
CORPUS  JURIS  CTVILIS. 


Throughout  this  Work  the  Eoman  Law  is  cited  according  to  what  a  priori 
might  seem  the  natural  manner,  namely,  a  reference  is  made  to  the  Institutes, 
Digest,  the  Code,  or  the  Novell* f  by  an  abbreviation  of  the  first  syllable  of  each 
of  these  members  of  the  Corpus  Juris  Civilis,  then  to  the  number  of  the  book, 
then  to  the  number  of  the  title,  then  to  the  number  of  the  law,  and  then  to  the 
number  of  the  section  or  paragraph,  as  Inst.  1.  ii.  t.  i.  s.  figure  1,  meaning  book  i. 
title  i.t  and  sec.  1  of  the  Institutes  of  Justinian;  Dig.  zxvii.  1,  13,  2,  meaning 
Digest,  book  zxvii.  title  i.  law  13.  sec.  2.;  Cod.  iii.  39,  5,  meaning  The  Code, 
book  iii.  title  39,  law  5.  The  Novella,  or  NoveUs,  are  cited  according  to  the 
number  of  the  Novell,  which  is  subdivided  into  capita  or  sections,  as  Nov.  rri. 
2,  meaning  Novel,  zzi.  cap.  2. 

The  Corpus  Juris  Civilis  is  usually  cited  by  Continental  writers  as  follows  :— 
The  Institutes,  by  the  letters  Inst.,  Instit.,  or  Z    The  number  of  the  paragraph, 
followed  by  the  rubric  or  heading  of  the  title,  thus — 

§  3.  Inst.  De  Nuptus. 
Sometimes  the  reference  is  made  by  the  numbers  of  the  paragraph,  book, 

or  title,  thus — 

§  3.  Inst.  i.  10. 

The  letters  princ.,  pr.,  or  princip.,  indicate  the  commencing  paragraph  of 

a  title,  as  the  numbering  commences  with  the  second. 

The  Digest,  or  Pandects,  are  usually  indicated  by  the  older  Continental  writers 

by  the  letters  ff. 

The  letter  L.  means  Law,  and  the  mark  §  means  section  of  the  law.  The 
words  after  the  letters  ff.  give  the  rubric  or  heading  of  the  title  or  chapter. 
Thus,  for  instance,  L.  49,  §  \,ff.  De  Act  Empt.,  signifies  Law  49,  parag.  1, 
in  the  Pandects,  title  De  Actions  Empti. 

Sometimes  the  first  words  of  the  law  are  cited. 

Sometimes  the  reference  is  in  this  manner,  the  letters  Pand.  (used  instead 
oiff.),  D.,  or  Dig.,  all  of  which  signify  Justinian's  Pandects. 
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Sometimes  the  letter  or  letters  indicating  the  Pandects  are  placed  hist, 

thus — 

L.  profectitia,  {  si  pater  B.  Ik  jure  Dot. 

Or,  the  numbers  of  the  law  and  paragraph  are  given,  instead  of  their  initial 

words,  thus — 

L.  6,  §  6,  De  Jure  Dotium. 

The  law  cited  is  sometimes  indicated  by  the  letters  Fr.  instead  of  L. 

The  Code. 

The  Code  of  Justinian  is  cited  in  the  same  way  as  the  Pandects,  and  indi- 
cated by  the  letters  Cod.  or  C. ;  and  some  writers  use  the  letters  Constit. 
(Constitutio)  instead  of  L. 
The  Novell*,  or  later  Constitutions  in  the  Corpus  Juris,  are  indicated  by 
the  words  Nov.  or  Novel. 


AN  EXPLANATION  OF  THE  BEPEEENCES  TO 
'    THE  BOOKS  OP  THE  CANON  LAW. 


X.  i.  9,  6,  4. — That  is  to  say,  book  the  first,  title  the  ninth,  chapter  the  sixth, 

and  paragraph  the  fourth  of  the  Decretals  of  Pope  Gregory 
the  Ninth.    The  letter  X.  denoting  the  Decretals-  of  that 
Pope. 
VI.  3,  4,  23.— Book  the  third,  title  the  fourth,  and  chapter  the  twenty-third, 

of  the  sixth  book    of  the  Decretals  by  Pope  Boniface  the 
Eighth. 
Cfefluat.2,5,2. — Book  the  second,  title  the  fifth,  and  chapter  the  second  of  the 

Clementines. 
Extra.    14,  3. — That  is  to  say,  title  the  fourteenth,  and  chapter  the  third,  of 

the  Extravagant*  of  Pope  Joan  the  Twenty-second. 
Comm.  3,  4.  — That  is  to  say,  book  the  third  and  chapter  the  fourth  of  the 

Communes. 
Diet.  76,  c  2. — Distinction  the  seventy-sixth  and  chapter  the  second  of  the 

first  part  of  the  Decrees.    And  if  a  V.  consonant,  or  this 
note  be  added,  viz.  §,  it  denotes  the  verse  or  paragraph  of 
that  chapter,  as  Diet.  16,  c  2,  v.  3,  or  §  3. 
16.  Q.  7,  8.  —  That  is  to  say,  cause  the  sixteenth,  question  the  seventh,  and 

chapter  the  third,  of  the  second  part  of  the  Decrees. 
Con.      1,     2.  — Distinction  the  first  and  chapter  the  second  of  the  third  part 

of  the  Decrees. 

All  these  books  of  the  Canon  Law  are  likewise  sometimes  quoted  by  the 
initial  words  of  the  law  or  chapter  itself,  and  by  the  words  of  the  title ;  as 
thus,  Ex  specialis,  extra  de  Judais,  that  is  to  say,  cap.  17.  tit.  6.  of  the  fifth 
book  of  Gregorys  Decretals ;  for  the  word  Extra  imports  these  Decretals,  as 
well  as  the  Extravagants. 
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CHAPTER  I. 

BIGHTS   INCIDENT   TO   THE  EQUALITY   OF   STATES. 

I.  It  has  been  said  (a)  that  the  Rights  incident  to 
Equality  seem  to  flow,  more  especially,  from  the  second  of 
the  two  propositions  upon  which  the  science  of  International 
Law  is  mainly  built;  namely,  the  proposition  that  each 
State  is  a  member  of  an  Universal  Community ;  and  that 
the  principal  Rights  incident  to  this  doctrine  of  the 
Equality  of  States,  are  the  following : — 

I.  The  Right  of  a  State  to  afford  protection  to  her  subjects 
wheresoever  commorant  (ft) :  and  under  this  category  must 
be  considered  the  important  question  of  Debts  due  by  the 
Government  of  one  State  to  the  Subjects  of  another. 

(a)  Vide  ante,  vol.  i.  part  i.  c  2.  p.  9  j  part  iii.  c.  2.  p.  184. 

(b)  Grotius,  1.  iii.  c.  ii.  Quomodo  jure  gentium  bona  subditorum  pro 
debito  imperantium  obligentur :  ubi  de  repressaliis. 

Vattd,  L  ii.  c  ziv.  sec.  216. 

HeffUrt,  134. 

Marten*,  1.  iii.  c.  3.  sec.  110. 
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ir.  The  Bight  of  a  State  to  the  Recognition  of  her 
Government  by  the  Government  of  other  States. 

in.  The  Right  of  each  State  to  external  Marks  of  Honour 
and  Respect  from  other  States. 

iv.  The  Right  of  each  State  to  enter  into  International 
Covenants  and  Treaties  with  other  States. 

It  is  proposed  to  consider  these  subjects  in  the  following 
Chapters.  But  with  regard  to  all  of  them  it  should  be 
borne  in  mind  that — to  use  well-considered  judicial  language 
— the  Transactions  of  Independent  Sovereign  States  between 
each  other  are  governed  by  other  laws  than  those  which 
Municipal  Courts  administer.  Such  Courts  have  neither 
the  means  of  decreeing  what  is  right,  nor  the  power  of 
enforcing  any  decision  which  they  may  make  (c). 

(c)  Secretary  of  State  for  India  y.  Kamachee  Boye  Sahaba.  13  Moore, 
Privy  Council  Ilep.,  pp.  76,  84^86. 
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CHAPTER  II. 

RIGHT  OP  PROTECTING  CITIZENS  IN  FOREIGN  COUNTRIES. 

II.  The  limitation  which  this  Right  of  Protection  pre- 
scribes to  the  foregoing  Right  of  Jurisdiction,  may  be  in 
a  great  measure  inferred  from  what  has  been  stated  with 
respect  to  the  extent  of  the  latter  Right, 

"  Prima  autem  maximdque  necessaria  cura  pro  subditis, 

sive  qui  familiari,  sive  qui  civili  subsunt  imperio ;  sunt  enim 

quasi  pars  rectoris ;  "  is  the  language  of  Grotius  (a)  ; 
and    Vattel  (ft),  following  in  the  same  track,  observes: — 

Qoiconque  maltraite  un  citoyen,  offense  indirectement  (r) 

l'Etat  qui  doit  prot^ger  ce  citoyen  "  (d). 

It  has  been  said  that  every  individual  who  enters  a 
foreign  territory,  binds  himself,  by  a  tacit  contract,  to  obey 
the  laws  enacted  in  it  for  the  maintenance  of  the  good  order 
and  tranquillity  of  the  realm.  The  converse  of  the  proposition 
is  equally  true. 

Foreigners,  whom  a  State  has  once  admitted  uncondition- 
ally into  its  territories,  are  entitled  not  only  to  freedom 
from  injury  (e),  but  to  the  execution  of  justice  (J)  in  respect 


(a)  Grotius,  1.  ii.  c.  xxv.  De  causis  belli  pro  aliis  suscipiendi. 
(6)  Heffters,  as.  6,  59,  60. 

Vattel,  1.  u.  vi.  De  la  part  que  la  nation  pent  avoir  aux  actions  de  ses 
citoyen*. 

(c)  Vide  ante,  vol.  i.  p.  355. 

(d)  Grotius,  ubi  supra. 
Vattel,  ubi  supra. 

(e)  Correspondence  respecting  the  Arrest  of  Mr.  Harwood  (the  Vienna 
Correspondent  of  "  The  Morning  Chronicle  ")  by  the  Austrian  Authorities 
at  Vienna,  1852-3.    Laid  before  Parliament,  1853. 

(/)  Debates  in  both  Houses  of  Parliament  on  the  Affairs  of  Greece  and 
the  claims  of  Don  Pacifico. — Hansard's  Pari.  Deb.  June,  1850. 
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to  their  transactions  with  the  subjects  of  that  State.  No  country 
has  a  right  to  set,  as  it  were,  a  snare  for  foreigners ;  therefore 
conditions  hostile  to  their  interests,  or  different  from  general 
usage,  must  be  specified  beforehand  (g).  Foreigners  are  not, 
as  'will  be  seen  hereafter,  strictly  speaking,  entitled  to  demand 
as  a  right  the  execution  of  justice  in  civil  matters  relating  to 
affairs  either  between  themselves,  or  between  themselves  and 
the  citizens  of  a  third  State.  How  far  the  Comity  of 
nations  extends  to  these  last  two  cases  will  be  considered 
hereafter  (Ji).  It  is  only  necessary  to  remark  here,  that  the 
refusal  on  the  part  of  a  State  to  do  justice  between  commorant 
foreigners,  with  respect  to  disputes  which  have  arisen  from 
transactions  in  that  State,  is,  to  say  the  least  of  it,  a  very 
gross  violation  of  that  Comity  (i). 

III.  The  State,  to  which  the  foreigner  belongs,  may  inter- 
fere for  his  protection  when  he  has  received  positive  maltreat- 
ment, or  when  he  has  been  denied  ordinary  justice  in  the 
foreign  country.  The  State  of  the  foreigner  may  insist  upon 
reparation  immediately  in  the  former  case.  In  the  latter  the 
interference  is  of  a  more  delicate  character.  The  State  must 
be  satisfied  that  its  citizen  has  exhausted  the  means  of  legal 
redress  afforded  by  the  tribunals  of  the  country  in  which  he 
has  been  injured.  If  those  tribunals  are  unable  or  unwilling 
to  entertain  and  adjudicate  upon  his  grievance,  the  ground 
for  interference  is  fairly  laid.  But  it  behoves  the  interfering 
State  to  take  the  utmost  care,  first,  that  the  commission  of 
the  wrong  be  clearly  established ;  secondly,  that  the  denial  of 
the  local  tribunals  to  decide  the  question  at  issue  be  no  less 
clearly  established. 

It  is  only  after  these  propositions  have  been  irrefragably 


(g)  "  Des  qu'il  lea  recoit,  il  s'engage  a  les  protege^  comme  sea  propres 
iujets,  a  les  faire  jouir,  autant  qu'il  depend  de  lui,  d'une  entiere  sureteV' 
—  Vattel,  1.  ii.  c.  viii.  s.  104. 

(A)   Vattelj  1.  ii.  c.  viii.    Itegles  a  Vigard  des  Strangers. 

(i)  Vattdy  1.  ii.  c.  viii.  sec.  103.  "  Les  differends  qui  peuvent  s'elever 
entre  les  (Strangers,  ou  entre  un  Stranger  et  un  citoyen,  doivent  etre 
terminus  par  le  juge  du  lieu,  et  suivant  les  lois  du  lieu." 
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proved,  that  the  State  of  a  foreigner  can  demand  reparation 
at  the  hands  of  the  Government  of  his  country ;  and  it  is 
not  till  after  the  Executive  as  well  as  the  Judicial  Authori- 
ties have  refused  redress,  that  recourse  can  be  had  to 
Reprisals  (A),  much  less  to  War. 

As  a  general  rule,  no  objection  to  the  forms  of  procedure, 
or  -the  mode  of  administering  justice  in  the  Courts  of  the 
country,  can  found  any  such  demand ;  the  foreigner  should 
have  considered  these  things  before  he  entered  into  trans- 
actions  in  the  country  (/).  Nevertheless,  a  plain  violation  of 
the  substance  of  natural  justice,  e.g.  refusing  to  hear  the 
party  or  to  allow  him  to  call  witnesses,  would  amount  to  the 
same  thing  as  an  absolute  denial  of  justice. 

Jus  repressalium  (says  Grotius)  fieri  intelligitur  non 
tantum  si  in  sontem  aut  debitorem  judicium  intra  tempus 
"  idoneum  obtineri  nequeat,  verum  etiam  si  in  re  minime  dubia 
(nam  in  dubia  re  prsesumptio  est  pro  his  qui  ad  judicia 
publicd  electi  sunt)  pland  contra  jus  judicatum  sit ;  nam 
auctoritas  judicantis  non  idem  in  exteros  quod  in  subditos 
valet.  •  .  exteri  autemjus  habent  cogendi,  sed  quo  utinon 
liceat  quamdiu  per  judicium  suum  possint  obtinere  "  (m). 
It  is  impossible  to  state  the  law  more  ably  or  more  clearly 
than  in  the  reply  of  Great  Britain,  in  1753,  to  the  King  of 
Prussia  (n).  According  to  that  statement,  "The  law  of 
"nations,  founded  upon  justice,  equity,  convenience,  and 
€€  the  reason  of  the  thing,  and  confirmed  by  long  usage,  does 
not  allow  of  reprisals,  except  in  cases  of  violent  injuries 
directed  or  supported  by  the  State ;  and  justice  absolutely 
denied  in  re  minime  dubia  by  all  the  tribunals,  and  after- 
wards by  the  Prince  "(o). 


€€ 
€€ 
€t 
« 

€€ 
(f 
€€ 


€€ 
(( 
(« 


(k)  Vide  post. 

(/)  See  the  case  of  Mr.  Worth — Papers  laid  before  Parliament  1871. 
(m)  Grotius,  1.  iii.  c.  ii.  s.  5. 
(n)  2  Martens  Causes  cttibres,  part  i. 

P.  67  of  Memorial. — Cabinet  Library  of  Scarce  and  Celebrated  Tracts^ 
vol.  i. 

(o)  Treaty  between  England  and  Holland,  July  31,1607.     Reprisals  not 
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IV.  The  distinction  between  domiciled  persons  and 
visitors  in  or  passengers  through  a  foreign  country  is  never 
to  be  lost  sight  of;  because  it  must  affect  the  application  of 
the  rule  of  law  which  empowers  a  nation  to  enforce  the 
claims  of  its  subjects  in  a  foreign  State.  The  foreign 
domicil  does  not  indeed  necessarily  take  away  this  rule  of 
law,  but  it  renders  the  invocation  of  it  less  reasonable,  and 
the  execution  of  it  more  difficult. 

A  subject,  who  has  deliberately  domiciled  himself  in 
another  State,  can  have  no  ground  of  comnlaint,  if  he  be 
subjected  to  many  taxes  and  impositions  from  which  the 
simple  stranger  would,  by  the  usage  of  nations,  be  exempt. 
Moreover  he  must  be  taken  to  have  considered  the  habits  of 
the  people,  the  laws  of  the  country,  and  their  mode  of  ad- 
ministration, before  he  established  therein  his  household 
gods,  and  made  it  the  principal  seat  of  his  fortunes.  He 
cannot  therefore  expect,  that  every  complaint  which,  with 
respect  to  these  matters,  he  may  be  disposed  to  urge  upon 
his  native  Government,  will  of  necessity  be  entertained  by 
it.  More  especially,  if,  being  permitted  by  the  law  of  his 
domicil,  he  have  purchased  land,  and  thus  incorporated 
himself,  as  it  were,  into  the  territory  of  a  foreign  country, 
he  cannot  require  his  native  Government  to  interfere  on 
the  subject  of  the  operation  of  municipal  laws,  or  the  judg- 
ment of  municipal  tribunals  upon  his  rights  of  immovable 
property  in  this  foreign  land. 

The  case  must  be  one  of  flagrant  violation  of  justice, 
which  would  lay  the  foundation  of  an  International  re- 
monstrance in  such  a  matter ;  unless,  indeed,  the  provisions 
of  some  particular  treaty  (/?),  or  some  public  proclamation 
of  the  foreign  Government,  take  the  case  out  of  the  ap- 
plication of  the  general  law. 

Grotius  takes  this  distinction  very  strongly  between  the 


to  be  granted  till  Justice  has  been  demanded  according  to  the  ordinary 
course  of  law. 
(p)  See  next  Chapter. 
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actually  domiciled  and  the  merely  commorant  foreigner,  in  his 
discussion  on  the  important  question  upon  which  we  are  now 
about  to  enter,  viz.,  as  to  the  liability  of  the  nation  at  large 
for  the  obligations  incurred  by  their  Government. — "  Jure 
"  gentium  subjacent  pignorationi  omnes  subditi  injuriam 
"  facientis,  qui  tales  sunt  ex  causa  permanente>  sive  indigence, 
€€  sive  advene:  non  qui  transeundi  aut  more  exiguoe  causa 
"  alicubi  sunt"  (y). 

Recent  times  have  furnished  some  striking  examples  of 
armed  intervention  of  States  on  behalf  of  injured  subjects. 

The  convention  in  1861  between  England,  France,  and 
Spain,  led  to  the  combined  expedition  to  Mexico,  in  order  to 
enforce  the  payment  of  debts  due  from  that  State  to  their 
subjects,  and  for  the  general  redress  of  injuries  to  them  (r). 

The  war  of  1868,  waged  by  England  against  Abyssinia, 
for  the  imprisonment  and  detention  of  British  subjects — a 
war  very  remarkable  for  the  skill  and  vigour  with  which  it 
was  conducted,  and  the  complete  success  which  crowned 
it  (s). 

The  exigencies  of  war  may  sometimes  compel  a  belligerent 
to  make  immediate  use  of  the  property  of  subjects  of  neutral 
States  commorant  in  his  territory :  in  such  cases,  he  must 
prove  the  overwhelming  necessity  which  led  to  the  act,  and 
make,  as  soon  as  practicable,  full  compensation  to  the  injured 
person.  The  conduct  pursued  by  the  Prussian  Government 
with  respect  to  the  seizure  of  British  vessels  in  the  Seine  by 
the  Prussian  army  during  the  recent  war  with  France, 
most  fully  recognised,  and  most  amply  has  discharged,  these 
international  obligations  (t). 

(q)  GrotktSi  L  iiL  c.  ii.  sec.  vii. 
(r)  Ann.  Beg.  1860. 
(*)  lb.  1868. 

(t)  See  Correspondence  (laid  before  Parliament  1871),  respecting  the 
sinking  of  six  British  vessels  in  the  Seine  by  Prussian  troops. 
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CHAPTER  III. 

RIGHT  OF  PROTECTING  CITIZENS  IN  FOREIGN 
COUNTRIES. — DEBTS   OF   THE   STATE. 

V.  The  right  of  interference  on  the  part  of  a  State,  for 
the  purpose  of  enforcing  the  performance  of  justice  to  its 
citizens  from  a  foreign  State,  stands  upon  an  unquestionable 
foundation,  when  the  foreign  State  has  become  itself  the 
debtor  of  these  citizens. 

It  must,  of  course,  be  assumed  that  such  State  has,  through 
the  medium  of  its  proper  and  legitimate  organs,  contracted 
such  debt;  whether  that  organ  be  the  Sovereign  alone, 
according  to  the  constitution  of  Russia,  or  the  Sovereign 
and  Parliament,  according  to  the  constitution  of  England, 
the  debt  so  contracted  with  foreign  citizens,  whether  in  an 
individual  or  a  corporate  capacity,  constitutes  an  obligation, 
of  which  the  country  of  the  lenders  has  a  right  to  require 
and  enforce  the  fulfilment.  Whether  it  will  exercise  that 
right  or  not  is  a  matter  for  the  consideration  of  its  private 
domestic  policy :  "  Les  emprunts,"  Vattel  says,  with  great 
precision  (a),  "faits  pour  le  service  de  l'Etat,  les  dettes 
"  cr££es  dans  l'administration  des  affaires  publiques,  sontdes 
"  contrats  de  droit  etroit,  obligatoires  pour  l'fitat  et  la  nation 
"  enti&re.  Rien  ne  peut  la  dispenser  d'acquitter  ces  dettes- 
ltt.  D£s  qu'elles  ont  6t&  contractus  par  une  puissance 
legitime,  le  droit  du  cr^ancier  est  in^branlable." 


(a)   Vattel,  1.  ii.  c.  xiv.  8.  216. 

Cod.  L  xi.  t  29.  de  jure  JReipublicce.  "An  reepublica,  in  cujus  locum 
"  succepsistis,  ideo,  quia  satisfecisse  debito  vos  proponitis,  jus  pignoris  in 
"  eo  fundo  habent,  apud  suum  judicem  quseritur.  Si  enim  neque  beneficio 
"  sibi  concesso  id  jus  nacta  est,  neque  specialiter  in  obligations  pignoris 
11  sibi  prospexit,  causa  ejus  non  separatur  a  ceteris  creditoribuA,  qui  habent 
lt  personalem  actionem." 
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And  he  adds,  anticipating  a  revolutionary  argument  of 
later  times :  "  Que  l'argent  emprunt£  ait  tourn£  au  profit  de 
"  l'Etat,  ou  qu'il  ait  £t£  dissip£  en  folles  d6penses,  ce  n'est  pas 
*c  l'affaire  de  celui  qui  prete.  II  a  confix  son  bien  a  la  nation ; 
"  elle  doit  le  lui  rendre.  Tant  pis  pour  elle,  si  elle  a  remis 
"  le  soin  de  ses  affaires  en  mauvaises  mains." 

It  seems  to  have  been  in  accordance  with  this  important 
rule  of  International  Law,  that  the  following  circular  was 
addressed,  in  1848,  by  Viscount  Palmerston,  the  Secretary 
of  State  for  Foreign  Affairs,  to  the  British  representatives  in 
foreign  States : — 

"Foreign  Office,  January,  184a 

"  Her  Majesty's  Government  have  frequently  had  occasion 
"  to  instruct  her  Majesty's  representatives  in  various  foreign 
"  States  to  make  earnest  and  friendly,  but  not  authoritative 
"  representation8,in  support  of  the  unsatisfied  claims  of  British 
"  subjects  who  are  holders  of  public  bonds  and  money  se- 
"  curities  of  those  States. 

"  As  some  misconception  appears  to  exist  in  some  of  those 
w  States  with  regard  to  the  just  right  of  Her  Majesty's  Go- 
"  vemment  to  interfere  authoritatively,  if  it  should  think  fit 
"  to  do  so,  in  support  of  those  claims,  I  have  to  inform  you, 
"  as  the  representative  of  Her  Majesty  in  one  of  the  States 
"  against  which  British  subjects  have  such  claims,  that  it  is 
"  for  the  British  Government  entirely  a  question  of  discretion, 
"  and  by  no  means  a  question  of  International  Right,  whether 
"  they  should  or  should  not  make  this  matter  the  subject  of 
"  diplomatic  negotiation.  If  the  question  is  to  be  considered 
u  simply  in  its  bearing  upon  International  Right,  there  can 
€€  be  no  doubt  whatever  of  the  perfect  right  which  the  Go- 
(f  vernment  of  every  country  possesses  to  take  up,  as  a  matter 
"  of  diplomatic  negotiation,  any  well-founded  complaint  which 
"  any  of  its  subjects  may  prefer  against  the  Government  of 
"  another  country,  or  any  wrong  which  from  such  foreign 
"  Government  those  subjects  may  have  sustained  ;  and  if  the 
"  Government  of  one  country  is  entitled  to  demand  redress 
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"  for  any  one  individual  among  its  subjects  who  may  have 
a  just  but  unsatisfied  pecuniary  claim  upon  the  Government 
of  another  country,  the  right  so  to  require  redress  cannot 
be  diminished  merely  because  the  extent  of  the  wrong  is 
"  increased,  and  because  instead  of  there  being  one  individual 
"  claiming  a  comparatively  small  sum,  there  are  a  great 
"  number  of  individuals  to  whom  a  very  large  amount  is  due. 
"  It  is  therefore  simply  a  question  of  discretion  with  the 
"  British  Government  whether  this  matter  should  or  should 
"  not  be  taken  up  by  diplomatic  negotiation,  and  the  decision 
"  of  that  question  of  discretion  turns  entirely  upon  British 
"  and  domestic  considerations. 

w  It  has  hitherto  been  thought  by  the  successive  Govern- 
"  ments  of  Great  Britain  undesirable  that  British  subjects 
"  should  invest  their  capital  in  loans  to  foreign  Governments 
"  instead  of  employing  it  in  profitable  undertakings  at  home ; 
"  and  with  a  view  to  discourage  hazardous  loans  to  foreign 
"  Governments,  who  may  be  either  unable  or  unwilling  to 
"  pay  the  stipulated  interest  thereupon,  the  British  Govern- 
"  ment  has  hitherto  thought  it  the  best  policy  to  abstain  from 
taking  up  as  International  Questions  the  complaints  made 
by  British  subjects  against  foreign  Governments  which  have 
"  failed  to  make  good  their  engagements  in  regard  to  such 
"  pecuniary  transactions. 

"  For  the  British  Government  has  considered  that  the  losses 
of  imprudent  men,  who  have  placed  mistaken  confidence  in 
the  good  faith  of  foreign  Governments,  would  prove  a 
salutary  warning  to  others,  and  would  prevent  any  other 
foreign  loans  from  being  raised  in  Great  Britain,  except 
by  Governments  of  known  good  faith  and  of  ascertained 
"  solvency.  But  nevertheless,  it  might  happen  that  the  loss 
"  occasioned  to  British  subjects  by  the  non-payment  of  in- 
"  terest  upon  loans  made  by  them  to  foreign  Governments 
might  become  so  great  that  it  would  be  too  high  a  price  for 
the  nation  to  pay  for  such  a  warning  as  to  the  future,  and 
in  such  a  state  of  things  it  might  become  the  duty  of  the 
British  Government  to  make  these  matters  the  subject  of 
diplomatic  negotiation. 
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In  any  conversation  which  you  may  hereafter  hold  with 

the  Ministers  upon  this  subject,  you  will  not  fail 

to  communicate  to  them  the  views  which  Her  Majesty's 
"  Government  entertain  thereupon,  ad  set  forth  in  this 
"  despatch.     "  I  am,  &c,    "  Palmerston." 

In  June,  1847,  Lord  George  Bentinck  brought  forward  a 

motion  in  the  House  of  Commons,  "  That  an  Address  be  pre- 

"  sented  to  Her  Majesty,  humbly  praying  that  Her  Majesty 

may  be  graciously  pleased  to  take  such  steps  as  may  be 

deemed  advisable  to  secure  for  the  British  holders  of  unpaid 

foreign  bonds  redress  from  the  respective  Governments." 

In  replying  to  Lord  G.  Bentinck,  Lord  Palmerston  said : 

"  Although  I  entreat  the  House,  upon  grounds  of  public 

policy,   not  to  impose   at  present  upon  Her  Majesty's 

Government  the  obligation  which  the  proposed  Address 

"  would  throw  upon  them,  yet  I  would  take  this  opportunity 

of  warning  foreign  Governments  who  are  debtors  to  British 

subjects,  that  the  time  may  come  when  this  House  will  no 

"  longer  sit  patient  under  the  wrongs  and  injustice  inflicted 

"  upon  the  subjects  of  this  country.   I  would  warn  them  that 

the  time  may  come  when  the  British  nation  will  not  see 

with  tranquillity  the  sum  of  150,000,000/.  due  to  British 

"  subjects  and  the  interest  not  paid ;  and  I  would  warn  them 

"  that,  if  they  do  not  make  proper  efforts  adequately  to  fulfil 

"  their  engagements,  the  Government  of  this  country,  what- 

"  ever  men  may  be  in  office,  may  be  compelled  by  the  force 

"  of  public  opinion  and  by  the  votes  of  Parliament  to  depart 

"  from  that  which  has  hitherto  been  the  established  practice 

"  of  England,  and  to  insist  upon  the  payment  of  debts  due  to 

"  British  subjects.    .That  we  have  the  means  of  enforcing 

"  the  rights  of  British  subjects  I  am  not  prepared  to  dispute. 

"  It  is  not  because  we  are  afraid  of  those  States,  or  all  of 

"  them  put  together,  that  we  have  refrained  from  taking  the 

"  steps  to  which  my  noble  friend  (Lord  G.  Bentinck)  would 

"  urge  us.     England,  I  trust,  will  always  have  the  means 

"  of  obtaining  justice  for  its  subjects  from  any  country  upon 

"  the  face  of  the  earth.    But  this  is  a  question  of  expediency, 

"  and  not  a  question  of  power ;  therefore,  let  no  foreign 
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"  country  who  has  done  wrong  to  British  subjects  deceive 
"  itself  by  a  false  impression,  either  that  the  British  nation 
"  or  the  British  Parliament  will  for  ever  remain  patient 
"  acquiescents  in  the  wrong,  or  that,  if  called  upon  to  enforce 
"  the  rights  of  the  people  of  England,  the  Government  of 
"  England  will  not  have  ample  means  at  its  command  to 
"  obtain  justice  for  them  "(c). 

VI.  The  obligation  of  the  State  debtor  is,  if  possible,  yet 
stronger  when  the  debt  has  been  guaranteed  by  Treaty  (rf). 
For  in  that  case,  the  foreign  may  be  entitled  to  a  preference 
over  the  domestic  creditor. 

As  a  general  rule,  the  proposition  of  Martens  seems 
correct,  that  the  foreigner  can  only  claim  to  be  put  on  the 
same  footing  as  the  native  creditor  of  the  State. 

VII.  It  may  indeed  happen,  as  the  same  author  most 
justly  observes,  that  the  debtor  State  may  adopt  measures 
of  domestic  finance,  so  fraudulent  andiniquitous,  so  evidently 
repugnant  to  the  first  principles  of  justice,  with  so  manifest 
an  intention  of  defeating  the  claims  of  its  creditors,  as  to 
authorise  the  Government  of  the  creditor  in  having  recourse 
to  acts  of  retaliation,  reprisals,  or  open  war, — such  measures, 
for  instance,  as  the  permanent  depreciation  of  coin  or  paper 
money,  or  the  absolute  repudiation  of  debts  contracted  on 
the  public  faith  of  the  country. 

The  epithet  permanent  is  used,  because  it  could  scarcely 
be  denied  that,  id  a  case  of  extraordinary  necessity  (e),  a 
nation  might  adopt  temporary  measures  of  finance  with 
regard  to  its  paper  money,  of  which  the  foreign  creditor 
could  not  justly  complain. 

But  then  he  has  a  right  to  the  observance  of  two  con- 
ditions:— 1.  That  the  real  value  of  the  loan  be  eventually 
paid.  2.  That  he  be  placed  during  the  interim  on  the  same 
footing  as  the  domestic  creditor. 

(c)  Hansard  Pari  Deb.  1847. 

(d)  E.  g.  as  in  the  case  of  Greece.  See  Convention  of  30th  April,  1833, 
art  xii.  De  M.  et  De  C.  t.  iv.  p.  340. 

(e)  See  also  case  mentioned  by  Vattel,  1.  ii.  c.  xii.  s.  170. 
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VTIL  The  French  Government,  during  the  last  war 
between  England  and  France,  confiscated  a  debt  due  from  a 
French  to  a  British  subject:  subsequently,  an  indemnity 
was  stipulated  for  on  the  part  of  the  English  Government. 
When  the  matter  was  brought  before  the  Commissioners 
appointed  to  adjust  claims  of  this  description,  a  question  of 
great  importance  arose,  namely,  whether  the  debt  was  to  be 
calculated  according  to  the  value  of  the  currency  at  the  time 
when  the  confiscation  took  place ;  or,  there  having  been  sub- 
sequently to  the  time  of  this  confiscation  a  great  depreciation 
in  the  French  currency,  whether  the  value  should  be  calcu- 
lated in  the  depreciated  currency.  The  Commissioners  held 
that  the  debt  ought  to  be  calculated  according  to  the  value 
at  the  time  of  the  confiscation.  The  Privy  Council,  on 
appeal,  confirmed  their  decree  (/).  Sir  William  Grant,  one 
of  the  greatest  judges  ever  known  in  England,  in  delivering 
his  judgment,  observed,  that  this  case  bore  no  analogy  to 
the  case  between  a  debtor  and  creditor,  whatever  might  be 
the  law  (g)  in  a  case,  where  a  depreciation  of  currency 
happened  between  the  time  when  the  debt  was  contracted, 
and  when  it  was  paid ;  for  he  said  :  "  There  is  a  wrong  act 
done  by  the  French  Government :  then  they  are  to  undo 
that  wrong  act,  and  to  put  the  party  in  the  same  situation 
as  if  they  had  never  done  it.  ...  It  is  not  merely 
the  case  of  a  debtor  paying  a  debt  at  the  day  it  falls  due ; 
but  it  is  the  case  of  a  wrongdoer  who  must  undo,  and 
completely  undo  the  wrongful  act  he  has  done ;  and  if  he 
received  the  assignats  at  the  value  of  50d.y  he  does  not 
make  compensation  by  returning  an  assignat  which  is  only 
w  worth  20rf. : — he  must  make  up  the  difference  between 
"  the  value  of  the  assignat  at  different  periods  "  (A). 

In  fact,  the  creditor  is  entitled  to  a  restitutio  in  integrum. 

(/)  See  the  authorities  on  this  subject  collected.  Story  on  Conflict  of 
Laws,  ss.  908-313;  et  vide  post.  Comity. 

(g)   Vide  ante,  vol.  i.  part  i.  chap.  viiL 

(h)  PUkingUm  v.  Commissioners,  <$*?.,  2  Knapp's  Privy  Council  Reports, 
pp.  17-21. 
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In  States  where  a  general  income-tax  has  been  imposed,  the 
tax  being  levied  on,  amongst  other  things,  income  arising 
out  of  dividends  in  the  public  funds,  a  nice  question  arises 
whether  this  income-tax  should  be  levied  on  dividends 
payable  to  foreigners  resident  out  of  the  State;  that  is, 
whether  a  State  may  impose  a  tax  on  the  interest  of  her 
own  debt  due  to  a  foreign  creditor.  The  practice  in  England 
itself  has  been  not  to  impose  this  tax,  but  the  English 
Government  in  India  imposes  a  tax  upon  the  interest  pay- 
able on  its  debt  to  its  creditors  of  all  nations.  Indeed  the 
English  holder  of  Indian  Stock  pays  a  double  duty,  first  to 
the  Indian  and  then  to  the  English  Government.  In  his 
recent  speech  on  the  Budget,  of  April  21  last,  the  present 
Chancellor  of  the  Exchequer  is  reported  to  have  said,  that 
dividends  belonging  to  foreigners  residing  abroad,  to  the 
amount  of  £70,000  annually,  were  not  taxed,  and  to  have 
added,  "  I  say  boldly  that  I  know  of  no  proper  exemption 
"  from  taxes  except  in  those  cases  where  the  taxes  are  not 
"  worth  collecting."  (a). 

The  several  states  of  the  United  States  of  America  deduct 
an  income-tax  of  the  State  from  the  interest  on  the  State 
debt  in  all  cases ;  but  the  Government  of  the  United  States 
levies  no  income-tax  on  the  Federal  debt,  having,  in  fact, 
covenanted  not  to  do  so,  when  it  raised  its  recent  loans. 

The  Austrian  and  Italian  Governments  levy  heavy  in- 
come-taxes on  the  interest  of  their  funded  debts,  and  make 
no  exception  in  the  case  of  foreign  creditors. 

It  may  be  quite  right  that  a  person  having  an  income 
accruing  from  money  lent  to  a  foreign  State  should  be 
taxed  by  his  own  country  on  his  income  derived  from  this 
source  ;  and  if  his  own  country  impose  an  income-tax,  it  is, 
of  course,  a  convenience  to  all  parties  that  the  government, 
which  is  to  receive  the  tax,  should  deduct  it  from  the  debt 
which  in  this  instance  that  government  owes  to  the  payer  of 
the  tax,  and  thus  avoid  a  double  process ;  but  a  foreigner, 
not  resident  in  the  State,  is  not  liable  to  be  taxed  by  the 

(*)  The  Times,  April  21,  1871. 
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State ;  and  it  seems  unjust  to  a  foreign  creditor  to  make  use 
of  the  machinery,  which,  on  the  ground  of  convenience,  is 
applied  in  the  cases  of  domestic  creditors,  in  order  to  subject 
him  to  a  tax  to  which  he  is  not  on  principle  liable. 

IX.  It  is  a  clear  maxim  of  International  Law  that  the 
property  of  the  subject  is  liable  for  the  debts  contracted 
by  the  State  of  which  he  is  a  member.  This  proposition  is 
discussed  with  learning  and  excellent  sense  by  Ghrotius. 
After  saying  that — "  Mero  naturae  jure  ex  facto  alieno  nemo 
"  tenetur  nisi  qui  bonorum  successor  est ; "  and  citing  some 
remarkable  passages  from  Seneca,  "  St  qui*  patria  mea 
"  pecuniam  credat,  non  dicam  me  illius  debit  or  em  >  nee  hoc  ces 
alienum  prqfitebor ;  ad  exsolvendum  tamen  hoc  portionem 
meam  daho ;  unust  e  populo  non  tanquam  pro  me  solvam, 
sed  tanquam  pro  patria  conferam.  Singnli  debebunt  non 
"  tanquam  proprium,  sed  tanquam  publici  partem  "  (t) ;  and 
after  observing  that  by  the  Roman  Law  the  debts  of  the 
"  universitas"  or  corporate  body,  were,  on  failure  of  the 
funds  of  the  universitas,  binding  upon  individuals,  "non 
"  (qua)  singuli,  sed  qua  pars  sunt  universorum ; "  and  that 
the  whole  tenor  of  the  later  provisions  of  that  law  were 
adverse  to  the  principle  of  hypothecating  one  man's  property 
for  another's  debts,  even  for  public  debts;  he  adds  in 
admirable  language : — "  Hsec  quanquam  vera  sunt,  tamen 
"  jure  gentium  voluntario  induci  potuit,  et  inductum  apparet, 
"  ut  pro  eo  quod  debet  praestare  civilis  aliqua  societas,  aut 
"  ejus  caput,  sive  per  se  primo,  sive  quod  alieno  debito  jus 
"  non  reddendo  se  quoque  obstrinxerit,  pro  eo  teneantur  et 
a  obligata  sint  bona  omnia  corporalia  et  incorporalia  eorum 
"  qui  tali  societati  aut  capiti  subsunt.  Expressit  autem 
"  hoc  quaedam  necessitas,  quod  alioqui  magna  daretur  in- 
"  juriis  faciendis  licentia,  cum  bona  imperantium  saepe  non 
"  tarn  facile  possint  in  manus  venire,  quam  privatorum  qui 
"  plures  sunt.  Est  igitur  hoc  inter  jura  ilia  qua3  Justinianus 
"  ait,  usu  exigente  et  humanis  necessitatibus,  a  gentibus 
"  humanis  constituta," 


(t)  JDe  J.  B.  et  P,  L  iii.  c.  ii.  as.  1,  *-'. 
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CHAPTER  IV. 

RECOGNITION, 

Out  of  what  elements  the  constitution  of  a  State  shall  be 
composed,  under  what  form  of  Government  it  shall  exist, 
are  questions  of  Public  Law  (a),  with  which,  so  long  as  the 
constitution  and  Government  do  not  threaten  the  liberties  of 
other  States  (6),  International  Law  has  no  concern.  But  when 
a  new  State  springs  into  being,  and  demands  to  be  admitted 
into  the  great  commonwealth  of  States,  International  Law 
requires  that  her  political  status  be  so  far  considered  by 
other  States,  as  to  satisfy  them  that  she  is  capable  of  dis- 
charging international  obligations.  The  Recognition  of  the 
new  by  the  old  States  signifies  their  conviction  that  she 
possesses  such  capacity.  This  subject  of  Recognition  is 
closely  connected  with  that  of  Intervention  discussed  at  the 
end  of  the  last  volume,  and  is  a  kind  of  moral  intervention 
by  one  State  in  the  affairs  of  another  (<?). 

(a)  VoL  i. 

(6)  Ibid. 

(c)  Mortens,  t  i.  L  8.  c  2.  &  82.  n.  6.    Dela  Reconnaissance  politique. 

Xluber,  8.  2a 

Oppenheim,  p.  202.  kap.  8.  8.  9,  in  part  very  good  and  clear. 

Saalfeld,  s.  30.  pp.  68,  64. 

WheaUm,  Eton.  S3,  87,  42. 

Heffters,  as.  23,  29,  92. 

Martens,  NouveUes  Causes  c&ehres,  torn.  i.  p.  370.  Cause  quatribne: — 
"Difference  survenus  en  1778,  entre  la  Grande-Bretagne  et  la  France, 
au  sujet  de  la  reconnaissance  de  l'independance  des  Colonies  anglo- 
amencaines." 

Vatiel,  1.  iv.  c  v.  8.  68. 

BkmtsckU.  Le  Droit  international  codijti  (1870),  L  xi.  2.  Formation 
et  Reconnaissance  des  Stats. 
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Such  is  the  usual  meaning  of  this  term  of  International 
Jurisprudence;  but  it  may  also  signify  the  act  of  acknowledg- 
ment by  the  State  itself,  from  which  the  Province  claiming  its 
independence  has  revolted,  of  the  independence  of  that  Pro- 
vince. 

Such,  for  example,  were  the  formal  Recognitions  by  the 
German  Empire,  in  1648  and  1654,  of  the  Independence  of 
Switzerland  ;  of  Holland  by  Spain  ;  of  Holland  in  1649,  and 
of  Portugal  in  1668  ;  by  Great  Britain  of  the  United  States 
of  America  in  1782  ;  by  France  when,  in  the  Treaty  of  Paris 
in  1815,  she  recognised  the  independence  of  the  kingdoms 
which  had  been  seized  upon  and  retained  by  her  since  1790. 

This  Recognition  is,  of  course,  infinitely  more  material  to 
the  recognised  State,  than  any  act  of  the  kind  by  a  third 
Power  can  be*  But  it  is  the  latter  species  of  Recognition 
that  claims  discussion  in  this  place. 

XL  In  modern  times,  at  least,  the  occasions  for  the 
application  of  this  part  of  International  Law  can  only  arise 

1.  When  a  nation  acquires  by  conquest  a  new  territory, 
which  she  claims  to  have  recognised  as  an  integral  part  of 
her  kingdom. 

2.  When  a  portion  of  a  nation  separates  itself  from  the 
remainder,  and  claims  admission  as  an  independent  commu- 
nity, into  the  society  of  States.  The  principle  affecting  such 
a  claim  is  the  same,  whether  this  portion  occupy  a  territory 
on  the  same  Continent  with,  and  contiguous  to  the  country 
from  which  it  has  revolted,  or  a  distant  colony  of  that 
country ;  whether  it  be  the  case  of  Holland  in  the  reign  of 
Philip  II.,  of  Belgium  in  our  own  times,  of  the  North 
American  Colonies  in  the  reign  of  George  III.,  or  of  the 
South  American  Colonies  in  that  of  Ferdinand  VII.  (d). 

(d)  "It  is  perfectly  true,  as  has  been  mentioned,  that  the  term  '  recog- 
nition' has  been  much  abused;  and,  unfortunately,  that  abuse  has, 
perhaps,  been  supported  by  some  authority :  it  has  clearly  two  senses,  in 
which  it  is  to  be  differently  understood.  If  the  colonies  say  to  the 
mother  country, '  We  assert  our  independence,'  and  the  mother  country 
answers, '  I  admit  it,'  that  is  recognition  in  one  sense.  If  the  colonies 
VOL.  II.  C 
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3.  There  is  also  the  case  of  the  Governor  of  an  Indepen- 
dent State  assuming  a  new  title,  of  which  he  claims  the  re- 
cognition by  other  States. 

XII.  1.  The  first  instance  belongs  more  properly  to  a 
later  part  of  these  commentaries,  which  relates  to  the  Bights 
of  Belligerents,  the  Duties  of  Neutrals,  and  the  Effects  of 
War. 

2.  As  to  the  second  instance,  the  Recognition  of  a  revolted 
Province  or  Colony  by  a  State,  other  than  that  from  which 
it  has  revolted,  is  of  two  kinds,  Virtual  and  Formal. 

The  mere  observance  by  a  Third  Power  of  a  strict  neu- 
trality in  the  war  between  an  old  and  a  new  State,  especially 
when  called  upon  by  the  former  for  intervention  and  aid,  has 
some  beneficial  effect  with  respect  to  the  nation  which  is 
struggling  for  independence.  It  allows  impartially  to  both 
an  equal  rank  and  character  as  belligerents.  The  question 
of  the  right  of  Third  Powers  to  assist  either  party  has  been 
already  considered  (e). 


say  to  another  State,  '  We  are  independent,'  and  that  other  State  replies, 
'  I  allow  that  you  are  bo/  that  is  recognition  in  another  sense  of  the 
term.  That  other  State  simply  acknowledges  the  fact,  or  rather  its 
opinion  of  the  fact;  but  she  confers  nothing,  unless,  under  particular 
circumstances,  she  may  he  considered  as  conferring  a  favour.  Therefore 
it  is  one  question,  whether  the  recognition  of  the  independence  of  the 
colonies  shall  take  place,  Spain  tying  a  party  to  such  recognition ;  and 
another  question,  whether  Spain,  withholding  what  no  power  on  earth 
can  necessarily  extort,  by  fire,  sword,  or  conquest,  if  she  maintain  silence 
without  a  positive  refusal,  other  countries  should  acknowledge  that 
independence.  I  am  sure  that  my  honourable  and  learned  friend  will 
agree  with  me  in  thinking,  that  his  exposition  of  the  different  senses  of 
the  word  '  recognition '  is  the  clearest  argument  in  favour  of  the  course 
we  originally  took,  namely,  that  of  wishing  tbat  the  recognition  in  the 
minor  sense  should  carry  with  it  recognition  by  the  mother  country  in 
the  major  sense.  The  recognition  by  a  neutral  power  alone  cannot,  in 
the  very  nature  of  things,  carry  with  it  the  same  degree  of  authority  as 
if  it  were  accompanied  by  the  recognition  by  the  mother  country  also." — 
Speeches  of  Mr.  Canning,  vol.  v.  pp.  299,  800. 

(«)   Vide  ante,  vol.  L  p.  463. 

Mr.  Canning's  Speech  on  the  Independence  of  South  America,  voL  v. 
p.  295. 
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XIII.  If  the  contest  be  protracted,  and  there  be  any  ap- 
pearance of  equality  between  the  contending  forces,  the  sub- 
sequent conduct  of  Third  Powers,  intending  to  remain 
neutral,  cannot  be  blamed,  if  they  proceed  to  a  virtual 
Recognition  of  the  revolted  State ;  that  is  to  say,  if  they 
recognise  its  commercial  flag,  and  if  they  sanction  the 
appointment  of  Consuls  to  the  ports  of  the  new  State.  So 
far,  there  is  a  Recognition  of  its  de  facto  existence,  fully 
justified,  perhaps  indeed  imperatively  enjoined,  by  the  duties 
of  the  Third  Power  towards  its  own  subjects,  and  in  no  way 
inconsistent,  according  to  the  practice  of  nations,  with  the 
continued  observance  of  neutrality  between  the  contending 
parties^. 

It  was  not,  however,  till  after  the  struggle  between  Spain 
and  her  South  American  colonies  had  lasted  for  many,  about 
twelve,  years,  that  Great  Britain  accorded  this  virtual 
Recognition  to  the  latter — righteously,  perhaps  even  too 
scrupulously,  observing  the  rule,  of  not  injuring,  even  in- 
directly, the  interests  of  a  country  with  which  she  was  on 
terms  of  amity. 

XIV.  There  is  no  proposition  of  law  upon  which  there 
exists  a  more  universal  agreement  of  all  jurists  than  upon 
this,  viz.,  that  this  virtual  and  de  facto  Recognition  of  a  new 
State  gives  no  just  cause  of  offence  to  the  old  State  (g)>  in- 
asmuch as  it  decides  nothing  concerning  the  asserted  rights 
of  the  latter.  For,  if  they  be  eventually  sustained  and 
made  triumphant,  they  cannot  be  questioned  by  the  Third 
Power,  which,  pending  the  conflict,  has  virtually  recog- 
nised the  revolted  State. 

Nevertheless,  the  kind  of  Recognition  which  has  provoked 
most  discussion  among  States,  especially  during  very  recent 
times,  has  been  that  which  accords  to  both  parties  in  a  civil 

(/)  See  Petition  of  London  Merchants,  presented  to  the  House  of  Commons 
by  Sir  J.  Mackintosh.    His  MisceU.  Works,  v.  iii. 

Cannula's  Speeches,  voL  v.  p.  293. 

(g)  President  Monro's  Message,  2nd  Dec  1823 ;  and  see  Speeches  of 
Canning  and  Mackintosh,  referred  to  above. 

c  2 
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war  the  status  of  a  belligerent,  with  the  rights  and  the 
obligations  incident  to  that  status.  Such  a  Recognition,  it 
is  to  be  observed,  releases  the  Government  dejure  from  any 
obligation  as  to  the  conduct  of  the  Government  de  facto, 
and  of  the  subjects  who  pay  obedience  to  it.  It  operates, 
however,  generally  speaking,  in  favour  of  the  Insurgents, 
and  therefore  a  Neutral  State  ought  not  to  recognise  them  as 
entitled  to  the  status  of  a  belligerent  unless  the  fact — and 
it  is  with  the  fact  that  Third  or  Neutral  States  are  alone  con- 
cerned— of  war,  in  the  true  dimensions  of  that  calamity  and 
scourge,  really  exist.  There  should  be  such  an  organisation 
of  force,  such  a  possession  of  material,  such  an  occupation 
of  territory,  such  a  constitution  of  government,  as  take  the 
contest  out  of  the  category  of  a  mere  rebellious  insurrection 
or  occasional  skirmishes,  and  place  it  on  the  terrible  footing 
of  War. 

In  estimating  the  circumstances  which  compose  such  a 
fact,  the  character  of  the  hostilities  is  to  be  considered ;  the 
existence  of  a  maritime  war  is  both  more  easily  ascertain- 
able, and  necessitates  an  earlier  decision  on  the  part  of 
Neutral,  especially  commercial,  States,  than  a  war  strictly 
confined  within  territorial  limits.  The  duty  of  protecting 
the  commerce  and  the  just  interests  of  her  subjects  may 
compel  a  Neutral  Maritime  State  to  recognise  belligerent 
rights  at  sea,  for  the  sake  of  enforcing  belligerent  obliga- 
tions, and  the  appointment  of  Consuls  to  a  de  facto  govern- 
ment does  not  divest  a  Third  State  of  its  character  of  neu- 
trality* During  the  recent  American  Civil  War  the  whole 
question  underwent  much  discussion,  but  so  well  established 
was  the  law,  according  to  the  international  practice  and 
theory  of  both  States,  that  little,  if  any,  difference  will  be 
found  in  their  public  documents  with  respect  to  the  enun- 
ciation of  it ;  the  dispute  was  as  to  the  facts—  England  main- 
tuning,  and  the  United  States  denying,  that  these  consti- 
tuted such  a  war  as  justified  the  recognition  of  the  Southern 
States.     There  can,  I  venture  to  think,  be  little  doubt  that 
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impartial   history  will  pronounce  that  the   conclusion  of 
England  was  fairly  drawn  from  the  admitted  premisses  (A). 

The  strongest  instance  which  modern  history  furnishes  of 
the  refusal  of  a  Neutral  State  to  recognise  the  act  of  a  de 
facto  Sovereign  was  the  refusal  of  the  United  States,  under 
President  Johnson,  to  recognise  the  blockade  of  Matamoras, 
proclaimed  by  the  Emperor  Maximilian,  and  at  the  time  of 
proclamation  duly  supported  by  a  competent  force*  The 
President  proclaimed :  "  That  the  United  States  were 
"  neutral  in  the  war  which  afflicts  the  Republic  of  Mexico ;  " 
that  "  one  of  the  belligerents  in  the  said  war,  namely,  the 
"  Prince  Maximilian,  who  asserts  himself  to  be  the  Emperor 
"  in  Mexico/'  had  proclaimed  the  Blockade  of  Matamoras, 
which  "  I,  Andrew  Johnson,  &c,  say  is  absolutely  null  and 
"  void  against  the  Government  of  the  United  States  "  (t). 
This  was  certainly  a  departure  from  a  strictly  neutral 
position.  It  was  the  more  remarkable  because  England, 
France,  and  Spain  had  formally  recognised  Maximilian  (A). 

In  the  case  of  "  The  Trent,"  a  question  arose  whether  a 
State  which  had  been  virtually  recognised  so  far  as  to  have 
the  rights  and  duties  of  a  belligerent  was  entitled  to  send  a 
Diplomatic  Envoy  to  a  Neutral  State  on  board  a  ship  of 
that  State.  The  general  opinion  of  civilised  Powers  was  in 
favour  of  the  inviolability  and  exemption  from  capture  of 
the  neutral  ship  conveying  the  Envoy.  This  question  will 
be  again  considered  in  the  Chapter  on  Embassy. 

(h)  Mr.  Dana's  note  (15)  to  Wheaton,  s.  23,  contains  a  fair  and 
learned  statement. 

(i)  Ann.  Beg.  1866. 

(k)  See,  after  the  murder  of  Maximilian,  Lord  Stanley's  answer,  in  the 
House  of  Commons,  as  to  withdrawing  our  accredited  ambassador:  a 
temporary  suspension  of  diplomatic  relations  resolved  upon. — Ann.  Beg. 
1867,  pp.  155-273. 

Article  2  of  the  Convention  between  France,  England,  and  Spain  (vide 
ante,  p.  7) :  "  No  acquisition  of  territory  or  special  advantage  was 
to  be  obtained,  nor  were  the  States  to  exercise  in  the  internal  affairs  of 
Mexico  any  influence  of  a  nature  to  prejudice  the  right  of  the  Mexican 
nation  to  choose  and  to  constitute  freely  the  form  of  its  Government." — 
Attn.  Beg.  1861. 


it 
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XV.  And  here  it  is  desirable  to  explain  the  conduct  of 
Great  Britain  at  a  particular  period,  which  at  first  sight, 
and  to  superficial  readers  of  history,  may  appear  inconsistent 
with  the  law  just  laid  down. 

Pending  the  conflict  between  Great  Britain  and  her  North 
American  colonies,  she  complained  more  than  once  of  the 
unneutral  behaviour  of  France ;  and  the  declaration  of  the 
Marquis  de  Noailles,  in  1778,  to  the  cabinet  of  St.  James, 
that  France  had  signed  "  un  traite"  d'amitie*  et  de  commerce  " 
with  "  les  Etats-Unis  de  l'Am&ique  septentrionaJe,  qui  sont 

en  pleine  possession  de  l'independance  prononc£e  par  leur 

acte  du  4  juillet,  1776  "  (/),  was  immediately  followed  by 
a  declaration  of  war  on  the  part  of  Great  Britain  against 
France ;  and,  as  far  as  that  country  was  concerned,  never 
was  a  war  declared  upon  juster  grounds. 

It  was  declared,  not  on  account  of  the  mere  establishment 
of  diplomatic  relations  between  France  and  the  North 
American  colonies,  but  on  account  of  the  long  tissue  of  dark 
and  treacherous  machinations  which  France  had  begun  to 
weave,  under  the  veil  of  the  strongest  professions  of  amity 
and  goodwill,  against  the  peace,  honour,  and  interest  of  Great 
Britain,  on  the  first  appearance  of  discontent  in  America  in 
1765,  and  which  were  brought  to  light  by  the  act  which  has 
been  mentioned ;  the  fact  rests  upon  the  unquestionable  au- 
thority of  the  memoirs,  since  published,  of  the  agents  em- 
ployed by  the  French  Government  to  excite  the  rebellion  in 
North  America  (?n). 


(I)  Martens,  NouveUes  Causes  cttebres,  t  i.  pp.  466-7.  —  Cause 
Quatribne. 

(m)  "  To  those  who  Ray  there  is  something  mean  and  paltry  in  nego- 
tiating a  treaty  as  the  mode  of  recognition,  and  who  would,  if  they  were 
ministers,  rather  resign  than  so  disgrace  themselves,  I  will  only  observe, 
that  this  has  been  always  the  mode.  The  minister  of  the  United  States 
was  not  admitted  to  the  Court  of  France  till  after  the  signature  of  a 
treaty.  That  was  the  mode  of  recognition  in  that  case ;  but  there  were 
other  circumstances  attending  the  act,  widely  different  from  our  recogni- 
tion of  the  late  Spanish  colonies.  France  not  only  recognised  the  United 
States  before  her  territory  was  free,  and  without  giving  the  mother 
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XVX  To  the  Virtual  must  succeed,  in  course  of  time,  a 
Formal  Recognition,  evidenced  by  the  sending  of  ambassa- 
dors, and  the  entering  into  treaties  on  the  part  of  Foreign 
Powers,  with  the  new  State  (»)• 

Speaking  generally,  two  facts  should  occur  before  this 
grave  step  be  taken,  whereby  the  Neutral  Power  becomes 
the  ally  of  one  of  the  hitherto  Belligerent  parties. 

1.  The  practical  cessation  of  hostilities  on  the  part  of  the 
old  State,  which  may  long  precede  the  theoretical  renunci- 
ation of  her  rights  over  the  revolted  member  of  her  former 
dominions. 

2.  The  consolidation  of  the  new  State,  so  far  at  least  as 
to  be  in  a  condition  of  maintaining  International  relations 
with  other  countries ;  an  absolute  bond  fide  possession  of 
independence  as  a  separate  kingdom,  not  the  enjoyment  of 
perfect  and  undisturbed  internal  tranquillity, — a  test  too 
severe  for  many  of  the  oldest  kingdoms, —  but  there  should 
be  the  existence  of  a  Government,  acknowledged  by  the 
people  over  whom  it  is  set,  and  ready  to  acknowledge  and 
competent  to  discharge  International  obligations; — where 
such  a  Government  as  this  exists,  the  question  of  Formal 
Recognition  is  rather  one  which  concerns  the  internal 
policy  of  other  kingdoms,  than  a  question  of  an  Inter- 
national character. 

XYIL  But  the  refusal  or  the  withholding  of  the  consent 
of  the  old  State,  after  the  semblance  of  a  present  contest  has 
ceased,  upon  the  bare  chance  that  she  may  one  day  or  other 
recover  her  authority,  is  no  legitimate  bar  to  the  complete 
and  Formal  Recognition  of  the  new  State  by  the  other 
communities  of  the  world,  though  it  be  desirable  that  this 


country  any  offer  of  precedency,  but,  though  in  amity  with  us  at  the 
moment,  mixed  up  with  the  act  of  recognition  a  treaty  of  alliance  with 
the  United  States  to  enable  them  to  achieve  their  independence." — Mr. 
Canning's  Speech  on  the  Address  on  the  King's  Speechfon  the  opening  of  the 
Session,  Feb.  15, 1822,  Canning's  Speeches,  voL  y.  p.  322. 

(n)  Sir  J,  Mackintosh's  Speech,  vol.  iii.  p.  448  of  his  Miscellaneous 
Works. 
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Recognition  should  follow,  and  not  precede  that  of  the  old 
State.  Upon  this  point,  both  the  reason  of  the  thing,  and 
the  ancient  and  modern  practice  of  nations,  are  quite  de- 
cisive. 

XVIII.  It  was  not  till  nearly  eighty  years  after  the  re- 
volt of  the  United  Netherlands,  and  nearly  seventy  years 
after  their  Declaration  of  Independence,  that  the  Crown  of 
Spain,  by  the  Treaty  of  Munster,  recognised  (30th  January, 
1648)  that  Republic.  But  during  that  long  interval  every 
State  in  Europe,  with  the  exception  of  Austria,  recognised 
virtually  and  formally  the  new  State  of  the  United  Pro- 
vinces (0). 

The  revolt  of  Portugal  from  Spain  on  the  1st  of  Decem- 
ber, 1640,  seated  the  Duke  of  Braganza  on  the  throne  of 
that  country.  It  was  not  till  twenty-eight  years  afterwards 
that  Spain  acknowledged,  by  the  Treaty  of  Lisbon,  coin 
eluded  on  the  23rd  of  February,  1 668,  under  the  mediation 
of  England,  the  independence  of  Portugal  (/?). 

Within  a  year  of  the  proclamation  by  the  Cortes  of  the 
Duke  of  Braganza,  a  treaty  of  peace  and  alliance  was 
entered  into  between  Charles  I.  of  England  and  John  IV. 
of  Portugal,  wherein  John  is  mentioned  as  a  lawful  sove- 
reign, and  the  King  of  Castile  as  a  dispossessed  ruler,  while 
the  King  of  England  alleges  that  he  is  moved  to  conclude 
the  Treaty  "  by  his  solicitude  to  preserve  the  tranquillity  of 

his  kingdoms,  and  to  secure  the  liberty  of  trade  of  his 

beloved  subjects  "  (y). 


(o)  Dumontf  vol.  vi.  p.  429,  voL  v.  p.  607. 

Sir  James  Mackintosh's  Speech  on  the  Recognition  of  the  Spanish 
American  States,  voL  iii.  pp.  411  -5.     MisceU.  Works. 

Schmauss,  Corp.  J.  G.  i.  pp.  614-80. 

(p)  Dumontf  vol.  vii.  p.  238. 

Schmauss,  i.  929.  The  Treaty  is  in  Latin:  "Tandem  prasentes 
Articuli  et  in  iifl  comprehensa  Paz,  a  Serenisaimo  Rege  Magna)  Britan- 
nia^, tanquam  Mediatore  et  Conservatore,  in  gratiam  utriuaque  partium, 
intra  flpatium  quatuor  mensium  similiter  latihabebitur  et  accept* 
feretux." 

(y)  Dumontf  vol.  vi.  p.  238. 

Sir  J.  Mackintosh,  vol.  iii.  pp.  446-7. 
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All  tbe  European  Powers  recognised  the  Commonwealth 
and  Protectorate  of  England ;  and  in  the  same  manner  they 
Tecognised  Charles  II.,  who  acknowledged  the  binding  force 
of  all  the  treaties  concluded  during  the  time  of  the  Republic 
in  England. 

On  the  other  hand,  the  Recognition  of  the  son  of  James  II. 
of  England,  after  the  death  of  that  exiled  monarch,  was 
justly  resented  by  Great  Britain  as  a  gross  insult  and 
flagrant  violation  of  the  Law  of  Nations.  The  Father  of 
the  Prince  so  recognised  had  not  been  acknowledged  or 
obeyed  in  England,  but  had  been  declared  by  the  solemn 
resolution  of  the  nation  to  have  abdicated  the  throne  of  that 
country.  This  Recognition  therefore  led  immediately  to  the 
formation  of  the  Grand  Offensive  and  Defensive  Alliance 
between  England,  Holland,  and  the  Emperor  of  Germany 
against  France  and  Spain  (r). 

The  Recognition  of  the  North  American  States  by  France 
in  1778,  and  the  peculiar  circumstances  attending  it,  which 
induced  Great  Britain  to  consider  such  an  act  as  a  casus  belli 
against  France,  has  been  already  adverted  to. 

XIX.  It  has  been  stated  in  the  foregoing  pages  (s)  that 
the  refusal  of  Great  Britain  to  recognise  the  Republic  of 
1792,  was  expressly  grounded  upon  the  monstrous  proclam- 
ation which  the  French  authorities  promulgated  at  that  time. 
Great  Britain  recognised,  in  common  with  the  other  Euro- 
pean Powers,  the  Consulate  in  France,  at  the  Peace  of 
Amiens  (1801),  and  was  the  only  State  which  did  not  sub- 
sequently recognise  the  Empire. 

On  March  25th,  1825,  Mr.  Canning  replied  to  the  re- 
monstrance of  the  Spanish  minister  with  respect  to  the 
Recognition  (at  that  time  only  virtual)  by  Great  Britain  of 
the  South  American  Republics,  in  the  following  remarkable 
words : — 


(r)  Shr  J,  Mackintosh,  ibid, 
Mimoires  de  St  Simon,  t  iii.  p.  228. 
(*)  Vol.  i.  p.  469. 
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"  The  example  of  the  late  revolution  in  France,  and  of 
"  the  ultimate  happy  restoration  of  His  Majesty  Louis 
"  XVIII.,  is  pleaded  by  M.  Zea  in  illustration  of  the 
"  principle  of  unextinguishable  right  in  a  legitimate  Sove- 
reign, and  of  the  respect  to  which  that  right  is  entitled 
from  all  Foreign  Powers ;  and  he  calls  upon  Great  Britain, 
injustice  to  her  own  consistency,  to  act  with  the  same 
reserve  towards  the  New  States  of  Spanish  America, 
which  she  employed,  so  much  to  her  honour,  towards 
revolutionary  France. 

But  can  M.  Zea  need  to  be  reminded  that  every  Power 
in  Europe,  and  specifically  Spain  amongst  the  foremost, 
not  only  acknowledged  the  several  successive  Govern- 
ments, de  facto,  by  which  the  House  of  Bourbon  was  first 
expelled  from  the  throne  of  France,  and  afterwards  kept 
for  near  a  quarter  of  a  century  out  of  possession  of  it,  but 
"  contracted  intimate  alliances  with  them  all ;  and  above  all, 
with  that  which  M.  Zea  justly  describes  as  the  strongest 
of  de  facto  Governments — the  Government  of  Bonaparte; 
against  whom  not  any  principle  of  respect  for  the  rights 
of  Legitimate  Monarchy,  but  his  own  ungovernable 
ambition,  finally  brought  combined  Europe  into  the  field? 
There  is  no  use  in  endeavouring  to  give  a  specious 
colouring  to  facts,  which  are  now  the  property  of  history. 
The  undersigned  is,  therefore,  compelled  to  add,  that 
«  Great  Britain  herself  cannot  justly  accept  the  praise  which 
"  M.  Zea  is  willing  to  ascribe  to  her  in  this  respect,  nor  can 
"  she  claim  to  be  altogether  exempted  from  the  general 
"  charge  of  having  treated  with  the  Powers  of  the  French 
"  Kevolution." 

It  is  true,  indeed,  that,  up  to  the  year  1796,  she  abstained 
from  treating  with  revolutionary  France,  long  after  other 
Powers  of  Europe  had  set  her  the  example.  But  the 
reasons  alleged  in  Parliament,  and  in  State  Papers,  for  that 
t€  abstinence,  was  the  unsettled  state  of  the  French  Govern- 
"  ment.  And  it  cannot  be  denied  that,  both  in  1796  and 
"  1797,  Great  Britain  opened  a  negotiation  for  peace  with  the 
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"  Directory  of  France — a  negociation,  the  favourable  con- 
"  elusion  of  which  would  have  implied  a  recognition  of  that 
"  form  of  Government;  that  in  1801  she  made  peace  with 

"  the  Consulate ;  that  if,  in  1806,  she  did  not  conclude  a 
treaty  with  Bonaparte,  Emperor  of  France,  the  negociation 
was  broken  off  merely  on  a  question  of  terms;  and  that  if, 

"  from  1808  to  1814,  she  steadily  refused  to  listen  to  any 
overtures  from  France,  she  did  so,  declaredly  and  noto- 
riously, on  account  of  Spain  alone,  whom  Bonaparte  per- 
tinaciously refused  to  admit  as  party  to  the  negociation. 

Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the 
year  in  which  the  Bourbon  dynasty  was  eventually  restored, 
peace  would  have  been  made  by  Great  Britain  with 
Bonaparte,  if  he  had  not  been  unreasonable  in  his  demands; 
and  Spain  cannot  be  ignorant  that,  even  after  Bonaparte 

"  was  set  aside,  there  was  question  among  the  allies,  of  the 

"  possible  expediency  of  placing  some  other  than  a  Bourbon 

*'  on  the  throne  of  France. 

"  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of 
Europe,  and  even  to  that  of  Great  Britain  herself,  with 
respect  to  the  French  Revolution,  does  but  recall  abundant 
instances  of  the  recognition  of  de  facto  Governments;  by 
Great  Britain,  perhaps  later,  and  more  reluctantly,  thap 
by  others,  but  by  Great  Britain  herself,  however  reluctant, 

€€  after  the  example  set  to  her  by  the  other  Powers  of  Europe, 

€€  and  specifically  by  Spain"  (t). 

XX.  The  Revolution  which  seated  Louis-Philippe  upon 

the  throne  of  France  in  1830,  and  the  Revolution  which 

ejected  him  in  1848  and  set  up  a  Republic,  and  the  Revolution 

which  committed  the  Government  of  that  kingdom  to  the 

present  Emperor,  were  equally  recognised  by  England  and 

by  other  European  Powers. 

The  formal  Recognition  of  the  South  American  Republics 

by  Great  Britain  took  place  in  1825,  and  under  the  negocia- 

(*)  State  Papers,  vol.  xii.  pp.  913-14. 
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tion  of  a  treaty  of  commerce,  while  they  were  yet  unacknow- 
ledged by  the  mother  country  (u). 

The  formal  Recognition  of  Greece  as  an  absolutely  inde- 
pendent Power,  may  be  said  not  to  have  definitively  taken 
place  till  May,  1832.  But  on  the  6th  of  July,  1827,  France, 
Great  Britain,  and  Russia  interposed,  in  order  to  guarantee  a 
quasi  independence  to  Greece,  and  covenanted  by  a  secret  and 
additional  article  to  send  consular  agents,  and  enter  into  com- 
mercial relations  within  a  month  from  the  date  of  the  treaty, 
whether  the  Porte  consented  to  or  refused  its  conditions  (x). 

The  formal  Recognition  of  Belgium  by  the  five  Great 
Powers,  as  has  been  already  stated,  took  place  without  the 
consent  and  against  the  protest  of  Holland ;  while  that  of 
the  present  Kingdom  of  Italy  was  both  without  the  consent 
and  against  the  protest  of  the  States  whose  (y)  dominions 
were  incorporated,  with  the  exception  of  Austria.  Even 
while  Francis  the  Second,  King  of  the  Two  Sicilies,  was 
endeavouring  to  maintain  his  authority  at  Gaeta,  England 
recognised  the  annexation  of  Naples  to  the  Kingdom  of 
Italy.     It  is  to  be  observed,  however,  that  England  had 

(u)  See  Mr.  Canning's  Speeches,  voL  v.  p.  323. 

"  Extensive  commercial  intercourse  having  been  established  for  a 
series  of  years  between  the  dominions  of  his  Britannic  Majesty  and  the 
territories  of  the  United  Provinces  of  Rio  de  la  Plata,  it  seems  good,  for 
the  security  as  well  as  encouragement  of  such  commercial  intercourse, 
and  for  the  maintenance  of  good  understanding  between  his  said  Bri- 
tannic Majesty  and  the  said  United  Provinces,  that  the  relations  now 
subsisting  between  them  should  be  regularly  acknowledged  and  confirmed 
by  the  signature  of  a  treaty  of  amity,  commerce,  and  navigation. 

"  For  this  purpose  they  have  named  their  respective  plenipotentiaries, 
that  is  to  say,"  &c. — Treaty  of  Amity,  Commerce^  and  Navigation,  between 
His  Majesty  and  the  United  Provinces  of  Bio  de  la  Plata.  Signed  at 
Buenos  Ayres,  February  2,  1825.  (Presented  to  Parliament,  May  16, 
1825.) 

(x)  De  M.  et  De  C.  t.  iv.  pp.  104,  839. 

(y)  See  the  Reclamation  of  the  Government  of  the  Two  Sicilies,  Ann, 
Reg.  1860,  pp.  297-300 ;  of  the  Pope,  ib.  278,  274 ;  King  of  Sardinia's 
Letter  to  the  Pope,  279 ;  The  Pope's  Answer,  280.  See  also  The  King's 
Address  to  the  People  of  Southern  Italy,  ib.  290.  Lord  J.  Russeffs 
Letters  to  Mr.  Russell  and  Sir  J.  Hudson,  ib.  293-4. 
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before  this  time  remonstrated  with  the  Government  of 
Naples  on  the  course  which  they  were  pursuing,  and  had 
actually  withdrawn  her  ambassador  from  the  Court.  In 
1860  the  English  Foreign  Secretary  wrote  to  the  English 
Minister  at  Turin  a  remarkable  dispatch  on  this  subject. 
It  was  as  follows : — 

Lord  •/.  Russell  to  Sir  J.  Hudson. 

"  Sir, — It  appears  that  the  late  proceedings  of  the  King 

of  Sardinia  have  been  strongly  disapproved  of  by  several 

of  the  principal  Courts  of  Europe.     The  Emperor  of  the 

French,  on  hearing  of  the  invasion  of  the  Papal  States  by 
"  the  army  of  General  Cialdini,  withdrew  his  minister  from 
"  Turin,  expressing  at  the  same  time  the  opinion  of  the 

Imperial  Government  in  condemnation  of  the  invasion  of 

the  Soman  territory. 

The  Emperor  of  Russia  has,  we  are  told,  declared  in 
"  strong  terms  his  indignation  at  the  entrance  of  the  army 
"  of  the  King  of  Sardinia  into  the  Neapolitan  territory,  and 
"  has  withdrawn  his  entire  mission  from  Turin. 

The  Prince  Regent  of  Prussia  has   also  thought  it 

necessary  to  convey  to  Sardinia  a  sense  of  his  displeasure ; 

but  he  has  not  thought  it  necessary  to  remove  the 
"  Prussian  Minister  from  Turin. 

"  After  these  diplomatic  acts,  it  would  scarcely  be  just  to 
"  Italy,  or  respectful  to  the  other  Great  Powers  of  Europe, 
"  were  the  Government  of  Her  Majesty  any  longer  to  with-' 
"  hold  the  expression  of  their  opinion. 

"  In  so  doing,  however,  Her  Majesty's  Government  have 
"  no  intention  to  raise  a  dispute  upon  the  reasons  which 
"  have  been  given,  in  the  name  of  the  King  of  Sardinia, 
"  for  the  invasion  of  the .  Roman  and  Neapolitan  States. 
"  Whether  or  no  the  Pope  was  justified  in  defending  his 
"  authority  by  means  of  foreign  levies ;  whether  the  King 
"  of  the  Two  Sicilies,  while  still  maintaining  his  flag  at 
"  Capua  and  Gaeta,  can  be  said  to  have  abdicated — are  not 
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*'  the  arguments  upon  which  Her  Majesty's  Government 

"  proposes  to  dilate. 

"  The  large  questions  which  appear  to  them  to  be  at 
issue  are  these : — Were  the  people  of  Italy  justified  in 
asking  the  assistance  of  the  King  of  Sardinia  to  relieve 

€t  them  from  Governments  with  which  they  were  discon- 
tented ?  and  was  the  King  of  Sardinia  justified  in  fur- 
nishing the  assistance  of  his  arms  to  the  people  of  the 
Roman  and  Neapolitan  States  ? 

There  appear  to  have  been  two  motives  which  have 
induced  the  people  of  the  Roman  and  Neapolitan  States 
to   have   joined  willingly   in    the    subversion   of    their 

€S  Governments.  The  first  of  these  was,  that  the  Govern- 
ments of  the  Pope  and  the  Bang  of  the  Two  Sicilies  pro- 

"  vided  so  ill  for  the  administration  of  justice,  the  protection 
of  personal  liberty,  and  the  general  welfare  of  their 
people,  that  their  subjects  looked  forward  to  the  overthrow 

"  of  their  rulers  as  a  necessary  preliminary  to  all  improve- 

"  men tr  in  their  condition. 

The  second  motive  was,  that  a  conviction  had  spread, 
since  the  year  1849,  that  the  only  manner  in  which 
Italians  could  secure  their  independence  of  foreign  control, 
was  by  forming  one  strong  Government  for  the  whole  of 
Italy.  The  struggle  of  Charles  Albert  in  1848  and  the 
sympathy  which  the  present  King  of  Sardinia  has  shown 

"  for  the  Italian  cause  have  naturally  caused  the  association 

"  of  the  name  of  Victor  Emmanuel  with  the  single  autho- 

"  rity  under  which  the  Italians  aspire  to  live. 

"  Looking  at  the  question  in  this  view,  Her  Majesty's 

"  Government  must  admit  that  the  Italians  themselves  are 
the  best  judges  of their  own  interest*. 

That  eminent  jurist  Vattel,  when  discussing  the  law- 

"  fulness  of  the  assistance  given  by  the  United  Provinces 
to  the  Prince  of  Orange  when  he  invaded  England,  and 

"  overturned  the  throne  of  James  II.,  says,  *  The  autho- 

"  €  rity  of  the  Prince  of  Orange  had  doubtless  an  influence  on 

"  '  the  deliberations  of  the  States  General,  but  it  did  not  lead 

"  '  them  to  the  commission  of  an  act  of  injustice ;  for  when  a 
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"  '  people  from  good  reasons  takes  up  arms  against  its 
"  '  oppressor,  it  is  but  an  act  of  justice  and  generosity  to 
"  '  assist  brave  men  in  the  defence  of  their  liberties.' 

€t  Therefore,  according  to  Vattel,  the  question  resolves 
"  itself  into  this :  Did  the  people  of  Naples  and  of  the 
"  Roman  States  take  up  arms  against  their  Governments 
for  good  reasons  ? 

Upon  this  grave  matter  Her  Majesty's  Government  hold 
that  the  people  themselves  are  the  best  judges  of  their 
own  affairs.  Her  Majesty's  Government  do  not  feel 
justified  in  declaring  that  the  people  of  Southern  Italy 
had  not  good  reasons  for  throwing  off  their  allegiance  to 
their  former  Governments;  Her  Majesty's  Government 
cannot,  therefore,  pretend  to  blame  the  King  of  Sardinia 
"  for  assisting  them.  There  remains,  however,  a  question 
"  of  fact.  It  is  asserted  by  the  partizans  of  the  fallen 
"  Governments  that  the  people  of  the  Soman  States  were 
*'  attached  to  the  Pope,  and  the  people  of  the  Kingdom 
of  Naples  to  the  dynasty  of  Francis  II.,  but  that  Sardi- 
nian agents  and  foreign  adventurers  have  by  force  and 
intrigue  subverted  the  thrones  of  those  Sovereigns. 
t€  It  is  difficult,  however,  to  believe,  after  the  astonishing 
"  events  that  we  have  seen,  that  the  Pope  and  the  King  of 
"  the  Two  Sicilies  possessed  the  love  of  their  people.  How 
"  was  it,  one  must  ask,  that  the  Pope  found  it  impossible  to 
levy  a  Roman  army,  and  that  he  was  forced  to  rely  almost 
entirely  upon  foreign  mercenaries  ?  How  did  it  happen, 
again,  that  Garibaldi  conquered  nearly  all  Sicily  with 
2,000  men,  and  marched  from  Reggio  to  Naples  with 
"  5,000  ?  How,  but  from  the  universal  disaffection  of  the 
"  people  of  the  Two  Sicilies  ? 

"  Neither  can  it  be  said  that  this  testimony  of  the  popular 
"  will  was  either  capricious  or  causeless.  Forty  years  ago 
"  the  Neapolitan  people  made  an  attempt  regularly  and 
"  temperately  to  reform  their  Government,  under  the 
"  reigning  dynasty.  The  Powers  of  Europe  assembled  at 
"  Laybach  resolved,  with  the  exception  of  England,  to  put 
"  down  this  attempt  by  force.     It  was  put  down,  and  a 
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"  large  foreign  army  of  occupation  was  left  in  the  Two 
€t  Sicilies  to  maintain  social  order.  In  1848  the  Neapolitan 
"  people  again  attempted  to  secure  liberty  under  the  Bourbon 
"  dynasty,  but  their  best  patriots  atoned,  by  an  imprison- 
"  ment  of  ten  years,  for  the  offence  of  endeavouring  to  free 
€S  their  country.  What  wonder,  then,  that  in  1860  the 
"  Neapolitans,  mistrustful  and  resentful,  should  throw  off 
"  the  Bourbons,  as  in  1688  England  had  thrown  off  the 
"  Stuarts? 

"  It  must  be  admitted,  undoubtedly,  that  the  severance  of 
"  the  ties  which  bind  together  a  Sovereign  and  his  subjects 
"  is  in  itself  a  misfortune.  Notions  of  allegiance  become 
"  confused ;  the  succession  of  the  Throne  is  disputed ; 
"  adverse  parties  threaten  the  peace  of  society ;  rights  and  | 

"  pretensions  are  opposed  to  each  other  and  mar  the  harmony 
"  of  the  State.  Yet  it  must  be  acknowledged  on  the  other 
"  hand  that  the  Italian  revolution  has  been  conducted  with 
singular  temper  and  forbearance.  The  subversion  of  ex- 
isting power  has  not  been  followed,  as  is  too  often  the  case, 
by  an  outburst  of  popular  vengeance.  The  extreme  views 
"  of  democrats  have  nowhere  prevailed.  Public  opinion  has 
"  checked  the  excesses  of  public  triumph.  The  venerated 
"  forms  of  constitutional  monarchy  have  been  associated 
"  with  the  name  of  a  Prince  who  represents  an  ancient  and 
glorious  dynasty. 

Such  having  been  the  causes  and  the  concomitant  cir- 
cumstances of  the  revolution  in  Italy,  Her  Majesty's 
"  Government  can  see  no  sufficient  ground  for  the  severe 
"  censure  with  which  Austria,  France,  Prussia  and  Russia 
have  visited  the  acts  of  the  King  of  Sardinia.  Her 
Majesty's  Government  will  turn  their  eyes  rather  to  the 
gratifying  prospect  of  a  people  building  up  the  edifice  of 
their  liberties,  and  consolidating  the  work  of  their  inde- 
pendence, amid  the  sympathies  and  good  wishes  of 
Europe.  "  I  am,  &c. 

(Signed)        "  J.  Russell."  ( z) 

■       ■ ■ _    .  

(s)  Am.  Beg.  1860,  p.  294,  Pub.  Doc. 
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€t  Placuit  gentibus"  («),  then,  both  in  theory  and  practice, 
to  recognise  after  the  lapse  of  a  reasonable  period  of  time 
n£w  States  that  have,  de  facto,  achieved  an  independent 
existence,  whether  the  original  mother  countries  have  or  have 
not  acquiesced  in  this  order  of  things  (b). 

It  has  been  said  that  to  refuse  Recognition,  while  the 
issue  is  at  all  doubtful,  or  the  conflict  not  wholly  abandoned, 
is  not  an  offence  against  the  Law  of  Nations  (c)";  at  the 
same  time  it  may  often  border  upon  an  injury,  as  may  the  re- 
calling of  an  ambassador,  which  is  yet  by  itself  no  casus  belli. 

XXI.  It  is  well  remarked  by  Hegel,  that  when  Napoleon, 
before  the   Peace  of    Campoformio,  said,   "  The   French 

Republic  no  more  needs  recognition  than  the  sun  requires 
to  be  recognised/'  he  expressed  in  these  words  nothing 
more  than  the  strength  of  the  existing  fact,  which  carried 
with  it  a  practical  recognition,  whether  expressed  in  language 
or  not  (d). 

XXII.  Nevertheless,  Recognition  is  a  right  which  other 
States  are  under  an  obligation  to  render  in  such  a  case, 
for  various  reasons;  and  amongst  others  this  reason  should 
be  mentioned,  namely,  that  the  effect  of  non-Recognition 
places  the  subjects  of  the  revolted  province  in  a  very  disad- 
vantageous position,  with  respect  to  the  municipal  tribunals 
of  other  countries.  It  is  a  firmly  established  doctrine  of 
British  and  North  American  jurisprudence,  to  say  nothing 
of  the  law  of  other  countries,  that  it  belongs  exclusively  to 
Governments  to  recognise  new  States ;  and  that  until  such 
Recognition,  either  by  the  Government  of  the  country  in 
whose  tribunals  a  suit  is  brought,  or  by  the  Government 
to  which  the  new  State  belonged,  Courts  of  Justice  are 


(a)  See  vol.  i.  p.  39. 

(b)  Papers  relative  to  the  Affairs  of  Greece :  Published  iu  London/ 1835. 

(c)  Oppenheim,  p.  213.  See  also  a  careful  and  elaborate  note  by  Mr. 
Dana  to  his  edition  of  Wheaton,  s.  27,  n.  16,  on  the  practice  of  the 
United  States  in  this  matter. 

(d)  Hegel,  Naturrecht  und  Staatswissenschaft :  JVerke,  b.  viii.  s.  331 
(Ed.  Berlin,  1840). 
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bound  to  consider  the  ancient  state  of  things  as  remaining 
unaltered. 

Thus,  in  The  City  of  Berne  in  Switzerland  v.  The  Bank 
of  England,  it  was  decided  that  a  Judicial  Court  cannot 
take  notice  of  a  foreign  Government  not  acknowledged  by  the 
Government  of  the  country  in  which  that  Court  sits,  and  that 
the  fact  of  acknowledgment  is  matter  of  public  notoriety  (e). 

And  in  Bolder  v.  The  Bank  of  England,  the  Court  refused 
to  order  dividends,  received  before  the  bill  filed,  of  stock 
purchased  by  the  old  Government  of  Switzerland,  to  be 
paid  into  Court  by  the  trustees,  on  the  application  of  the 
present  Government,  without  having  the  Attorney-General 
a  party  (J). 

In  the  case  of  Thompson  v.  Powles,  it  appeared  that  a 
revolted  colony  of  Spain,  not  recognised  as  an  independent 
State  by  Great  Britain,  executed  bonds  at  six  per  cent. 
interest,  as  securities  for  a  loan.  P.,  acting  in  collusion  with 
B.,  a  holder  of  the  bonds  in  England,  by  falsely  representing 
that  he  had  purchased  some  of  them,  induced  the  plaintiff  to 
become  a  purchaser ;  and  it  was  held,  on  demurrer,  that  the 
bonds  were  not  usurious,  as^it  did  not  appear,  by  the  bill, 
that  the  contract  for  the  loan  was  made,  or  the  amount  of 
it  to  be  paid  in  this  country ;  that  P.  and  B.  would  have 
been  answerable  to  the  plaintiff  for  losses  sustained  upon 
his  purchase ;  but  that,  as  the  original  contract  was  made 
with  a  Government  "not  acknowledged  by  Great  Britain,  the 
Court  could  not  relieve  him  (g). 

In  Taylor  v.  Barclay  (A),  it  also  appeared  that,  to  pre- 
vent a  demurrer  to  a  bill,  it  was  falsely  alleged  in  it  that  a 
revolted  colony  of  Spain  had  been  recognised  by  Great 
Britain  as  an  independent  State :  the  Court  held  itself  bound 
to  know,  judicially,  that  the  allegation  is  false,  and  not  to 
give  it  the  intended  effect. 

(e)  9  Vesey  Rep.  p.  347. 
(/)  10  Vesey,  352 ;  11  Vesey,  283. 
(g)  2  Simon1  $  Rep.  104. 
(A)  lb.  213. 
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So  in  the  case  of  the  The  Manilla,  ports  and  places  of  St, 
Domingo,  not  in  possession  of  the  French,  were  excepted 
out  of  the  general  character  of  the  island  as  an  enemy's 
colony,  since  the  Orders  in  Council  had  recognised  them  as 
open  to  British  trade  (t). 

In  the  more  recent  case  of  The  United  States  of  America 
v.  Wagner  (A),  it  was  holden  by  the  Court  of  Appeal  in 
Chancery  reversing  the  judgment  of  Vice  Chancellor- Wood, 
that  a  foreign  sovereign  State  adopting  the  republican  form 
of  government,  and  recognised  by  the  Government  of  Her 
Majesty,  can  sue  in  the  Courts  of  Her  Majesty  in  its  own 
name  so  recognised. 

In  the  United  States  of  North  America  a  similar  doctrine 
has  been  holden.  It  has  been  laid  down  by  their  Courts 
that  it  is  the  exclusive  right  of  Governments  to  acknowledge 
new  States  arising  in  the  revolutions  of  the  world;  and 
until  such  Recognition  by  their  Government,  or  by  that  to 
which  the  new  State  previously  belonged,  the  judicial  pre- 
sumption must  be  that  the  ancient  order  of  things  remains 
unchanged  (/) ;  therefore,  when  a  civil  war  rages  in  a  foreign 
nation,  one  part  of  which  separates  itself  from  the  old  esta- 
blished Government,  and  erects  itself  into  a  distinct  Govern- 
ment, the  Courts  of  the  Union  must  view  such  newly  con- 
stituted Government  as  it  is  viewed  by  the  legislative  and 
executive  departments  of  the  Government  of  the  United 
States  (m). 


(t)  TJie  Manilla,  1  Edwards1  Admir.  Rep.  1. 

The  Manilla,  2  Bottom,  363. 

Yrisarri  v.  Clement,  3  Bing.  432. 

(ft)  2  Law  Hep.  Ch.  App.  582. 

(/)  Gelston  v.  Hoyt>  3  Wheaton's  (Atneric.)  Rep.  p.  324. 

(m)  The  United  States  v.  Palmer,  ib.  p.  634. 

Rose  v.  Himely,  4  CrancKs  (Americ.)  Rep.  241. 

Oppenheim,  pp.  212-13. 

Wheatons  Elem.  pp.  9&-09. 

See  also  Debate  on  Foreign  Enlistment  BUI,  June  10th,  1819. — Hansard, 
Pari  Deb.  vol.  xii.,  especially  Speeches  of  Sir  J.  Mackintosh  and  Mr. 
Canning. 
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XXIII.  3.  The  third  instance,  viz.  the  case  of  the  Go- 
vernor of  an  independent  State  assuming  a  new  title,  and 
claiming  the  Recognition  of  it,  remains  to  be  considered. 

It  is  unquestionably  competent  to  every  sovereign  ruler 
to  assume  any  title  of  dignity  or  authority,  which  it  may 
please  him  to  adopt,  or  the  nation  to  confer  upon  him. 
Formerly,  indeed,  the  German  Emperors  claimed  to  be  con- 
sidered, in  their  alleged  capacity  of  successors  of  the  Roman 
Emperors,  as  universal  sovereigns  and  chiefs  of  the  Christian 
world,  and  to  enjoy  exclusively  the  title  of  "  Majesty  "  (n). 

Even  towards  the  end  of  the  fifteenth  century,  after  this 
extravagant  pretension  had  ceased,  they  still,  for  some  time, 
claimed  to  be  considered  as  the  first  among  the  crowned 
heads,  then  admitted  to  be  their  equals.  But  Napoleon 
attempted  in  vain  to  clothe  the  title  of  Emperor  with  the 
character  of  a  higher  class  of  sovereignty  than  that  of  simple 
monarchy.  All  the  European  kingdoms  have  long  ago 
determined  that  the  Crown  is  Imperial  in  every  country 
where  the  ruler  is  a  king. 

The  Emperors  of  Germany  were  not  without  a  rival  to 
their  pretensions  when  these  were  at  their  highest ;  for  till 
the  beginning  of  the  sixteenth  century  the  Popes  arrogated 
to  themselves  the  right  of  conferring  all  distinctions  of  title 
and  rank  upon  the  rulers  of  all  the  kingdoms  of  the  earth  (o). 

XXIV.  But  although  rulers  may  assume  what  titles  they 
please,  there  lies  no  obligation  upon  other  States  to  recognise 
any  changes  in  the  accustomed  forms  and  appellations,  which 


(n)  Ducky  de  Usu  et  Auctoritate  Juris  Civilis,  who  wrote  in  the  time 
oi  Charles  L,  combats  this  pretension. 
Vattelj  1.  ii.  c.  iii.  s.  34. 
Schmalz,  c.  36.  s.  18. 
Saalfdd,  p.  182. 
Hefters,  p.  53,  c.  vi.  s.  29. 
Mably,  tip.  213. 
Kliiber,  ss.  107-112. 
(o)  Saalfeld,  p.  37.  s.  18. 
Vattd,  L  ii.  c.  iii.  s.  45. 
Hefflers,  1  B.  29.  n.  4. 
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usage  and  convenience  have  hitherto  sanctioned  (p).  Never- 
theless comity  and  the  reason  of  the  thing  would  induce 
other  rulers  to  grant  such  Recognition  (y),  except  in  the 
following  instances. 

1.  Where  the  new  title  assumed  is  in  opposition  to  or 
derogation  from  existing  rights  or  pretensions  of  the  rulers 
of  other  States  (r). 

2.  Where  it  introduces  new  obligations  by  way  of  con- 
cession, or  otherwise,  with  respect  to  other  States. 

3.  Where  it  tends  to  lower  the  dignity  and  degrade  the 
character  of  the  title  already  borne  by  the  rulers  of  other 
States  (*). 

These  objections,  and  especially  the  last,  apply  only  to  the 
novel  assumption  of  a  title :  for  if  its  assumption  has  been 
sanctioned  by  time  and  usage,  however  inapt  and  ridiculous, 
it  cannot  be  lawfully  refused  by  other  nations  (t). 

XXV.  As  the  object  for  which  a  ruler  or  a  nation  assumes 
a  new  title  would  be  practically  defeated,  unless  it  obtained 
the  sanction  of  other  Powers,  it  has  been  the  usual  practice 
to  obtain  the  promise  of  their  Recognition  beforehand,  either 
by  private  Recognition  or  public  Treaty. 

Frederic  I.,  King  of  Prussia,  obtained  the  consent  of  the 
Emperor  of  Germany  before  he  assumed  the  royal  title  in 
1700 — a  title  afterwards  formally  recognised  by  every  Euro- 
pean State  («),  though  not  by  the  Pope  till  1786  (x).  The 
present  successor  of  Frederic  has  in  this  present  year 
accepted  and  assumed  the  title  of  Emperor  of  Germany. 

The  Czar,  Peter  the  Great,  obtained  the  Recognition  of 

(p)  Martens,  s.  128. 
Saalfeld,  87. 
(g)  Schmak,  p.  183. 
(r)  Matoy,  i.  2l3,  ii.  157. 
0)  Vattely  L  iL  c  iii.  b.  44. 
Heffters,  1  B.  29. 
(0  Vattel,  ib. 

(u)  Martens,  L  iv.  c.  2.  e.  128.    De  la  Reconnaissance  des  Titres  et 
Digmtis,  n.  b. 
(.t)  JDfi&er,  107,  n.  c. 
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his  title  as  Emperor,  first  by  private  negociation  and  then 
by  solemn  provisions  of  treaty ;  as,  for  instance,  by  treaty 
with  the  Porte  in  1739,  with  Great  Britain  in  1742  (y) ;  the 
latter  Power,  however,  expressly  stipulating  that  by  such 
Recognition  it  intended  to  convey  no  pre-eminence  what- 
soever over  herself. 

But  Great  Britain  had  already  recognised  the  title  de  facto, 
and  Prussia  never  made  any  difficulty  about  doing  so; 
Sweden  recognised  it  in  1723,  Venice  in  1726,  Denmark  in 
1732,  Charles  VII.,  Emperor  of  Germany,  in  1744 ;  Francis 
I.,  in  1748,  and  also  the  Russian  Empire.  Poland  did  not 
recognise  it  till  1764,  and  then  under  conditions  that  the 
Empress  Catherine  II.  should  lay  no  claim  to  Red  Russia. 

In  1745  this  matter  assumed  a  shape  which  afterwards 
led  to  a  curious  diplomatic  negociation,  for  France  and 
Spain  in  that  year  refused  to  recognise  the  title,  without 
obtaining  a  pledge,  in  the  shape  of  litter  a  r ever  sales  (re- 
versales)  that  the  Recognition  should  not  carry  with  it  any 
change  in  the  accustomed  ceremonials  of  the  Courts.  Spain 
obtained  the  river  sale  \  but  France  had  not  succeeded  in 

(y)  Martens,  ib. 

Ompteda,  t  ii.  p.  508. 

"  Weilen  Ihro  Britannieche  Majest-  Ihro  Kayserlichen  Maj.  von  alien 
Reussen  einen  distinguirten  Beweis  Ihrer  Freundschaft  und  Hochach- 
tung  zu  geben  wiinschen,  so  wollen  dieselben  hiermit,  durch  den  gegen- 
wartigen  separirten  Artikel,  Sr.  KayserL  Majest  von  alien  Reussen 
mehrmahls  geaussertem  Verlangen  gemass,  Ihro  und  Ihrer  Nachfolger 
auf  dem  Kayserlichen  Russischen  Thron  Kayserwiirde  erkennen,  und 
denenselben  den  Titel  davon  zugestehen ;  jedoch  mit  dieser  ausdruck- 
lichen  Bedingung,  dass  Ihro  Kayserl.  Majest  aller  Reussen  und  Dero 
Nachfolger  niemahlen,  wegen  dieser  Wiirde  und  dieses  Titels,  einigen 
Vorzug  oder  Vorrang,  auf  welche  Art  es  seyn  mag,  fordern  sollen,  und 
dass  diese  Anerkennung  weder  jetzt  noch  kiinftig  die  geringste  Veran- 
dening  in  dem  Ceremoniel,  das  bisher  in  Ansehung  des  Rangs  unter  den 
Ministris  besagter  Ihrer  Kayserl.  und  Britannischen  Majest  oder  eonet 
auf  irgend  eine  Art,  sowohl  an  Ihren  eigenen  Hbfen,  als  an  andern,  wo 
Sie,  respective,  Ministros  haben,  beobachtet  worden  ist,  nach  sich  Ziehen 
soil." — Fcedus  inter  Bussiam  et  Magnam  Britanniam,  a.  1742  (Sepmirter 
Artikel);  Wenck.  Cod,  Jitr.  Gent  torn.  i.  pp.  670-1. 
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obtaining  it  as  late  as  1762,  when  she  in  consequence  re- 
fused Peter  III.  the  title  of  Emperor:  it  was  at  last 
obtained  by  her,  but  again  questioned,  at  the  succession  of 
Catherine  II.  a  few  months  afterwards ;  but  the  matter  was 
finally  adjusted  (z). 

XXVI,  The  title  of  Emperor  of  the  French,  adopted  by 
the  First  Napoleon  in  1804,  was  recognised  by  every  State 
in  Europe  except  Great  Britain. 

At  the  dissolution  of  the  German  Empire,  in  1806,  the 
title  of  Emperor  of  Austria  was  universally  recognised. 
One  of  the  consequences  of  the  Confederation  of  the  Rhine 
was  the  assumption  of  new  titles  by  old  Potentates.  The 
ancient  Electors  of  Bavaria,  Saxony,  and  Wirtemberg, 
became  Kings;  the  ancient  Elector  of  Baden,  and  the 
Landgrave  of  Hesse-Darmstadt,  became  Grand  Dukes ;  and 
the  Prince  of  Nassau  a  Duke ;  all  which  titles  were  recog- 
nised by  the  Treaties  of  Paris  (1814)  and  of  Vienna  (1815). 
Among  the  Recognitions  of  new  titles  at  the  Congress  of 
Vienna  were, — the  ancient  Elector  was  recognised  as  King 
of  Hanover  (a),  and  the  Dukes  of  Mecklenburgh,  Weimar, 
and  Oldenburgh  (b)  as  Grand  Dukes;  the  Emperor  of 
Russia  as  King  of  Poland  (c).  Very  recently  the  titles  of 
Napoleon  the  Third,  Emperor  of  the  French,  of  the  King  of 
Greece,  of  the  King  of  Italy,  and  of  the  Emperor  of  Germany 
have  been  recognised. 

On  the  other  hand,  the  five  Great  Powers,  assembled  at 
the  Congress  of  Aix-la-Chapelle  in  1818,  unanimously 
resolved  to  refuse  the  Recognition  of  a  new  title  of  King, 
which  the  Elector  of  Hesse  at  that  time  had  indicated  his 
intention  to  adopt;  grounding  such  refusal,  among  other 
reasons,  upon  the  consideration,  that  the  title  adopted  by  a 


(z)  Martens,  Causes  ctleb.  t  ii.  p.  89 — Cause  deuxieme, 

(a)  Art  ixvi. 

(6)  Art.  xxvii,  xxxiv — xxxvi. 

(c)  Art.  i. 
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ruler  was  not  a  question  of  mere  etiquette,  but  was  a  fact 
connected  with  important  political  relations  (d). 

In  making  this  refusal,  they  were  at  least  supported  by  the 
express  authority  of  Vattel  (e)>  who  observes,  "  Comme  il 
"  serait  ridicule  &  un  petit  prince  de  prendre  le  nom  de  roi 
"  et  de  se  faire  donner  de  la  majeste,  les  nations  6trangeres, 
"  en  se  refusant  &  cette  fantaisie,  ne  feront  rien  que  de 
"  conforme  &  la  raison  et  &  leurs  devoirs." 


(d)  "Protocole  separe\  Stance  du  11  octobre  1818,  entre  les  cinq 
puissances. 

"  La  conference  aiant  6te*  informee  de  l'intention  de  Son  Alt  Roiale, 
£lecteur  de  Hesse,  de  prendre  le  titre  de  Roi,  et  aiant  pris  connaissance 
des  lettres  adressees  par  ce  prince  aux  souverains  pour  obtenir  leur  con- 
sentement  a  cette  d-marche : 

"  Les  Ministres  des  cinq  Cabinets  rgunis  a  Aix-L-Ch.,  prenant  en  consi- 
deration que  le  but  de  leur  reunion  est  celui  de  consolider  l'ordre  actuel 
des  choses,  et  non  pas  de  creer  de  nouvelles  combinaisons,  conside'rant 
de  plus  que  le  titre  porte"  par  un  souverain  n'est  pas  un  objet  de  simple 
Etiquette  mais  un  fait  tenant  a  des  rapports  eesentiels  et  a  d'importantes 
questions  politiques,  sont  d'avis,  qu'en  leur  quality  collective  ils  ne 
sauraient  prononcer  sur  cette  demande;  pris  s6parement  les  Cabinets 
declarent,  qu'attendu  que  la  demande  de  S.  A.  R.  £lecteur  de  Hesse  n'est 
justified  par  aucun  motif  satisfaisant,  il  n'j  a  rien  qui  puisse  les  engager 
a  y  acclder. 

"Les  Cabinets  prennent  en  meme  terns  l'engagement  de  ne  recon- 
naitre  a  l'avenir  aucun  changement  ni  dans  les  titres  des  souverains  ni 
dans  ceux  de  princes  de  leurs  maisons  sans  en  etre  prealablement  convenus 
entre  eux. 

il  Us  maintiennent  ce  qui  a  6t6  status  a  cet  egard  jusqu'ici  par  des 
actes  formels.  Les  cinq  Cabinets  appliquent  explicitement  cette  dernier© 
reserve  au  titre  d'Altesse  Roiale,  qu'ils  n'admettront  desormais  que  pour 
les  chefs  des  maisons  granducales,  l}£lecteur  de  Hesse  y  compris,  etpour 
leurs  heri tiers  prdsomptifs. 

"Sign.    Mettebnich,  Richelieu,  Castlebragh, 

Wellington,  Hardenberg,  Bernstorff,  Nbs- 

seleode,  Capo  d'Istria." 

— TraitS  de  IHplomatie,  t.  i.  p.  857.     Comte  de  Garden;  Meisel,  Cours  de 

Stile  diplomat. :  Dresd.  1824,  t.  ii.  p.  593 ;  referred  to  by  Heffters,  1  B. 

s.  29.  p.  54. 

(c)  L.  ii.  c.  iii.  s.  44 
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CHAPTEK  V. 

RIGHT   TO   EXTERNAL  MARKS   OP   HONOUR  AND  RESPECT. 

XXVII.  There  is  a  natural  Equality  among  States  as 
among  Individuals ;  and  it  is  as  repugnant  to  the  nature  of 
a  State  as  of  a  Person  to  be  in  a  condition  of  servitude  to 
the  will  of  another  (a). 

This  natural  Equality  of  States  is  the  necessary  com- 
panion of  their  Independence — that  primitive  cardinal  right, 
upon  which  the  science  of  International  Law  is  mainly 
built. 

States,  considered  absolutely  and  apart  from  their  con* 
dition  as  a  member  of  the  great  society  of  nations,  are 
entitled  to  the  full  enjoyment  of  a  free  moral  individual 
personality — when  considered  practically  and  with  relation 
to  that  society,  they  are  entitled,  in  their  intercourse  with 
other  States,  to  all  the  rights  incident  to  a  natural  Equal- 
ity(b). 

No  other  State  is  entitled  to  encroach  upon  this  Equality 

(a)  Martens,  t.  i.  s.  125,  c.  ii. 

Vattel,  1.  ii.  c.  iii.,  De  la  Dignite  et  de  VfigaliU  des  Nations,  de  leurs 
Titres  et  autres  Marques  tfHonneur. 
lb.  1.  i.  c.  xxv.  8.  101,  De  la  Qhire  (Tune  Nation, 
Wheatovts  Elem.  i.  c.  iii 

Kliiber,  Ilecht  der  GleicKheit,  Erster  Theil,  Drittes  Capitol. 
Giinther,  i  266. 
Heffters,  as.  84, 103, 31. 
Mackintosh,  Miscellaneous  Works,  vol.  iii.  p.  468. 

(b)  Martens  expresses  the  principle  upon  which  this  right  is  founded 
clearly  and  forcibly : — "  Une  nation,  quelque  puissante  qu'elle  puisse  6tre, 
n'est'pas  en  droit  d'exiger  de  1' autre  des  demonstrations  positives d'honneur, 
moinfl  encore  des  preferences,  quoique  toutes  soient  autorisees  a  considerer 
comme  Usion  des  demonstrations  positives  de  mSpris  etdesactes  contraires 
a  lew  honneur" — Dr.  des  Gens,  s.  125. 


42  INTERNATIONAL   LAW. 

by  arrogating  to  itself  peculiar  privileges  or  prerogatives,  as 
to  the  manner  of  their  mutual  intercourse. 

The  relation  of  natural  Equality  is,  in  its  character,  es- 
sential, and  incapable  of  being  affected  by  any  accidental 
attributes  of  another  State,  such  as  its  greater  extent  of 
territory,  the  larger  number  of  its  inhabitants,  the  superiority 
of  its  resources,  the  form  of  its  constitution,  the  title  of  its 
executive,  or  the  remoter  antiquity  of  its  origin.  All  privi- 
leges claimed  upon  these  or  similar  pretexts,  are,  for  so  much, 
derogations  from  the  natural  Equality  of  other  States. 

It  is  impossible  to  foresee  how  soon  any  departure  from 
this  rule  may  injuriously  affect  the  liberty  and  independence 
of  the  State  which  submits  to  it.  Hence  the  real  value  of 
those  external  marks  of  honour  and  respect,  so  carefully 
embodied  in  the  ceremonies  and  etiquette  of  nations,  but 
which  have  been,  it  must  be  confessed,  often  carried  to  an 
extent  in  which  a  sober  regard  for  the  true  end  was  lost  in 
an  idle  unreflecting  attachment  to  the  means,  or  under 
pretence  of  which  the  unlawful  object  of  fostering  ambition 
has  been  substituted  for  the  lawful  object  of  securing  in- 
dependence. 

Nevertheless,  it  has  been  said  with  equal  truth  and  beauty, 
— "  The  king's  honour  is  that  of  his  people.  Their  real 
"  honour  and  real  interest  are  the  same.  A  clear,  un- 
"  blemished  character  comprehends  not  only  the  integrity 
that  will  not  offer,  but  the  spirit  that  will  not  submit  to, 
an  injury ;  and  whether  it  belongs  to  an  individual,  or  to 
a  community,  it  is  the  foundation  of  peace,  of  indepen- 
dence, and  of  safety.  Private  credit  is  wealth;  public 
"  honour  is  security.  The  feather  that  adorns  the  royal 
bird  supports  his  flight;  strip  him  of  his  plumage,  and 
you  fix  him  to  the  earth"  (c).  "  A  wrong  done"  (said  the 
high  authority  of  Sir  James  Mackintosh)  "  to  the  humblest 
British  subject,  an  insult  offered  to  the  British  flag  flying 
on  the  slightest  skiff,  is,  if  unrepaired,  a  dishonour  to  the 
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(c)  Letters  of  Junius,  xlii. 
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"  British  nation"  (d).  And  in  the  sober  language  of  Vattel: 
"  Puisque  la  gloire  d'une  nation  est  un  bien  tr&s-r6el,  elle 
"  est  en  droit  de  la  d£fendre,  tout  comme  ses  autres  avan- 
"  tages.  Celui  qui  attaque  sa  gloire  lui  fait  injure ;  elle  est 
"  fond6e  &  exiger  de  lui-meme,  par  la  force  des  armes,  une 
juste  reparation.  On  ne  peut  done  condamner  lee  mesures 
que  prennent  quelquefois  les  souverains,  pour  maintenir 
ou  pour  venger  la  dignite  de  leurs  couronnes.  Elles  sont 
egalement  justes  et  n£cessaires.  Lorsqu'elles  ne  pro- 
"  cedent  point  de  pretentions  trop  hautes,  les  attribuer  a  un 
vain  orgueil,  e'est  ignorer  grossidrement  Part  de  r^gner,  et 
m^priser  Pun  des  plus  fermes  appuis  de  la  grandeur  et  de 
"  la  sfiretS  d'un  etat"(e). 

This  end,  therefore,  is  always  to  be  kept  in  view — namely, 
that  the  honour  of  a  nation  is  an  outwork  of  the  citadel  of 
its  independence  (J).  Independently,  however,  of  this  con- 
sideration, every  State,  like  every  individual,  has  a  sub- 
stantive right  to  maintain  and  preserve  its  reputation. 

XXVIII.  Perhaps  this  right  will  obtain  its  best  general 
exposition  from  a  consideration  of  the  acts  which  have  been 
treated  as  an  invasion  of  it — of  wrongs  done  with  respect  to 
it.     They  seem  to  admit  of  the  following  classification: — 

1.  Insults  offered  to  the  Head  or  Executive  Power  of 
a   State,  through   the   official   organs   of    another    State. 

2.  Through  the  acts  of  a  subject  of  another  State. 

XXIX.  Among  the  first  class  are  to  be  reckoned  in- 
jurious and  insulting  proclamations  put  forth  by  the  Govern- 
ment of  a  country,  or  by  its  representative  abroad.  Among 
the  second,  libels  published  by  private  subjects  upon  the 
Executive  Power  of  another  State.  Insults  offered  by 
individual  subjects  of  another  State,  not  recognised  by,  or, 

(d)  Speech  on  the  Recognition  of  the  Spanish  American  States,  vol.  iii. 
p.  468. 

(e)  Vattel,  L  i.  o.  zv.  s.  191. 

(/  )  "  Chaque  6tat  a  droit  au  respect  de  ea  personnalite*  morale  et  juri- 
dique :  il  a  done  un  droit  et  un  honneur.  L'atteinte  portee  a  1'honneur 
entraine  le  droit  d'exiger  satisfaction." — Bluntschli,  s.  83. 
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if  need  be  from  -any  peculiarity  in  the  circumstances,  dis- 
avowed by  the  State  of  which  he  is  a  member,  can,  generally 
speaking,  be  scarcely  held  to  justify  an  International  com- 
plaint; but  in  our  own  country,  and  at  no  very  distant 
period,  as  has  been  already  stated,  the  Crown  has  prosecuted 
subjects  guilty  of  libelling  Sovereigns  with  whom  it  was  in 
amity  (g)\  and  it  is  the  bounden  duty  of  every  State 
to  make  reparation  for  injuries  inflicted  upon  the  am- 
bassador of  any  Foreign  Power  residing  at  its  Court. 

International  Law  forbids  a  libel  upon  a  State,  for  the 
same  reason  that  Municipal  Law  forbids  a  libel  upon  an 
Individual.  The  Individual  is  injured  thereby  in  his  social 
rights,  in  his  relation  to  other  individuals :  the  State,  which 
has  been  recognised  as  a  member  of  the  society  of  societies, 
is  also  injured  thereby  in  its  relation  to  other  societies. 

But  in  the  latter,  as  well  as  the  former  case,  this  right  is 
not  invaded  by  a  free  discussion  of,  and  criticism  upon,  the 
external  acts  of  the  State  or  the  Individual.  A  State  has 
no  cause  of  complaint  if  she  has  the  same  protection  as  an 
Individual.  The  Courts  of  Justice  are  open  in  both  cases 
for  the  vindication  of  the  offended  party,  and  the  reparation 
of  the  injury,  but  in  neither  case  can  the  acts  of  the  wrong- 
doer be  exempted  from  the  free  censure  of  an  independent 
judgment,  and  it  is  nobly  said  by  Heffters,  "  When  shall 
"  Falsehood  cease,  if  it  be  allowed  to  usurp  the  place  of 
"  Truth  among  those  who  carry  on  the  History  of  the 
«  world ?"(/*) 

Here,  as  in  other  instances,  the  doctrine  of  the  Soman 
Law  (i)  is  perfectly  applicable  to  States :  "  Eum,  qui 
"  nocentem  infamavit,  non  esse  bonum  et  aequum  ob  earn 
"  rem  condemnari ;  peccata  enim  nocentium  nota  esse  et 
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(g)  Vide  ante,  voL  L  p.  447. — Prosecutions  for  libelling  the  Emperors 
of  Russia  and  France. 

(h)  Heffters,  88.  31,  111. ;  and  see  authorities  cited  at  the  beginning  of 
this  Chapter. 

(*")  Inst,  iv.  4.  Cod,  ix.  35.  Dig,  xlvii.  10.  Be  tnjuriis  et  famosis 
i  libellis. 
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oportere   et  expedire"  (A);  and  again,  "  si  non  convicii 
consilio  te  aliquid  injuriosum  dixisse  probare  potes,  fides 
veri  a  caluinnia  te  defendit"  (/). 
XXX.  A  State  may  confer  on  its  Governors  any  title  of 
dignity  it  pleases  (wi),  and  when  this  title  has  been  used  and 
recognised,  it  will  not  allow  another  State  to  communicate 
with  it  by  any  other  mode  of  address  (n).     The  general  re- 
marks of  Vattel  on  this  point,  and  the  particular  instance  of 
Prussia  by  which  he  supports  them,  are  well  deserving  of  at- 
tention : — "  Les  titres,  les  honneurs  ne  decident  de  rien,  il 
est  vrai ;  vains  noms,  vaines  c£r£monies,  quand  ils  sont 
mal  places ;  mais  qui  ne  sait  combien  ils  influent  dans  les 
pens6es  des  hommes  ?     C'est  done  ici  une  affaire  plus  s£- 
rieuse  qu'elle  ne  le  paraitau  premier  coup  d'oeil.     La 
nation  doit  prendre  garde  de  ne  point  s'abaisser  elle-meme 
devant  les  autres  peuples,  de   ne  point  avilir  son  con- 
ducteur  par  un  titre  trop  bas :  elle  doit  se  garder  plus  en- 
core de  lui  enfler  le  coeur  par  un  vain  nom,  par  des  hon- 
neurs d£mesur£s,  de  lui  faire  naitre  la  pens£e  de  s'arroger 
sur  elle  un  pouvoir  qui  y  reponde  ;  ou  d'acqu&rir,  par  d'in- 
justes  conquetes,  une  puissance  proportionn^e.    D'un  autre 
cot£,  un  titre  releve  peut  engager  le  conducteur  &  soutenir 
avec  plus  de  fermete*  la  dignite  de  la  nation.   Les  conjonc- 
tures  determinent  la  prudence,  et  elle  garde  en  toutes  choses 
une  juste  mesure.     La  royaute,  dit  un  auteur  respectable, 
"  et  qui  peut  en  6tre  cru  sur  la  matidre,  la  royaute  tira  la 
"  maison  de  Brandebourg  de  cejoug  de  servitude  oil  la  maison 
"  HAutriche  tenait  alors  tous  les  princes  d?Allemagne.    Cetait 
"  une  amorce  que  Frederic  1"  jetait  a  toute  sa  posterite,  etpar 
"  laquelle  ilsemblait  lui  dire ,  'Je  vous  ai  acquis  un  titre ,  rendez- 
"  vous-en  digne;faijete  les  fondements  de  votre  grandeur,  c'est 
a  vous  dfachever  Vouvrage ' "  (0). 
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(*)  Dig.  xlvii  10. 18. 

(0  Cod.  ix.  35.  5. 

(m)  Vattel,  L  i.  c.  iii.  se.  41,  42,  43,  and  note. 

(»)  Martens,  Droit  des  Getts,  s.  125. 

(o)   Vattel,  1.  ii.  c.  iii.  s.  41. 
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XXXI.  This  matter  has  already  undergone  some  discus- 
sion in  the  preceding  Chapter. 

Any  injury  done  or  insult  offered  to  the  outward  insignia 
of  a  State's  personality  are  violations  of  the  Right  of  which 
we  are  treating  (/?) ;  for  instance,  counterfeiting  the  coin, 
debasing  its  value  by  alloy  (q),  usurping  the  heraldic  arms, 
as  Mary  Queen  of  Scots  did  those  of  the  Queen  of  England  ; 
assuming  the  title,  as  the  British  kings,  long  after  all  pre- 
text for  it  had  ceased,  injuriously  continued  to  assume  the 
title  of  King  of  France  (r).  Last,  though  by  no  means 
least,  insults  offered  to  the  flag,  the  emblem  of  the  national 
life,  are  all  invasions  of  the  Bight  to  Honour  and  Respect 
for  which  satisfaction  may  be  demanded  and  reparation  ought 
to  be  made.  The  sensitiveness  of  all  nations  to  any  insult 
offered  to  their  flag  has  always  been  very  tender ;  such  an 
indignity  has  always  called  for  speedy  atonement  and  full 
reparation. 

In  1784,  the  Emperor  of  Austria  attempted,  in  violation 
of  the  existing  law,  to  open  the  navigation  of  the  Scheldt ; 
and  sent  a  brig,  bearing  the  Imperial  Flag,  from  Ostend  to 
Antwerp,  with  orders  to  ascend  that  river.  The  ship  refusing 
to  go  back  to  sea  when  ordered  to  do  so  by  the  commander  of 
a  Dutch  ship  of  war,  was  fired  upon  and  compelled  to  anchor. 
The  Emperor  withdrew  his  ambassador  from  Holland,  "devant 
consider er  Tinsulte  faite  a  son  pavilion  comme  une  declara- 
tion de  guerre"  (s),  and  demanded  "  une  satisfaction  ecla- 
"  tante."  The  Dutch  made  an  ample  apology  for  this 
alleged  insult  (l),  though  it  does  not  seem  that  under  the 
circumstances  any  apology  was  fairly  due. 


(p)  Blnntschli,  s.  82. 

(q)  Vattelf  1.  i.  c.  x.  s.  108.  "Des  principes  que  nous  venons 
d'6tablir.  il  est  aise*  de  conclure,  que  si  une  nation  contrefait  la  monnaie 
d'une  autre,  ou  si  elle  souffre  et  protege  les  faux-monnayeurs  qui  osent 
l'entreprendre,  elle  lui  fait  injure." 

(r)  George  111.  first  discontinued  it. 

(0)  Mai-tens,  Causes  cSUbres,  t.  ii.  p.  242. 

(0  lb.  270,  271. 
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When  in  1849  (m),  Austria  stated  the  grievances  which  had 
induced  her  to  withdraw  her  ambassador  from  Rome,  she 
enumerated  among  them  that  "  the  Austrian  flag  and  the 
"  arms  of  the  empire,  on  the  palace  of  our  ambassador  at 
"  Rome,  were  insulted  and  torn  down;  and  although  the  Holy 
"  Father  himself  condescended  to  express  to  the  ambassador 
his  deep  concern  at  this  gross  violation  of  International 
Rights,  yet  his  government  was  overawed  by  the  licen- 
tiousness of  faction,  and  unable  to  make  reparation  for  the 
injury  which  was  done." 
The  flag  and  the  arms  were,  on  the  restoration  of  the 
Pope,  put  up  again  with  due  honours  on  the  part  of  the 
Roman  authorities. 

XXXII.  €t  Ut  belli  occasio  evitetur  tractandum  quoque, 
"  quando  et  quorum  navibus  preestanda  sit  reverentia  "  (#),  is 
the  language  with  which  the  great  Dutch  jurist  opens  the  once 
much-vexed  subject  of  Maritime  Ceremonials :  his  reason 
for  discussing  a  subject,  upon  which  his  authority  is  per- 
haps the  greatest,  being,  that  war  may  be  prevented,  into  the 
horrors  of  which  his  own  country  had  more  than  once  been 
plunged  by  disputes  upon  this  point  of  International  honour. 
Maritime  ceremonials,  in  time  of  peace,  are  either — 1. 
Recognition  of  Sovereignty ;  or  2.  Marks  of  conventional 
courtesy  or  comity.  These  acts  of  comity,  like  all  others  (as 
has  been  already  observed),  sometimes  assuming,  through  the 
force  of  treaty  or  long  usage,  the  character  of  positive  law. 

They  are  paid  to  ships  of  war ;  to  ports,  fortifications, 
harbours ;  to  Sovereigns,  or  the  Representatives  of  Sove- 
reigns ;  independent  States,  monarchical  or  republican. 
They  consist  in  striking  the  flag  (supparum   et  summi 

(«)  Ann.  Beg.  1849,  p.  296. 

(pi)  Bynkershoek,  De  Dominio  Maris,  cc  ii,  iv.   Quast  Jut.  Publ.  1.  ii. 
c.  xxi.    This  is  the  leading  authority  upon  this  subject. 
Vattel,  L  ii.  c.  iv.  38. 
Mortens,  as.  168,  163. 

KHiber,  ss.  117-122.  ^  f* 

Wkeaton,  Elem.  i.  c.  iii.  7,  p.  155. 


48  INTERNATIONAL   LAW. 

aplustris  submissio — salut  du  pavilion — der  Flaggenstrei- 
chen);  lowering  top-sails  and  striking  flag;  lowering  the 
sails  {yelorum  demissio — salut  des  voiles — das  Segelstreichen, 
die  Lotting);  firing  a  certain  number  (y)  of  guns  {salut  du 
canon — Losung  der  Canoneii). 

XXXIII.  1.  Maritime  ceremonials  can  only  be  claimed  as 
Recognitions  of  Sovereignty  where  the  sea  is  subject  to  the 
sovereign  who  claims  them,  that  is  to  say,  within  cannon- 
shot  of  the  shore,  and  within  those  parts  of  the  sea  already 
treated  of  in  a  former  Chapter  (z). 

To  these  should  be  added,  that  portion  of  the  sea  which  is 
actually  occupied  by  a  fleet ;  that  portion  is,  during  the 
actual  period  of  the  occupation,  under  the  dominion  of  the 
State  represented  by  the  fleet ;  as  the  temporary  occupation 
of  foreign  territory  by  an  army  places  it  for  the  time  under 
the  occupation  of  the  State  which  the  army  represents. 

In  the  twenty -first  chapter  of  his  second  book,  Qucestiones 
Juris  Publici,  Bynkershoek,  referring  to  his  former  work, 
De  Dominio  Maris,  and  the  thesis,  "  nullum  mare  exterum 

nunc  esse  in  cujusquam  Principis  dominio,  cum  nullum  a 

quoquam  Principe  possideatur,"  therein  successfully  main- 
tained, observes,  "  his  omnino  consequens  est,  qui  imperat 
"  mari  proximo  rect£  etiam  imperare,  ut  et  quemadmodum  ibi 
"  salutetur." 

Thus  the  Dutch  States  (a.d.  1690), "  optimojure"  decreed 
that  the  King  of  Denmark's  demand  with  respect  to  the  salu- 
tation of  the  fortress  of  Cronenburg  in  the  Baltic  should  be 
complied  with;  and,"  nee  minus  recte?  in  1671  decreed  that 
their  naval  commanders  should  salute,  when  they  came  with- 

(y)  The  number  is  generally  equal ;  Sweden,  it  is  said,  alone  firing  an 
unequal  number. — Martens,  s.  158.  n.  The  exact  number  has  been  often 
the  subject  of  dispute,  and  has  generally  been  settled  by  the  express 
provisions  of  Treaty  with  the  Barbary  States :  e.  g.}  Spain  and  Tripoli 
(1784),  Great  Britain  and  Tripoli  (1694  and  1746),  United  States  of 
North  America  and  Tripoli  (1805),  Great  Britain  and  Tunis  (1746-1751), 
Holland  and  Tripoli  (1728),  France  and  Tripoli  (1793),  France  and 
Morocco  (1707). 

(a)   Vide  ante,  toI.  i.  pt  3.  cc.  4,  6,  7,  8. 
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in  cannon-shot  of  a  State,  according  to  the  manner  prescribed 
by  that  State,  whether  their  salute  was  or  was  not  returned  ; 
"  quemque  enim  esse  dominum  in  suo  imperio  et  quemquam 
"  advenam  ibi  subditum"(a). 

The  order  of  Philip  II.  (a.d.  1563),  that  the  flag  bearing 
the  Imperial  arms  should  not  be  lowered  in  any  foreign  port, 
and  the  act  of  the  French  ship  which  passed  the  Genoese 
citadel  in  1691  without  saluting,  were  both,  according  to 
Bynkershoek,  violations  of  International  Law. 

XXXIV.  2.  Maritime  ceremonials  in  the  open  sea,  or 
in  any  other  places  than  those  subject  to  the  dominion  of  a 
State,  must  depend  upon  Comity 9  or  mutual  agreement. 
Zouch  (6),  with  that  correct  opinion  upon  the  principles  of 
International  Law  which  distinguished  him,  applauds  the 
decision  of  the  superior  French  Court  which  reversed  the 
sentence  of  an  inferior  Court  for  condemning  a  Hamburg 
vessel  which  had  refused  to  salute  a  French  ship  in  the 
Spanish  seas.  Bynkershoek  of  course  sanctions  this  opinion. 
According  to  usage  (c),  however,  merchant  vessels  are 
obliged  to  salute  a  vessel  of  war  generally  by  cannon-shot, 
and  also  by  lowering  flag  and  sails  ; — the  salute  by  sails  is 

(a)  S.  23,  t.  i     Legum  Nauticarum,  cited  by  Bynkershoek,  ib. 

Martens,  L  iv.  c.  iv.  s.  159,  note  b.  "  Les  instructions  dee  puis- 
sances pour  leurs  armees  navales  jettent  le  plus  grand  jour  sur  leurs 
pretentions  a  l'egard  de  ce  ceremonial.  Sur  l'Espagne,  voyez  les  ordon- 
nances  de  Philippe  IV  de  1563,  dans  Abreu  y  Bertodano,  Collection ;  de 
Philippe  IV  de  1664,  ibid.  p.  vii.  p.  642  j  de  Carl.  II  de  1671,  ibid.  p.  i. 
p.  549;  sur  l'Angleterre,  Laws  of  the  Admiralty,  t.  ii  p.  303;  sur  la 
Prance,  ordonnance  de  Louis  XIV  pour  les  armees  navales,  1689,  liv.  iii. 
tit  i. ;  ordonnance  de  1766 ;  lettre  circulaire  du  ministre  de  la  Marine 
aux  preTets  maritimes  sur  le  salut  dti  canon,  du  9  frimaire,  an  X,  Ihifriche- 
Ftmtaine,  t  ii  p.  1034 ;  sur  le  Danemarck,  ordonnance  de  1748,  dans  le 
Merc.  hist,  et  poL  1748,  p.  ii  p.  171 ;  sur  les  Provinces-Unies  des  Pays- 
Bas,  ordonnances  de  1671,  de  1750,  Becueil  de  Van  Piacaaten,  t  vi. 
p.  367." 

(i)  De  Jure  FeciaU,  pt  2.  s.  8,  14,  p.  132  (ed.  Oxon.  1650).    "  Utrum 
q*od  nauta  Prweipis  aUerius  navi  beUicce  vela  non  tubmittent,  navis  pro- 
pradd  capipossit  t n 

(c)  KUiber,  s.  122. 

Martens^  s.  159. 

VOL.  II.  £ 
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the  most  usual  (rf).  Ships  of  war  of  equal  rank  are  not 
constrained  by  custom  to  salute  at  all :  those  of  inferior 
ought  to  salute  those  of  superior  rank.  A  single  ship  of  war 
salutes  a  fleet  or  squadron;  and  an  auxiliary  squadron 
salutes  the  principal  fleet. 

XXXV.  By  an  Ordonnance  of  the  King  of  the  French, 
1831  (1st  July),  the  following  rules  of  Maritime  Salute  are 
prescribed  for  French  ships  of  war: — 

Art.  II.  Toutes  les  fois  qu'un  b&timent  fran<jais  sera 
salu6  par  un  h&timent  de  guerre  Stranger,  le  salut  sera 
rendu  coup  pour  coup  audit  batiment  etranger,  quels  que 
soient  les  grades  des  officiers  commandants,  et  soit  qu'il 
ait  6t&  trait£  ou  non  de  salut,  pourvu  toutefois  que  ce 
salut  n'exc&de  pas  21  coups  de  canon. 

Art.  III.  Les  commandants  des  b&timents  de  guerre 
fran9ais  arrivant  sur  une  rade  6trang£re,  se  conformeront, 
quant  aux  visites,  aux  usages  g€n6ralement  re9us  dans  le 
pays  ou  ils  se  trouveront "  (e). 

XXXVI.  The  following  orders  are  issued  by  the  British 
Crown  to  her  ships  of  war,  with  respect  to  saluting  the  flags 
of  other  Powers  at  sea. 

"  All  salutes  from  ships  of  war  of  other  nations,  either  to 
Her  Majesty's  forts  or  ships,  are  to  be  returned  gun  for 
gun. 

A  British  ship  or  vessel  of  war  meeting  at  sea  a  foreign 
ship  of  war  bearing  the  flag  of  a  flag-officer,  or  the  broad 
pendant  of  a  commodore  commanding  a  station  or  squadron, 
and  superior  in  rank  to  the  officer  of  the  British  ship  or 
"  vessel,  shall  salute  such  foreign  flag-officer  or  commodore 
€t  with  the  number  of  guns  to  which  a  British  officer  of  cor- 
responding rank  is  entitled,  upon  being  assured  of  receiv- 
ing in  return  gun  for  gun :  and  in  the  event  of  the  British 
ship  meeting  with  such  foreign  flag-officer  or  commodore  in 
a  foreign  port,  similar  complimentary  salutes  with   such 
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(J)  De  M.  et  De  C.    Index  explicatif,  Salut  de  Mer. 
(e)  De  M.  et  De  C.  t  iv.  p.  822. 
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foreign  flag-ship  should  be  observed,  if  the  regulations  of 
«  the  place  shall  admit  thereof"  (/). 

XXXVII.  The  regulations  with  respect  to  salutes  from 
British  ships  to  British  men-of-war,  are  not  strictly  of  an 
International  character;  but  these  regulations,  and  those 
relating  to  Colours,  may  perhaps  be  usefully  mentioned  in 
this  place  (y).  By  the  laws  of  the  sea,  the  ancient  constitu- 
tion of  the  Admiralty,  and  the  usage  of  the  realm,  it  is  an 
offence  against  the  King's  prerogative  to  usurp  or  wear  on 
board  any  private  ship  the  flags,  ensigns,  jacks,  or  pendants 
worn  by  the  ships  of  the  Royal  Navy  (A). 

In  consequence  of  the  Union  with  Ireland,  which  com- 
menced on  the  1st  of  January,  1801,  King  George  III. 
issued  a  proclamation  of  that  date,  appointing  a  certain 
ensign,  drawn  in  the  margin,  to  be  carried  by  all  merchant- 
men of  the  United  Kingdom,  and  prohibiting  the  use  of  any 
other  ensign  in  such  ships ;  and  also  prohibiting  them  from 
wearing  the  Union  Jack,  or  any  pendants  or  colours  usually 
worn  by  the  King's  ships,  without  a  special  warrant  from 
the  Crown  or  the  Admiralty.  Under  this  proclamation, 
the  hoisting  or  wearing  of  such  colours  is  a  contempt  of  the 
Crown,  and  punishable  as  such  by  the  Court  of  Admiralty  (i). 

In  1833,  William  Benson,  master  of  the  merchant  steam- 
ship Lord  of  the  Isles,  was  found  guilty  of  contempt  in 
wearing  illegal  colours ;  he  having  in  or  near  the  river  Douro 
hoisted  at  the  main  peak  a  red  pendant,  which  Captain  Bel- 
cher of  His  Majesty's  ship  jEtna,  came  on  board  and  seized. 
For  this  offence  of  wearing  colours  used  by  His  Majesty's 
ships,  the  penalty  of  50/.  was  inflicted,  the  Court  having  no 
power  to  mitigate  the  fine  (A). 


(/)  Extract  from  Regulations  relating  to  Salutes. 

(g)  The  following  remarks  are  extracted  from  The  Law  relating  to 
Officers  of  the  Navy  (by  Prendergast),  part  ii.  p.  449. 

{h)  Life  of  Sir  LeoHne  Jenkins,  i.  97. 

(i)  The  Minerva,  3  Robinson's  Adm.  Rep,  p.  34. 

(k)  The  King,  in  his  Office  of  Admiralty ',  v.  Miller,  1  Haggard's  Adm. 
Rep.  p.  197. 
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A  penalty  not  exceeding  5007.  is  now  annexed  to  this 
offence.  The  statute  17  and  18  Vict  c.  104,  The  Merchant 
Shipping  Act  1854,  s.  105,  enacts: 

If  any  colours  usually  worn  by  Her  Majesty's  ships,  or 
any  colours  resembling  those  of  Her  Majesty,  or  any  dis- 
tinctive National  colours,  except  the  Red  Ensign  usually 
worn  by  merchant  ships,  or  except  the  Union  Jack  with 
€€  a  White  Border,  or  if  the  pendant  usually  carried  by  Her 
Majesty's  ships,  or  any  pendant  in  any  wise  resembling 
such  pendant,  are,  or  is  hoisted  on  board  any  ship  or  boat 
belonging  to  any  subject  of  Her  Majesty,  without  warrant 
for  so  doing  from  Her  Majesty  or  from  the  Admiralty, 
the  master  of  such  ship  or  boat,  or  the  owner  thereof,  if  on 
"  board  the  same,  and  every  other  person  hoisting  or  joining 
or  assisting  in  hoisting  the  same,  shall  for  every  such  offence 
incur  a  penalty  not  exceeding  Five  Hundred  Pounds ;  and 
"  it  shall  be  lawful  for  any  officer  on  full  pay  in  the  military 
or  naval  service  of  Her  Majesty,  or  any  British  officer  of 
"  the  Customs,  or  any  British  Consular  officer,  to  board  any 
u  such  ship  or  boat,  and  to  take  away  any  such  jack,  colours, 
"  or  pendant ;  and  such  jack,  colours,  or  pendant  shall  be 
"  forfeited  to  Her  Majesty." 


The  King  v.  Benson,  3  ib.  96. 

The  last  cases  have  been  The  Queen,  in  her  Office  of  Admiralty,  v.  James 
N.  Forbes,  master  of  merchant  vessel  Lightning  y  for  wearing  illegal  colours 
(7th  March,  1865) ;  and  The  Queen,  v.  Ewen,  2  Jur.  N.S.  454.  It 
usually  happens  that  the  offending  party,  on  being  served  with  the 
warrant  of  arrest,  memorialises  the  Board  of  Admiralty,  expressing  con- 
trition for  the  offence,  and  that  on  payment  of  the  costs  incurred,  the 
fine  is  remitted.  Ireland,  as  to  all  matters  of  Instance  jurisdiction,  is 
governed  by  its  own  Court  of  Admiralty ;  but  neither  Ireland  nor  Scotland 
have  any  Admiralty  Prize  jurisdiction.  As  to  former  provisions  on  this 
subject,  see — 

3  Geo.  IV.  c  110.  s.  2  (smuggling,  BOOL). 
6  Ib.  c.  108.  s.  15  (smuggling,  50/.). 

8^-4  Will  IV.  c.  50.  c.  63.  s.  9  (smuggling.  60*). 

4  lb.  c  13.  8. 11  (smuggling,  not  above  500/.). 

8^-9  Vict,  c  87.  s.  10,  repealed  by  17  $  18  Vict.  c.  120. 
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And  according  to  the  instructions  issued  by  the  authority 
of  the  Queen's  Government  (/), 

"  If  the  Consul  is  informed  that  any  British  vessel  hoists 
"  improper  colours,  he  will  send  or  go  on  board,  and  will  seize 
"  the  colours  so  hoisted,  and  will  for  that  purpose  order 
"  the  Master  to  haul  them  down  and  deliver  them  up  to 
«  him." 

It  is  also  a  contempt  of  the  Crown,  if  a  British  merchant- 
vessel  pass  a  ship  of  the  Royal  Navy  without  striking  top- 
sail :  and  the  Court  of  Admiralty,  on  complaint  of  the 
offence,  will  arrest  the  master  of  the  merchantman  to  answer 
for  the  contempt  An  instance  of  this  nature  occurred  on 
the  4th  of  November,  1829,  when  the  Court  of  Admiralty 
issued  a  warrant  of  arrest  against  the  master  of  the  schooner 
Native  for  contempt  in  passing  His  Majesty's  ship  Semiramis, 
in  Cork  harbour,  without  striking  or  lowering  her  royal, 
being  the  uppermost  sail  she  was  then  carrying  "  (to). 

XXXVIII.  3.  Maritime  ceremonials  in  particular  seas, 
as  distinguished  from  the  open  sea,  and  from  the  sea  within 
cannon-shot  distance  from  the  shore,  remain  to  be  con- 
sidered; such  were,  in  former  days,  the  claims  of  maritime 
honours  of  Venice  in  the  Adriatic,  of  Genoa  in  the  Ligurian, 
of  France  in  another  portion  of  the  Mediterranean,  and  such 
are,  at  this  day,  the  claims  of  Denmark  with  respect  to  ships 
entering  the  Baltic,  and  of  Great  Britain  with  respect  to 
ships  in  the  narrow  seas  which  surround  her  coast. 

Bynkershoek  (n),  it  has  been  already  observed,  denies 
their  claims.  He  does  not  object  to  their  being  conceded  as 
matters  of  Comity  (comiter  observari) ;  but  he  denies  that 
they  can  be  demanded  of  right  (Juris). 

The  claims  of  Denmark  have  been  the  subject  of  various 
treaties,  the  last  of  which  was  made  on  the  15th  of  January, 


(I)  Proposed  by  the  Board  of  Trade,  approved  by  Secretary  of  State  for 
Foreign  Affairs,  1856. 
(m)  The  King  v.  Benson,  3  Haggartfs  Adm.  Hep.  97,  note. 
(*)  Qu&st.  Jur.  Publ.  1.  ii  c.  xxi. 
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1829,  with  Russia.  The  last  article  of  this  Treaty  refers  to 
a  protocol  signed  at  Aix-la-Chapelle  on  the  21st  November, 
1818,  which  recommended  a  general  convention  u|>on  the 
subject  of  maritime  ceremonials  between  all  the  maritime 
Powers.  This  has  never  been  executed;  but  the  Treaty 
between  Denmark  and  Russia  provides  that  the  salute  of 
vessels  of  war, "  d€nu£  d'utilit^  rfielle  est  g^neralement  tomb£ 
"  en  d£su£tude  parmi  les  nations  europ£ennes,"  shall  undergo 
such  modifications  as  to  take  away  most  of  the  previously  ex- 
isting formalities  between  these  two  Powers  on  this  subject. 

The  Treaties  between  Great  Britain  and  Holland  upon 
the  subject  of  the  particular  claims  of  the  former  to  mari- 
time honours  in  the  narrow  seas,  are  those  of  1662, 1674  (o), 
1784  (p). 

XXXIX.  In  the  above  enumeration  are  omitted  that 
class  of  injuries  which  relate  to  the  refusal  of  that  Precedence 
which  custom  has  established  among  the  representatives  of 
nations ;  the  consideration  of  this  class  of  injuries  seems  to 
belong  more  properly  to  the  Chapter  on  Ambassadors  (y) ; 
as  it  rarely  happens  that  the  Governors  of  a  State  meet 
together  in  person,  as  well  as  by  representatives.  Such 
Congresses,  however,  have  taken  place.  Not  to  go  further 
back  than  1814,  there  have  been  no  less  than  five  Con- 
gresses since  that  time,  at  which  European  Potentates  have 
met  together  in  person. 

1.  The  Congress  of  Vienna,  closed  in  the  month  of  June, 
1815. 


(o)  See  Sir  L.  Jenkins's  Letters,  vol.  ii.  pp.  C99, 700,  702, 708,  &c  (some 
before,  some  after  a.d.  1674),  relating  to  striking  the  flag. 

Vide  ante,  vol.  i.  p.  220. 

(p)  By  the  second  article  of  the  Treaty  of  1784,  it  is  provided,  "A 
l'egard  des  hommes  du  pavilion  et  du  salut  en  mer  par  les  vaisseaux  de 
la  Republique  vis-a-vis  de  ceux  de  S.  M.  Britannique,  il  en  sera  use" 
respectivement  de  la  meme  maniere  qui  a  e*t6  pratique^  avant  le  com- 
mencement de  la  guerre  qui  vientde  tinir." 

De  M.  et  de  C.  L  323. 

(g)    Vide  post. 
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2.  The  Congress  of  Aix-la-Chapelle,  in  1818. 

3.  The  Congress  of  Troppau,  in  1820. 

4.  The  Congress  of  Laibach,  in  1821. 

The  motives  assigned  for  these  two  last  were  the  alleged 
revolutionary  movements  in  Naples  and  Piedmont,  rendering 
the  state  of  Europe  insecure.  Upon  a  similar  allegation 
with  respect  to  the  disturbed  state  of  Spain,  a  fifth  Congress 
was  held  at  Verona,  in  1820. 

XL.  It  is  of  course  competent  to  States  to  renounce, 
either  tacitly  by  usage  which  they  have  long  acquiesced  in 
and  recognised,  or  openly  by  treaty ,  any  portion  of  the  Rights 
incident  to  their  primitive  equality. 

As  in  all  conferences  some  persons  must  precede  others,  a 
sense  of  necessity  and  a  regard  for  order,  and  perhaps  also  a 
voluntary  homage  to  the  real  position  and  consequence  of 
different  States,  have  introduced,  into  Europe  at  least,  a 
certain  rule  and  custom,  which  it  is  the  interest,  if  not  the 
duty,  of  all  States  to  adhere  to  (r).  At  the  period  when  the 
system  of  ceremonial  honours  and  distinctions  began  to  grow 
up  in  Europe,  the  most  powerful  States  were  governed  by  an 
emperor  (s),  or  by  a  king  upon  whose  head  the  crown  had 
been  placed,  with  all  the  solemnity  and  sanctity  which 
religious  rites  could  impart.     These  circumstances  conspired 

(r)  Martens,  1.  iv.  c.  ii.  s.  25. 

(«)  The  idea  of  the  paramount  superiority  of  the  Emperors  of  Germany 
long  prevailed  in  Europe,  and  is  actually  combated  by  our  great  English 
civilian,  Arthur  Duck,  who  wrote  in  the  seventeenth  century.  It  was 
derived  from  the  notion  of  their  being  successors,  through  Charlemagne, 
of  the  Roman,  as  distinguished  from  the  Greek,  Emperor.  At  the  time 
of  Charlemagne,  Vattel  remarks,  there  was  u  one  idee  recente  de  la 
majeste*  du  veritable  empire  roniain." — L.  ii.  c.  iii.  s.  40.  He  cites  from 
Bodmus,  De  Republicd,  L  i.  c.  ix.  p.  m.  139.  The  observation  of  Bartolus 
was,  that  they  were  heretics  who  denied  that  the  Emperor  was  the 
sovereign  paramount  of  the  world.  Bartolus  died  in  1356.  The  notion  of 
the  real  importance  attached  to  the  title  of  Emperor  caused  many  States, 
in  the  middle  ages,  to  be  careful  in  designating  their  realms  as  an 
"  Empire/'  and  their  crown  as  "  Imperial/'  Great  Britain  has  long  spoken 
of  her  "  Imperial  Crown  "  in  all  her  public  acts. 

Blackstone's  Commentaries,  vol.  i.  p.  242. 

Martens,  s.  127,  note  6. 
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with  the  vast  actual  superiority  of  their  wealth,  influence, 
power,  to  procure  for  emperors  and  kings  those  privileges 
and  prerogatives  over  other  States  which  are  universally 
designated  as  Royal  Honours  (Honores  Regii,  Honneurs 
royauxy  konigliche  Ehreri)  (t). 

Vattel,  though  strongly  indisposed  (u)  to  allow  the  ex- 
istence of  any  prerogative  as  incident  to  a  monarchical  form 
of  government,  nevertheless  observes :  "  Si  les  traites,  ou 

un  usage  constant,  fond£  sur  un  consentement  tacite,  ont 

marqu6  les  rangs,  il  faut  s'y  conformer.     Disputer  &  un 

prince  le  rang  qui  lui  est  acquis  de  cette  maniSre,  c'est 
"  lui  faire  injure,  puisque  c'est  lui  donner  une  marque  de 

m€pris,  ou  violer  des  engagements  qui  lui  assurent  un 

droit "  (*). 

And  in  another  place  (under  the  head  of  "  Des  Igards 

mutuels  que  les  souverains  se  doivent ")  he  says :  "  Lie 
"  plus  grand  monarque  doit  respecter  dans  tout  souverain  le 

caract&re  Eminent  dont  il  est  revetu.  L'indfipendance, 
"  l^galit^  des  Nations,  des  devoirs  r£ciproques  de  l'humanite, 

tout  l'invite  &  marquer  au  conducteur,  meme  d'un  petit 

peuple,  les  £gards  qui  sont  dus  &  la  qualite.  Le  plus 
"  faible  Etat  est  compost  d'hommes,  aussi  bien  que  le  plus 

puissant,  et  nos  devoirs  sont  les  memes  envers  tous  ceuz 

qui  ne  dependent  point  de  nous. 

Mais  ce  prgcepte  de  la  loi  naturelle  ne  s'ltend  point  au- 
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(t)   Vide  pott,  pt  iii  c  i.     Rights  of  Sovereigns. 

(u)  L.  ii.  c.  iii.  s.  38. — "  \a  forme  du  gouvernement  est  naturellement 
etrangere  a  cette  question.  La  dignity  la  majesty,  reside  originairement 
dans  le  corps  de  l'£tat;  celle  du  souverain  lui  vient  decequ'il  represente 
sa  Nation.  L'fitat  aurait-il  plus  ou  moins  de  dignity  selon  qu'il  sera 
gouverne  par  un  seul  ou  par  plusieurs  P  Aujourd'hui  les  rois  e'attribuent 
une  superiority  de  rang  sur  les  republiques;  mais  cette  pretention  n'a 
d'autre  appui  que  la  superiority  de  leurs  forces.  Autrefois  la  republique 
romaine  regardait  tous  les  rois  corame  bien  loin  au-dessous  d'elle. 
Les  monarques  de  1' Europe,  ne  trouvant  en  leur  chemin  que  de  faibles 
republiques,  ont  dedaigne  de  les  admettre  a  l'egalite.  La  republique  de 
Venise  et  celle  des  Provinces-Unies  ont  obtenu  les  honneurs  des  tetea 
couronnees ;  mais  leurs  ambassadeurs  cedent  le  pas  a  ceuz  des  rois." 

(x)  Vattel,  L  iL  c  iii.  s.  40 ;  vide  also  s.  46. 
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deli  de  ce  qui  est  essentiel  aux  £gards  que  les  Nations 
ind£pendantes  se  doivent  les  unes  aux  autres ;  en  un  mot, 
de  ce  qui  marque  que  Ton  reconnait  un  Etat,  ou  son  sou- 
verain,  pour  etre  veritablement  ind£pendant  et  souverain, 
"  digne  par  consequent  de  tout  ce  qui  est  d&  &  cette  quality. 
Du  reste,  un  grand  monarque  6tant,  comme  nous  l'avons 
d€ja  fait  observer,  un  personnage  tr&s-important  dans  la 
society  humaine,  il  est  naturel  qu'on  lui  rende,  en  tout  ce 
qui  n'est  que  pur  ceremonial,  sans  blesser  en  aucune 
mani&re  l^galite  des  droits  des  Nations,  qu'on  lui  rende, 
dis-je,  des  honneurs  auxquels  un  petit  prince  ne  saurait 
pr^tendre,  et  celui-ci  ne  peut  refuser  au  monarque  toutes 
"  les  deferences  qui  n'int£ressent  point  son  independance  et 
€C  sa  souverainete  "  (y). 

XLL  A  State,  once  possessed  of  certain  International 
privileges,  retains  them,  whatever  change  her  internal  con- 
stitution may  have  undergone :  Cromwell  would  not  allow 
the  slightest  mark  of  honour  which  had  been  paid  to  the  re- 
presentatives of  the  Monarchy  to  be  omitted  towards  those 
of  the  Republic  of  England. 

In  the  Treaties  between  the  French  Republic  (z)  and  the 
other  European  Powers,  it  was  expressly  stipulated  that  the 
same  ceremonials  as  to  rank  and  etiquette  which  had  been 
observed  before  the  Revolution  should  be  continued  between 
them;  and  the  same  rule  was  observed  towards  the  later 
Republic  of  France. 

The  Republics  of  Venice  and  the  United  Netherlands 
were  always  admitted  to  Royal  Honours;  though  their 
Ambassadors  yielded  precedence  to  those  of  Crowned 
Heads. 

The  Republic  of  Genoa  and  the  Order  of  Malta  were 
never  indisputably  possessed  of  this  privilege,  though  the 
former  claimed  equality  with  Venice,  and  precedence  over 
Switzerland. 


(y)  Vattely  1.  ii.  c  iii.  8.  47. 

(s)  Treaty y  a.d.  1707.     Catnpo  Farrmo,  art  23. — Martens. 
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In  later  times,  Switzerland  collectively,  not  in  its  indivi- 
dual cantons,  the  United  States  of  North  America,  the 
German  Confederation  {Deutsche  Bund)  (a) ;  and  it  is  pre- 
sumed, the  Empire  of  Brazil,  have  been  considered  entitled 
to  this  privilege. 

The  Sovereign  States  of  Europe  are  (ft)  with  respect  to 
this  matter  of  etiquette,  classified  into — 

1.  Those  who  are  entitled  to  Royal  Honours. 

2.  Those  who  are  not. 

1 .  It  seems  to  be  now  an  established  principle  of  Inter- 
national etiquette,  that  the  Crowned  Heads  of  Europe  are 
entitled  to  an  equal  rank,  one  having  no  precedence  (Proedria, 
Protostasidy  Precedence,  PresSance)  over  the  other. 

XLII.  At  different  periods  of  history,  France,  Spain,  and 
Russia  have  laid  claim  to  precedence  over  other  States ;  but 
the  claim  appears  never  to  have  been  allowed.  At  the 
Peace  of  Passarowitz  (c)  (1718),  and  in  subsequent  Treaties, 
that  of  Belgrade  for  example  in  1 738,  Austria  has  covenanted 
with  the  Ottoman  Porte  for  a  perfect  equality  of  rank.  "  H« 
nugre  seria  ducunt  in  mala."  But  as  various  modes  have 
been  adopted  to  avoid  the  evils  growing  out  of  squabbles  for 
precedence,  sometimes  it  has  been  resolved  that  at  Con- 
gresses and  meetings  each  place  shall  be  considered  as  the 
first ;  at  other  times,  ambassadors  have  signed  their  names 
in  the  order  of  the  alphabet.  But  the  easiest  expedient 
seems  to  be  the  use  of  the  alternate  or  alternative.     By  the 

(a)  Martens,  L  iv.  c  ii.  &  183. — "H  ne  serai  t  pas  extraordinaire  que 
la  Confederation  germanique,  reconnue  pour  etre  puissance  europeenne, 
ne  se  crut  pas  tenue  de  cecler,  dans  dee  occasions,  le  pas  a  une  dee  tetea 
couronnees,  ou  nieme  ne  se  crut  autorisee  a  prltendre  le  pas  sur  ceuz  de 
see  membres  qui  ne  portent  point  de  couronne  dans  une  autre  qualite*  j 
cependant  jusqu'a  present  il  n'y  a  pas  encore  eud'occasion  de  con  tester  sur 
ce  point" 

(b)  KUiber,  ss.  91,92. 

(c)  Gunther,  Band  i.  pp.  220,  233,  244 
Bynkershoek,  Qtuest.  Jur.  Pub,  1.  ii.  c.  ix. 

Spain's  dispute  as  to  the  "  pas  "  with  France  was  settled  by  the  27th 
article  of  the  Bourbon  Family  Compact 
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alternat  {d)9  the  rank  and  place  of  different  States  from  time 
to  time  undergoes  a  change,  which  is  determined  by  a  regular 
order  or  by  lot, — the  same  State  occupying  different  places 
in  the  same  ceremonial. 

XLI1L  In  the  signing  of  Treaties,  the  usage  of  the  al- 
ternat is  generally  adopted,  it  being  contrived  that  each 
State  shall  write  its  signature  in  the  first  place  in  the  copy 
of  the  Treaty  destined  for  it.  This  usage  was  adopted  by 
the  Quadruple  Alliance  at  London  in  1718,  and  at  the 
Peace  of  Aix-la-Chapelle  in  1748. 

At  the  same  time,  even  this  sensible  arrangement  has 
occasionally  been  demurred  to,  protested  against,  or  al- 
together rejected  (e). 

Sometimes,  as  at  Utrecht  in  1713  and  Aix-la-Chapelle  in 
1748,  each  of  the  contracting  parties  has  delivered  to  the 
other  a  copy  of  the  Treaty  signed  by  itself  only  (/). 

Roman  Catholic  Sovereigns  (g)  have  yielded  precedence 
to  the  Pope  as  an  acknowledgment  of  his  character  as  Vicar 
of  Christ  and  Sovereign  Pontiff  of  the  Roman  Catholic 
Church;  with  a  reservation  of  their  own  Right  of  So- 
vereignty. 

The  kingdoms  whose  Churches  are  subject  to  the  Patriarch 
of  the  East,  as  Russia  and  Greece ;  and  Great  Britain,  whose 
Catholic  Church  has  no  longer  any  relations  with  the  Bishop 
of  Rome  as  Patriarch  of  the  West,  accord  no  precedence 
on  such  ground.  Nor  does  Prussia,  nor  the  minor  Pro- 
testant Powers  of  Germany,  nor  the  Ottoman  Empire,  ever 
concede  such  precedence.  But  while  Sovereign  of  the 
Roman  States,  the  Pope  was  entitled  to  the  Royal  Honours 
mentioned   above  (A),  and  probably  will  be  considered  as 

(d)  Kliiber,  s.  104. 

(*)  Schmauss,  i.  1743. 

Guniher,  b.  L  pp.  229,  234,  238,  247,  274.  Portugal  in  1763;  Treaty 
of  Sardinia  in  1748;  Treaty  of  Aix-la-Chapelle;  France;  Hungary; 
Bohemia. 

(/)  Gunther,  i.  275. 

(g)  lb.  221. 

(A)  GikUher,  ib.  s.  94. 
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still  entitled  to  them  by  all  Roman  Catholics,  if  not  also 
by  Catholic  and  Protestant  States.  In  the  new  Statute 
proposed  by  the  Italian  Government  such  Honours  are 
expressly  conceded  to  the  Pope(t). 

Neither  the  European  States,  nor  States  generally,  have 
ever  bound  themselves  by  agreement  or  pact  to  any  fixed  or 
certain  rule  with  respect  to  this  question  of  precedence; 
though  attempts  have  been  made  to  enact  a  binding  regula- 
tion upon  the  subject. 

The  great  ecclesiastical  councils,  at  which  sovereigns  were 
often  present  in  person  or  by  representative,  furnished  a 
ground  for  the  interference  of  the  Pope  in  this  matter  (A). 

In  1504  Julius  II.  promulgated  a  table  of  precedence 
for  the  European  States,  founded  upon  a  variety  of  reasons 
now  generally  acknowledged  to  be  trifling  and  insufficient. 
This  regulation  (/),  it  is  said,  was  never  followed,  not  even 
in  the  Councils  or  in  the  Pope's  chapel,  and,  it  need  scarcely 
be  said,  is  wholly  without  weight  or  influence  upon  Inter- 
national Law.  The  next  attempt  (771)  was  made  by  the 
eight  European  Powers  who  signed  the  Treaty  of  Paris  in 
1814.  They  nominated  a  Commission  for  the  purpose  of 
considering  and  reporting  "  des  principes  i.  6tablir  pour 
"  rcgler  le  rang  entre  les  couronnes,  et  de  tout  ce  qui  en 
"  est  une  consequence."  The  Commission  did  suggest  a  uni- 
form rule  (n),  whereby  all  public  ministers  should  be  divided 
into  three  classes  of — 

1.  Ambassadors  or  Nuncios. 

2.  Envoy 6s* 

3.  Charges  cC  Affaires. 

(%)  "  Art  3.  II  Governo  Italiano  rende  al  Sommo  Pontefice  nel  terri- 
torio  del  Regno  gli  onori  eovrani  e  gli  mantiene  le  pieminenze  d'  onore 
riconoeciutegli  dai  aovrani  cattolici." 

(k)  Giirdher,  t.  L  p.  219. 

(/)  Kliiber,  s.  94. 

Martens,  a.  131. 

(m)  KMber,  a.  94,  n.  c 

Martens,  a.  131,  n.  6. 

(«)  De  Af.  et  De  C.  t  iii.  p.  190,  1. 
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But  great  differences  and  doubts  arose  respecting  this 
classification  at  the  time,  principally  with  respect  to  the 
rank  which  should  be  assigned  to  the  Great  Republics.  And 
at  the  Congress  of  Aix-la-Chapelle,  21st  November,  1818, 
at  which  Austria,  Russia,  France,  Spain,  and  Great  Britain 
were  represented,  a  certain  rule  of  precedence  was  agreed 
to  by  a  protocol  (o). 

Though  the  regulation  of  etiquette  was  thus  confined  to 
the  representatives  of  the  five  crowned  heads,  it  appears  to 
have  been  generally  adopted  as  a  rule  of  positive  Inter- 
national Law(/>).  Regulations,  adjusting  the  ceremonials 
for  the  reception  of  foreign  ministers,"  were  instituted  by  the 
United  States  of  North  America  on  the  commencement  of 
their  career  as  an  independent  State  in  1783  (q).  These 
will  be  mentioned  hereafter  when  the  subject  of  embassies 
is  considered. 

XLIII.  A.  The  Right  we  are  treating  of,  flowing  as  it 
does  from  the  essential  equality  of  nations,  extends  to  the 
subject  of  the  language  to  be  employed  in  International 
communications  (r).  No  nation  has  a  right  to  insist  that  a 
particular  language,  whether  it  be  its  own  or  that  of  another 
country,  shall  be  exclusively  employed  in  all  communications 
with  it. 

Until  the  middle  of  the  eighteenth  century  the  Latin 
language — the  medium  through  which  Christianity  and  Civi- 
lisation have  been  conveyed  to  the  West — continued  to  be 
employed  as  the  channel  of  formal  diplomatic  intercourse  (#)• 

(o)  Acte  final  du  Congrhs  de  Vienne,  art  118,  etson  Annexe. 

Kliiber's  Aden  dee  Wiener  Congress,  Band  viii  3-98,  102,  n.  108,  f.  ; 
Band  vi.  8.  93,  n.  204,  f. 

Martens,  Man.  Dipl.  c  iv.  8.  38. 

(p)  WheatwCs  Elem.  vol.  L  p.  262. 

(?)  De  M.  et  De  C.  t  i.  p.  264. 

(r)  KKiber,  88. 113-114. 

Wheatoris  Elem.  pp.  107, 108. 

"  Language,  tbe  leading  principle  which  unites  or  separates  the  tribes 
of  mankind." — Gibbon,  vol.  viii.  a  xlvii.  p.  338. 

0)  DuckfDeauthoritate  et  usu  Juris  Qiwtis,  p.  150,  &c. 

J.  L.  E.  ftttman,  De  usu  UngU&  latince  in  vitd  civili  causisque  maxims 
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In  this  universal  tongue,  which  has  many  recommendations 
as  the  bond  of  a  common  civilisation,  are  written,  among 
others,  the  Treaties  of  Nim£guen ;  of  Ryswick ;  of  Utrecht, 
1713;  of  Baden,  1714;  of  the  Quadruple  Alliance  of  1718; 
of  Vienna,  1725  and  1738  (t). 

The  Pope  continues  to  use  the  Latin  language  in  his 
International  acts. 

The  aggrandisement  of  the  Spanish  monarchy  towards 
the  end  of  the  fifteenth  century  appears  to  have  introduced 
for  a  short  time  the  use  of  the  Castilian  tongue  as  a  pretty 
general  instrument  of  International  intercourse.  Since  the 
reign  of  Louis  XIV.  the  French  language  has  been  generally 
used  as  the  diplomatic  language  of  Europe,  but  under  a  pro- 
test preserving  the  dignity  of  other  nations  («).  So  late  as 
the  year  1790,  the  Emperor  of  Austria,  Leopold  II.,  in  his 
correspondence  with  Louis  XVI.  respecting  the  invasion  of 
the  right  of  the  German  princes  in  Alsatia,  and  the  infringe- 
ment thereby  of  the  Treaty  of  Westphalia,  complained  that 
the  correspondence  of  the  French  king  was  in  the  French 
language,  contrary  to  the  former  usage,  which  required  com- 
munications between  Austria  and  France  to  be  made  in  the 
Latin  language ;  the  letter  of  the  Emperor  was  written  in 
that  language  (x). 

By  the  120th  article  of  the  final  act  of  the  Congress  of 
Vienna  of  1815  (y)  it  is  stipulated — "La  langue  fran9aise 
"  ayant  6t6  exclusivement  employee  dans  toutes  les  copies 


publicity  cited  by  KUiber,  n.  a.  114.    See  note  below,  as  to  Quadruple 
Alliance. 

(t)  Schrnauss,  Corp.  Jur.  Gent.  p.  1565,  ccliv. 

(u)  Schrnauss,  1734. 

Peace  of  Radstadt  (a.d.  1714),  art  3a 
„     ofAix-la-ChapeUe  (1748),  sep.  art.  2. 

Wench,  C.  Jur.  Gent.  iL  360. 

Alliance  between  France  and  Austria,  sep.  art  2. 

Treaty  between  Poland  and  Prussia,  1773,  art  14. 

(x)  Koch,  c.  xzvi. 

Wheaton's  Hist.  p.  347,  note. 

(%/)  Martens,  Hecueil,  &c,  t  z.  p.  430, 
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du  present  Traite,  il  est  reconnu  par  lea  Puissances  qui 
out  concouru  a  cet  acte,  que  Femploi  de  cette  langue  ne 
tirera  point  &  consequence  pour  l'avenir;  de  sorte  que 
chaque  Puissance  se  reserve  d'adopter  dans  les  negociations 
et  conventions  futures  la  langue  dont  elle  s'est  servie 
jusqu'ici  dans  ses  relations  diplomatiques,  sans  que  le 
"  Traits  actuel  puisse  etre  cit6  comme  exemple  contraire 
"  aux  usages  etablis." 

In  later  times,  however,  and  more  especially  since  Mr. 
Canning's  brilliant  administration  of  the  foreign  affairs  of 
Great  Britain,  States  have  used  their  national  language  in 
their  instruments  of  diplomatic  intercourse,  accompanying 
them,  if  necessary,  with  a  translation  in  the  language  of  the 
State  with  which  they  are  in  correspondence. 

It  appears  to  have  been  a  maxim  of  the  Ottoman  Porte  to 
regard  no  Treaty  as  of  perfect  obligation  unless  couched  in  its 
own  language.  The  European  States  have  avoided  what 
might  be  thought  a  derogatory  concession  to  this  whim,  by 
taking  care  that  the  Treaties  with  this  Power  should  be 
written  in  divers  languages. 
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CHAPTER  VI. 

TREATIES  (a). 

XLIV.  The  International  obligations  arising  out  of  Na- 
tural or  Customary  Law  may  receive  additions  or  restraints 
from  specific  Conventions  or  Treaties  (£). 

It  has  been  already  observed,  that  the  consent  of  Nations 
is  in  some  degree  evidenced  by  the  contents  of  Treaties,  and 
that  they  constitute  an  important  part  of  International 
Law  (c). 

(a)  Grotvus,  1.  ii.  a  xi.  de  promissis ;  a  zii.  de  coDtractibus ;  c  xiiL 
de  jurejurando ;  c  xiv.  de  eorum  qui  summum  imperium  habent  promissis 
et  contractibus  et  juramentis  j  c  xv.  de  foederibus  et  sponsionibus;  c.  xvi, 
de  interpretatione. 

Vattel,  L  ii.  c.  xii.-xviL 
Martens,  1.  ii.  c  ii.  46. 
Kluber,  s.  141,  u.  8.  w. 

Wheaton,  Elem.  vol.  i.  p.  38,  && 

Heffters,  ss.  144, 175. 

Fenelon,  torn.  xxii.  pp.  298-4.  (ed.  1824). 

(b)  "  At  nobis  accuratiue  instituenda  partitio  est,  ut  primum  dicamus 
foedera  alia  idem  constituere,  quod  juris  ed  tiaturalis,  alia  aliquid  ei  adjicere," 
— Grot.  1.  ii.  c  xv.  s.  5. 

"I  can  scarcely  think  that  Ministers  mean  to  contend  that  cession 
by  Treaty  does  not  give  a  right  to  possession.  Where  are  we  to  look, 
therefore,  to  ascertain  the  right  of  a  country  to  any  place  or  territory, 
but  to  the  last  Treaty  P  To  what  would  the  opposite  doctrine  lead  ? 
France  might  claim  Canada,  ceded  in  1763,  or  we  Tobago,  ceded  in  1783. 
It  might  be  urged  that  they  took  advantage  of  our  dispute  with  our 
own  Colonies,  and  that  the  Treaty  gave  no  right  Canada,  Jamaica,  every- 
thing might  be  questioned.  Where  would  be  the  power  of  Europe  if  them 
doctrines  were  to  be  acted  on  f  Every  country  must  continue  in  a  state  of 
endless  perplexity,  armament ,  and  preparation.  But,  happily  for  mankind, 
a  different  principle  prevails  in  the  Law  of  Nations.  There  the  last  Treaty 
gives  the  right" — Charles  James  Fox,  Speech  on  the  Russian  Armament, 

1792. 

(c)  Vide  ante,  vol.  i.  p.  44 
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Treaties  (traites,  VolkervertrageyTractate)  are  the  written 
portion  of  that  Law  which  binds  together  the  Society  of 
States,  and  they  occupy  a  place  in  that  system,  which,  in 
some  degree,  corresponds  to  the  place  occupied  by  statutes 
in  the  system  of  the  Municipal  and  Public  Law  of  indepen- 
dent States  (rf). 

Moreover,  the  Rij?ht  to  enter  into  lawful  Conventions  or 
Treaties  with  other  States  is  as  unquestionably  inherent  in 
every  independent  State,  as  the  right  to  make  lawful  co- 
venants is  inherent  in  every  individual. 

The  contract  of  the  individual,  therefore,  and  the  statute 
of  the  independent  State,  both  furnish  analogies  for  the  elu- 
cidation of  this  branch  of  our  subject.  It  would  be  foreign 
to  the  object  of  this  work  to  dwell  upon  the  necessity  of  the 
study  of  International  Treaties  to  the  Historian,  and  the 
Statesman ;  but  it  is  proper  to  observe  in  this  place,  first, 
that  existing  Treaties  contain  the  present  Positive  Law  of 
Nations  between  the  contracting  parties;  secondly,  that 
abrogated  Treaties  often  furnish  a  necessary  means  of  con- 
struing those  which  are  in  force  ;  while — if  due  and  judicial 
regard  be  had  to  the  occasion  which  produced  them,  the 
subject-matter  of  their  stipulations,  the  object  for  which,  and 
the  epoch  during  which  they  were  contracted,  and  the  number 
and  character  of  the  nations  which  were  parties  to  them — 
they  are  also  of  value  as  repositories  of  certain  maxims  of 
International  Law,  as  records  of  the  consent  of  nations  to 
certain  principles  as  regulating  International  Intercourse, 
and  of  the  instrumental  forms  by  which  International  con- 
sent is  expressed  and  ratified  (V).  Upon  a  scrupulous  fidelity 
in  the  observation  of  Treaties,  not  merely  in  their  letter  but 
in  their  spirit,  obviously  depends,  under  God,  the  peace  of 
the  world.  Pacta  sunt  servanda  is  the  pervading  maxim  of 
International,  as  it  was  of  Soman  jurisprudence  (J) . 


(d)  Warnkonig,  Rechtophilosophie,  8.  218. 

(e)  Vide  ante,  vol.  i.  pp.  44,  52,  67. 
(/)  Dig.  ii.  14.  1  pr. 
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The  treaty-breaking  State  is  the  great  enemy  of  Nations, 
the  disturber  of  their  peace,  the  destroyer  of  their  happiness, 
the  obstacle  to  their  progress,  the  cause — to  sum  up  all 
charges — of  the  terrible  but  necessary  evil  of  War  (g). 

Fundamentum  justitise  est  fides,  i.e.  dictorum  convento- 

rumque  constantia  et  Veritas  "  (A).  To  this  remark  of  Cicero 

may  be  added  the  maxim  which  Vlpian  puts  in  the  form  of  a 
question :  "  Quid  tarn  congruum  fidei  human©  quam  quae 
"  inter  eos  placuerunt  servare  ?  " 

A  Christian  State,  even  in  a.d.  1871,  might  be  edified  by 
the  preamble  to  the  Treaty  between  Nadir  Shah  the  Emperor 
of  Persia,  and  the  Sultan  Mahmoud,  Emperor  of  the  Turks, 
in  1747.  "  Glory  be  to  God  "  (it  begins),  "  who  among 
"  other  things  has  rooted  out  all  hatred  and  enmity  from  the 
"  bosoms  of  these  nations,  and  has  commanded  them  to  keep 

their  Treaties  inviolable,  as  the  ever-glorious  Book  saith : 

O  ye  who  believe,  keep  your  covenants  "  (t). 

XL  V.  Different  writers  have  adopted  different  arrange- 
ments of  this  part  of  International  Jurisprudence  as  to  the 
merits  of  which  it  might  be  difficult  to  decide.  Perhaps  the 
following  preliminary  considerations  may  contribute  to  a 
clear  conception  of  the  subject 

Treaties  may  be  considered — 

First,  as  to  their  subject,  e.g.  whether  they  relate  to  a 
matter  of  Natural  Right,  which,  like  a  declaratory  enact- 
ment, only  adds  another  sanction  to  existing  Law;  or  whether 
they  contain  some  obligation  as  to  what  was  previously 
optional  or  indifferent,  as  the  abandonment  of  a  right,  the 
concession  of  a  privilege,  or  the  imposition  of  a  servitus  (A). 


(g)  Vattel,  1.  ii.  c.  xv.  passim,  s.  220.  "La  foi  dee  traite*s,  cette 
volonte*  ferme  et  sincere,  cette  Constance  invariable  a  remplir  ces  engage- 
ments, dont  on  fait  la  declaration  dans  un  traits,  est  done  sainte  et  sacrfe 
entre  les  nations,  dont  elle  assure  le  salut  et  le  repos :  et  si  les  peuples 
ne  veulent  pas  se  manquer  a  eux-memes,  l'infamie  doit  €tre  le  partage  de 
quiconque  viole  sa  foi.'' 

Kliiher,  s.  145. 

(A)  Cic.  De  Offic.  i.  7. 

(t)   Wench,  pp.  305-0. 

(*)   Vide  ante,  vol.  i.  pp.  828-832. 
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Secondly,  with  respect  to  their  object,  whether  it  be  of  a 
permanent  or  transitory  character,  whether  it  relate  exclu- 
sively to  the  contracting  parties,  or  have  for  its  object  to 
guarantee  the  safety  of  possessions  of  a  Third  Power.  Treaties 
of  guarantee  deserve  a  special  consideration. 

Thirdly,  with  respect*  to  the  contracting  parties,  e.g.  whe- 
ther they  be  both  Christian,  or  whether  they  be  Christian 
on  the  one  side  and  Heathen  or  Infidel  on  the  other,  or 
whether  they  be  Christian  on  the  one  side  and  on  the  other 
Mahometan,  and  whether  within  or  without  Europe  (/). 

Fourthly,  with  respect  to  the  period  of  time  in  which  they 
were  contracted ;  that  is  to  say — 

1.  Whether  they  were  contracted  before  or  after  the 
Treaty  of  Westphalia,  1648  (m).  This  was  the  first  funda- 
mental pact  of  Europe  which  struck  at  the  root  of  the  foreign 
temporal  authority  of  the  Pope, — the  last  relics  of  which 
disappeared  from  the  code  of  International  Law  when  this 
great  statute  was  engrafted  on  it,  and  introduced,  within 
certain  limitations,  the  principle  of  intervention  on  the  ground 
of  religion.  This  Treaty  recognised  as  its  foundation  that 
the  Balance  of  Power  was  necessary  for  the  safety  of  nations, 
and  though  the  equilibrium  effected  by  it  related  chiefly,  if 
not  exclusively,  to  the  German  nations  of  Europe,  it  gave 
stability  to  many  principles  of  International  Law,  and  a 
consistent  form  to  what  was  at  that  time  a  great  ingredient 
of  the  liberties  of  Europe,  the  confederation  of  the  German 
States ;  and  lastly,  this  Treaty  formed  the  basis  of  many 
succeeding  Conventions,  which,  without  a  reference  to  it, 
would  be  unintelligible  (w). 


(/)  See  Hertslet's  Commercial  Treaties  for  a  variety  of  Treaties  between 
Christian  Powers  and  African  Princes. 

(m)  Koch,  Hist,  des  Tr.,  Introd.,  p.  30. 

(n)  "  Denique  per  hanc  pacem  \  Westphalicam)  suscitatum  est  Jus  illud 
Gentium,  quod  recentiori  eetate  enatum,  hodieque  etiam  bello  ac  pace 
magna  auctoritate  floret,  recte  agentibus  aliorum  atnicitiara  ac  societatem 
conciliat,  legum  viola  tori  bus  communem  gentium  indignationem  ac  beila 
parit" — KImkhamer,  De  bello  propter  succemonem  JRegni  Hispanici  gesto 
Pace  Rheno-  Trajectmd  composito}  1829 :  Amstelodami. 

f  2 
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2.  Whether  before  or  after  the  Treaty  of  Utrecht  (1713), 
which  again  affirmed  the  principle  of  the  Balance  of  Power 
as  a  necessary  safeguard  for  the  liberties  of  nations,  and 
which  laid  down  as  an  inevitable  consequence  the  two 
propositions,  that  the  Crown  of  Spain  should  not  be  worn 
by  the  sovereign  of  another  European  territory,  and  that 
the  Low  Countries  should  not  be  added  to  the  compact  and 
magnificent  domain  of  France. 

3.  Whether  before  or  after  the  period  intervening  between 
the  Treaty  of  Utrecht  (1713)  and  the  breaking  out  of  the 
French  Revolution  (1791),  during  which  Prussia  and  Russia 
had  entered  as  new  elements  into  the  European  system,  and 
a  new  power  in  another  hemisphere,  the  United  States  of 
North  America,  had  taken  its  place  in  the  community  of 
States,  and  not  a  little  affected  their  International  relations 
for  all  time  to  come. 

4.  Whether  it  be  during  the  twenty-five  years'  war  of 
the  French  Revolution,  and  before  the  last  great  adjustment 
of  the  European  system,  the  Treaty  of  Vienna  (1815). 

5.  Whether  it  be  between  that  period  and  the  present 
time — which  embraces  a  long  period  of  International  peace, 
since  1854  unhappily  interrupted  by  wars,  the  end  and  the 
consequences  of  which,  especially  the  last,  no  political 
sagacity  can  clearly  foresee.  During  this  latter  period, 
many  Republics  in  Central  and  Southern  America,  as  well 
as  Belgium  and  Greece  in  Europe,  have  become  members 
of  the  great  community  of  States;  during  this  period 
European  Turkey  has  been  recognised  as  being,  and  has 
claimed  to  be  entitled  to  the  rights,  and  bound  by  the 
obligations  incident  to  members  not  only  of  the  general,  but 
of  the  European  community  of  nations  (o) ;  during  this 
period  the  barrier  which  shut  out  China  and  Japan  from  the 
commerce  of  the  western  hemisphere  has  been  broken 
down  (p) ;  during  this  period  France  has  lost  not  the  least 


(o)   Vide  ante,  vol.  i.  p.  89,  and  Appendix,  p.  613. 
(/>)   Vide  ante,  vol.  i.  pp.  237,  396. 
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valuable  portion  of  her  territory,  and  Prussia  has  been 
permitted  to  assume  dimensions  which  have  altered  the 
balance  of  power  in  Europe. 

XL  VI.  There  are,  moreover,  certain  International  en- 
gagements which  are  not,  strictly  speaking,  Treaties, — 
which  cannot  be  considered  as  pacta  publico,  (y).  Such  are 
contracts  between  the  State  and  private  individuals  of  another 
country,  contracts  relating  to  the  private  affairs  of  the 
Sovereign :  even,  generally  speaking,  marriages  of  the  royal 
family  belong  to  the  jus  privatum  (r),  and  do  not  rise  to  the 
dignity  of  feeder  a  (i). 

XL  VII.  Treaties  are  also  to  be  considered  with  reference 
to  their  occasion  and  object.  They  may,  it  is  obvious,  con- 
template a  perpetual  duration  and  a  permanent  object,  or  be 
contracted  for  a  definite  period  and  a  transitory  purpose 
(accords ,  conventions ,  factions) ;  they  may  have  reference  to 
the  contracting  parties  only,  or  they  may  concern  a  third 
party,  on  whose  behalf,  or  with  respect  to  whom,  other 
parties  are  to  enter  into  obligations.  This  class  of  cases 
belongs  to  the  difficult  category  of  guaranteeshipy  which 
must  receive  hereafter  a  closer  examination  and  fuller  dis- 
cussion. 

XLVIII.  The  first  point  to  be  considered  is,  who  are 
competent  to  contract  a  Treaty  ?  This  competence  is 
possessed  by  all  independent  kingdoms. 

A  protected  State  may,  if  it  has  retained  its  sovereignty, 


(q)  "  Convention um  autem  tree  sunt  species ;  aut  enim  ex  publica  causa 
Bunt,  aut  ex  private,  private  aut  legitinia,  aut  juris  gentium.  Publica 
conventio  est,  quae  fit  per  pacem,  quoties  inter  se  duces  belli  queedam 
paciscuntur." — Dig.  ii.  t  xiv.  5. 

(r)  Grotitts,  ii.  c.  15.  s.  1.  "Publicas  ergo  conventions  eas  intelligit, 
quae  nisi  jure  imperii  in aj oris  aut  minoris  fieri  nequeunt,  qua  nota  differunt 
non  tantum  a  contractibus  privatorum,  sed  et  a  contractibus  regum  circa 
negotia  privata." 

(*)  Vattel,  1.  ii.  c.  xii.  s.  152.  "  Un  traite*,  en  latin  fcedus,  est  un  pacte 
fait  en  vue  du  bien  public  par  des  puissances  superieures,  soit  a  perpe*tuit£, 
soit  pour  un  temps  considerable." 

-K&fer,  s.  141. 
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make  Treaties  and  Alliances,  unless  the  power  has  been  ex- 
pressly renounced,  or  cannot  be  exercised  consistently  with 
the  conditions  of  its  protection  (*).  We  have  seen  that 
States  under  a  Federal  Union  may  or  may  not,  according  to 
the  terms  of  their  confederation,  be  competent  to  enter  into 
Treaties  with  foreign  nations  (w). 

The  question  as  to  the  proper  organ  for  transacting  nego- 
tiations and  concluding  Treaties  between  States,  will  be  con- 
sidered at  length  in  a  subsequent  Chapter  upon  Embassies. 
It  is  sufficient  to  mention  in  this  place  that  the  valid  exe- 
cution of  Treaties  requires  the  agency  of  a  representative  of 
a  State, — they  must  be  contracted  either  immediately  with 
the  Sovereign  Power  of  another  State,  or  with  a  Plenipo- 
tentiary duly  commissioned  as  the  constitutional  forms  of  the 
State  may  prescribe  (ar). 

It  was  once  a  matter  of  serious  doubt  and  discussion 
whether  one  nation  could  enter  into  Treaties  with  another 
which  professed  a  different  religion.  Not  only  the  earlier 
writers  upon  International  Law,  but  Grotius  himself  debates 
this  question  at  considerable  length ;  and  even  the  further 
question,  whether  a  League  and  a  War  of  Christian  nations 
against  the  Infidels  be  not  a  matter  of  Christian  duty  (y). 
There  was  a  period  when  the  state  of  religious  feeling  and 
party  (z),  and  still  more  when  the  actual  and  continued 
enmity  between  the  Christian  and  the  Mahometan,  rendered 
this  discussion  neither  unnecessary  nor  unprofitable  (a). 
The  conclusion  of  Grotius  is  in  favour  of  the  lawfulness  of 
such  Treaties  (b). 

(<)   Vide  ante,  vol,  i.  pp.  97-S9. 
Vattel,  L  ii.  c,  xii.  8.  166. 
Kliiber,  s.  141. 

(«)   Vide  ante,  vol.  i.  pp.  133,  134. 
(x)  Vattel,  1.  ii.  c  xii.  s.  166, 
Kluber,  s.  142. 

(y)  L.  ii.  c.  xv.  8,  9, 10, 11,  12. ;  a  xx.  48. 

(*)  A  great  attempt  was  made  in  Russia  and  Greece  to  rekindle  this 
spirit  during  the  war  in  1854  between  Russia  and  Turkey. 
(a)  The  Le  Louis,  2  Dodson's  Ad.  Rep.,  p.  244. 
(6)  "  De  fo&deribus  frequens  est  qua&stio,  licitene  ineantur  cum  his  qui 
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No  subordinate  corporations  in  a  State  can  be  contract- 
ing parties  to  a  Treaty  with  a  Foreign  State  (e).  A 
Sovereign  may  in  his  private  capacity  enter  into  contracts 
with  Foreign  Powers ;  but  these  are  not  Treaties  properly 
so  called. 

XLIX.  Secondly,  the  free  reciprocal  consent  of  both 
contracting  parties,  which  is  indispensable  to  the  validity  of 
a  contract  between  individuals,  is  equally  requisite  for  a 
Treaty  between  States  (d).  Mere  negotiations,  preparatory 
communications,  are  in  their  nature  not  of  a  binding  charac- 
ter. Consent  must  not  have  been  given  in  error  or  produced 
by  deceit,  either  by  misrepresentation  (suggestio  falsi)  or  by 
concealment  of  important  facts  (suppressio  veri). 

The  analogy,  however,  between  the  Private  Contract  and 
the  Public  Treaty  must  not  be  pushed  beyond  what  the 
reason  of  the  thing  may  warrant.  For  instance,  all  contracts 
which  have  been  the  result  of  force  or  menace  may  be  set 
aside;  but  the  same  observation  cannot,  without  great  limita- 
tions, be  applied  to  Treaties.  All  Treaties  which  terminate 
a  war  frequently  are,  or  may  be,  in  a  great  measure,  the 
effect  of  the  force  exerted  by  the  victor  over  the  vanquished 
— or  may  be  the  result  of  a  menace  of  the  more  powerful  to 
the  weaker  State.  But  Treaties  concluded  in  consequence 
of  these  circumstances  cannot  be  held  null  and  invalid  (0). 
If  there  be  any  analogy  in  this  respect  to  the  Private  Con- 
tract, it  is  rather  to  that  maxim  of  equity,  which  considers  a 
contract  entered  into  to  avoid  or  to  stop  litigation  binding 

a  vera  religione  alieni  sunt:  qu»  res  injure  natures  dubitationem  nan 
h&bet  Nam  id  jus  ita  omnibus  hominibus  commune  est,  ut  Religionis 
diflcrimen  non  admittat." — L.  ii.  c.  xv.  8. 

Vide  ante,  voL  L  pp.  15,  67. 

"Laloinaturelle  seule  realties  traites  des  nations;  la  difierenoe  de 
religion  y  est  absolument  e'trangere." —  Vattel,  L  it  c  xii.  s.  162. 

Vide  ante,  voL  i.  pp.  22,  86,  87. 

(c)  Vide  ante,  vol.  i.  pp.  166, 167. 

(d)  Vattd,  L  ii  c,  xii.  ss.  157-&-9. 
Kliiber,  s.  143. 

(c)  Grotius,  1.  ii.  c.  xyii.  ss.  18, 10. 
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upon  the  party  who  entered  into  it,  though  induced  to  do 
so  by  apprehension  of  the  delay,  expense,  and  uncertain 
event  of  a  law-suit.     War,  it  must  be  remembered,  is  the 
terrible  litigation  of  nations  (/).     Moreover,   all  civilised 
countries  admit  into  their  systems  of  private  jurisprudence 
the   axiom  "  expedit  reipublicae  ut  sit  finis  liitum "  (g)  i 
the   axiom  is   equally  applicable  to  the   great   Republic 
of  Nations ;  and  it  is  manifest  that,  if  the  obligations  of 
Treaties  could  be  avoided  upon  the  plea,  that  one  of  the 
contracting   parties    had    consented    through   motives    of 
fear,  or  under  the   influence   of  superior  force,   the  faith 
of  Treaties — the  great  moral  tie  which  binds  together  the 
different   nations   of  the  globe — would   be   rent  asunder. 
This  observation  of  course  does  not  apply  to  a  case,  which 
now   rarely  happens,  of  personal  fear  or   actual  violence 
operating  upon  the  representative  of  the  State  who  signed 
the  Treaty.    Both  the  rule  and  the  exception,  however,  may 
be  illustrated  by  events  of  recent  history.     The  resignation 
of  his   crown   and   kingdom,  extorted  by  Napoleon   from 
Ferdinand  VII.  at  Bayonne,  whither  he  had  decoyed  that 
monarch  and  his  family,  was  clearly— the  duress  and  con- 
dition of  the  party  abdicating  being  considered — invalid; 
but  the  resignation  of  Napoleon  at  Fontainebleau  was  not 
extorted  by  treachery  or  duress,  but  was  the  consequence  of 
defeat  in  open  legitimate  war  (A). 

Private  contracts  may  be  set  aside  on  the  ground  of  the 
inferences  of  fraud  and  unfair  dealing  arising  from  their 
manifest  injustice  and  want  of  mutual  advantage.  But  no 
inequality  of  advantage,  no  Usian,  can  invalidate  a  Treaty. 
It  is  truly  said  by  Vattel,  "  Si  Ton  pouvait  revenir  d'un 
"  Traits,  parce  qu'on  s'y  trouverait  1&6,  il  n'y  auraitrien  de 
"  stable    dans  lcs   contrats    des  nations "  (i).      No  more 


(f)  Schmakf  Europ.  Voflcerrecht,  54. 

(g)  Vide  ante,  vol.  L  p.  293. 

(A)  Schmak,  pp.  53,  54.    See  also  vol.  i.  p.  173. 
(t)  L.  ii.  c.  xii.  s.  158. 
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dangerous  attempt  has  ever  been  made  than  that  of  Russia 
in  1870,  to  escape  from  the  obligations  of  the  Treaty  of  1856 
on  this  pretext.  It  is  for  the  historian  to  dwell  upon  the 
hardship  inflicted  by  this  Treaty  upon  Russia,  and  upon 
the  time  which  she  chose  for  this  repudiation  of  it,  and  upon 
the  question  of  the  innocence  or  complicity  of  Prussia. 

The  International  writer  may  point  with  at  least  some 
satisfaction  to  the  indignant  refusal  of  all  the  other  Powers 
to  admit  the  plea  of  Russia,  and  to  the  Protocol  which  pre- 
faced the  new  Treaty  of  1871. 

A  Conference  was  holden  in  London  in  the  early  parts  of 
this  year  to  consider  the  Treaty  of  1856. 

Earl  Granville,  President  of  the  Conference,  said  : — 
"  The   Conference  has  been  accepted  by  all  the  co- 
signatory Powers  of  the  Treaty  of  1856,  for  the  purpose  of 
examining  without  any  foregone  conclusion,  and  of  dis- 
cussing with  perfect  freedom  the  proposals  which  Russia 
"  desires  to  make  to  us  with  regard  to  the  revision  which  she 
"  asks  of  the  stipulations  of  the  said  Treaty  relative  to  the 
"  neutralisation  of  the  Black  Sea. 

"  This  unanimity  furnishes  a  striking  proof  that  the 
"  Powers  recognise  that  it  is  an  essential  principle  of  the 
"  law  of  nations  that  none  of  them  can  liberate  itself  from 
"  the  engagements  of  a  Treaty,  nor  modify  the  stipulations 
"  thereof,  unless  with  the  consent  of  the  contracting  parties 
"  by  means  of  an  amicable  understanding. 

"  This  important  principle  appears  to  me  to  meet  with 
"  general  acceptance,  and  I  have  the  honour  to  propose  to 
"  you,  gentlemen,  to  sign  a  Protocol  ad  Aoc." 

The  Protocol  in  question  is  then  submitted  to  the  Con- 
ference and  signed  by  all  the  Plenipotentiaries  (A),  that  is  to 
say,  Prussia  or  North  Germany,  Austria,  Great  Britain, 
Italy,  Russia,  Turkey,  and  by  subsequent  adoption,  France. 
All  subscribed  to   the   maintenance   of  this  primary  and 


(k)  Protocols  of  Conferences  holden  m  London  respecting  the  Treaty  of 
March  30,  1866;  Papers  presented  to  Parliament,  1871. 
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elementary  principle  of  International  Law;  and  in  the 
circumstances  such  subscription  was  most  valuable  to  the 
welfare  of  States  ;  but  alas  !  that  in  the  year  of  our  Lord 
1871  it  should  have  been  requisite !  (/). 

The  consent  must  be  reciprocal;  therefore  the  engage* 
ment  of  one  party  must  be  accepted  by  the  other,  though 
the  particular  epoch  and  the  precise  form,  unless  they  happen 
to  be  matter  of  express  covenant  in  the  Treaty  itself,  are 
unimportant.  N  The  acceptance  of  one  party  may  precede  or 
follow  tile  engagement  of  the  other,  though  in  the  interval  it 
is  competent  to  the  former  to  retract  its  consent. 

L.  The  consent  may  be  signified  in  various  ways  (m). 
Some  jurists  have  asserted  that  the  declaration  of  consent 
must  be  specified  in  writing  (n) ;  but,  though  this  be  the 
usual  and  the  most  convenient  mode,  it  cannot  be  said  to  be 
indispensable  to  the  validity  of  the  Treaty. 

But  the  declaration,  whether  written  or  oral,  must  be 
positive  and  clear.  Mere  suppositions  and  conjectures  raise, 
at  the  utmost,  a  probability,  but  can  constitute  no  certain 
fact  between  nations.  The  consensus  jfictus  of  Civil  Law  is 
unknown  to  International  Jurisprudence. 

But  the  consent  may  be  expressed  in  an  instrument  either 
drawn  up  in  common  by  the  parties  to  it,  or  signed  sepa- 
rately by  them,  by  an  edict,  an  order,  an  ordinance,  or 
letters  patent  addressed,  in  virtue  of  the  Convention,  to  the 
subjects  of  either  State  (0). 

LI.  What  may  be  the  lawful  subject  of  a  Treaty,  is  best 


(/)  It  is  of  course  a  wholly  different  consideration  whether  the 
original  treaty  was  just  or  wise.  It  may  fairly  be  said  to  have  been 
neither. 

(m)  Kluber,  88.  141-143. 

(»)  P.  /.  Neyron,  Be  vifoederum  (Gott.  1798),  iv.  s.  23. 

Schmalz,  JEurop.  VoUcerrecht,  s.  52.  "  Es  scheint  mir  nicht  mit  Un- 
recht  behauptet,  das  unter  den  europaischen  Machten  nur  schriftliche 
Vertrage  und  schriftliche  Genehmigungen  als  verbindend  wiirden." 

(0)  See  Treaty  of  Commerce  between  Austria  and  Russia,  1785. 

Be  Martens,  620-632. 
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shown  by  the  negative  statement  of  what  is  excluded  from 
this  category  (/>). 

First,  it  is  obvious  that  a  Treaty  cannot  contain  engage- 
ments inconsistent  with  those  already  entered  into  with 
other  States  (q). 

Secondly,  a  Treaty  may  not  contain  an  engagement  to  do 
or  allow  that  which  is  contrary  to  morality  and  justice  (r) : 
it  contains  a  morally  impossible  condition,  which  Govern- 
ments, the  representatives  of  the  justice,  the  morality,  and  the 
religion  of  their  people,  are  not  entitled  to  contract  for — it  is 
beyond  the  sphere  of  their  agency  (s). 

Thirdly,  it  may  be  invalid  upon  the  ground  of  physical 
impossibility  existing  at  the  time,  or  supervening  from  later 
circumstances  (t). 

LII.  Various  means  have  been  resorted  to,  at  various 
times,  by  various  nations,  to  secure  the  sanctity  and  inviola- 
bility of  International  covenants ;  before  we  consider  them, 
it  should  be  observed,  that  though  it  is  now  usual  to  reserve 
the  final  settlement  of  a  Treaty  negotiated  by  ambassadors 
for  the  Ratification  of  the  Governments  whom  they  repre- 
sent (u),  yet  that  if  the  negotiator  be  a  Plenipotentiary,  such 
Ratification  cannot  be  held  essential  to  the  validity  of  the 
Treaty  (x),  unless  the  necessity  for  it  has  been  expressly 

(p)  Vattd,  L  ii.  c.  xii.  88.  160,  &c. 

(g)  Hoffman,  ubi  supr. 

(r)  "  Par  la  mime  raison,  par  le  dlfaut  de  pouvoir,  un  traite*  fait  pour 
cause  injuste  ou  deahonnete  est  abeolument  nul,  personne  ne  pouvant 
s'engager  a  faire  dee  choses  contraires  a  la  loi  naturelle." — Vattel,  ib. 

8.161. 

(«)  "  Nie  kann  ein  volkerrechtlicher  Vertrag  Staaten  oder  Souverane  als 
die  Reprasentanten  und  Trager  des  Rechte  und-  der  Sittlichkeit,  worin 
auch  die  religiosen  Intereesen  eingeschlossen  sind,  verpflichten." 

HejfterSy&L 

Vide  ante,  vol.  i.  pp.  26,  27. 

(0  lb.  p.  42. 

(*)  A  Treaty  is  not  usually  laid  before  the  British  Parliament  until  it 
be  ratified. — See  Lord  Clarendon's  remarks  in  the  House  of  Lords  as  to 
the  Treaty  between  Austria  and  the  Porte,  July  24,  1863.  See  also 
debate  in  May  22, 1871,  on  the  Treaty  with  the  United  States. 

Or)  Kttber,  s.  142. 
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reserved  in  the  powers  given  to  the  ambassador,  or  unless, 
as  usually  happens,  it  be  the  subject  of  stipulation  in  the 
Treaty  itself  (y). 

LIII.  Sometimes  Treaties  have  received  Confirmation 
(confirmation,  Bestdtigung)  when,  for  some  reason  or  other, 
doubts  have  arisen  as  to  their  validity  or  as  to  their  duration. 
The  clause  so  common  in  Treaties,  "  that  the  former  Treaty- 
shall  be  considered  as  if  it  were  part  and  parcel  of  the  pre- 
sent Treaty,  and  as  if  it  had  been  inserted  (z)  word  for 
"  word,"  does  not,  according  to  the  opinion  of  Kluber  (a) 
necessarily  imply  that  the  whole  of  the  former  is  incorporated 
in  the  present  Treaty ;  that  is  to  say,  it  does  not  necessarily, 
according  to  this  author,  bind  the  Guarantees  of  the  new 
Treaty  to  the  fulfilment  of  the  provision  of  the  old  Treaty ; 
though  it  does  so  bind  the  original  contracting  parties  to 
the  first  as  well  as  to  the  second  Treaty.  Thus  if  this  author's 
opinion  be  correct,  the  Guaranteeship  (&)  of  Russia  did  not 
extend  to  the  Treaty  of  Westphalia,  when,  in  1799,  she 
became  a  Guarantee  for  the  Treaty  of  Teschen,  which  re- 
ferred among  others  to  the  Treaty  of  Westphalia ;  though 
the  reference  bound  other  powers  who  had  been  contracting 
parties  to  both  Treaties. 

Sovereigns  have  sometimes,  on   their  accession   to   the 
throne,  formally  announced  their  adhesion  to  existing  Treaties, 


(y)  "  Sed  et  per  kominem  alteram  obligamur,  si  conBtet  de  voluntAte 
nostra  qua  ilium  elegerimus,  ut  instrumentum  nostrum  ad  hoc  speciatim, 
aut  sub  generali  notione,"  &c — Grot.  1.  ii.  c.  xi.  12. 

"Lea  souverains  traitent  ensemble  par  le  ministers  de  leurs  procureurs 
ou  mandataires,  revetus  de  pouvoirs  suffisants,  que  Ton  appelle  communeV 
ment  plenipotentiares.  On  peut  appliquer  ici  toutes  les  regies  du  droit 
naturel  sur  les  choses  qui  se  font  par  commission,  &c,  tout  ce  qu'il 
promet  dans  les  termes  de  sa  commission,  et  suivant  l'6tendue  de  ses 
pouvoirs,  lie  son  constituant  Aujourd'kui,  pour  6viter  tout  danger  et 
toute  difficulty  les  princes  se  reservent  de  ratifier  ce  qui  a  6t6  conclu  on 
nom  par  leurs  ministres,"  &c. —  Vattel^  L  ii.  c  xii.  s.  156. 

(a)  E.g.  The  Treaty  of  Teschen,  1770,  so  incorporated  the  Treaties 
of  Westphalia,  Breslau,  Berlin,  Dresden,  Paris,  and  II ubertsbourg. 

(a)  Kliiberf  s.  153. 

(6)  Vide  post,  "  G  uarantee." 
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but  by  this  act,  they  have  in  reality  conferred  no  additional 
validity  upon  engagements  which  were  binding  upon  them 
before,  and  which  they  were  compellable  to  execute  (c). 

Treaties  receive  sometimes  a  renewal  (d)  {renovatio  pac- 
tor  urn,  renouvellement,  Erneuerung)  or  prorogation  after  the 
term  for  which  they  have  been  contracted  has  expired,  and 
sometimes  a  complete  re-establishment  (restitutio,  retablisse- 
Tnenty  Wiederherstellung)  when  they  have  altogether  ceased  to 
be  in  force  from  the  intervention  of  War  (e)— a  cause  which 
will  be  considered  hereafter — or  from  some  other  cause. 
These  cases,  however,  are  rather  cases  of  restoration  than  of 
confirmation. 

LIV.  Among  the  means  which  have  been  resorted  to  for 
securing  the  performance  of  Treaties  are  to  be  enumerated, 

1.  Oaths  (f). 

2.  Hostages. 

3.  Pledges. 

4.  Guarantees. 

a.  Consisting  of  offering  persons  as  sureties. 

ft.  Choosing    Third  Powers  as  Guardians  of 

the  Treaty. 

The  confirmation  by  oath  of  the  contracting  parties  was 

adopted  in  the  Treaty  of  Madrid,  in  1526,  between  Francis 

I.  and  Charles  V, ;  at  the  Peace  of  Cambrai,  in  1529  (g) ; 

of  Chateau  Cambresis, in  1559  (A);  at  the  famous  Peace  of 

Munster  between  Spain  and  her  revolted  Dutch  colonies  in 

1648;  at  the  peace  of  the  Pyrenees  in   1659  (f);  at  the 

(c)  Vide  ante,  vol.  i.  p.  171. 

(d)  E.  g.  Treaties  of  Subsidy.     See  Vattd}  1.  ii.  c.  xiii.  s.  199. 
(«)  Vol.  iii.  ch.  2. 

(/)  "  Apud  omnes  populos  et  ab  omni  eevo  circa  pollicitationes  pro- 
mises et  contractus  maxima  semper  via  fait  jurisjurandi." — Grot.  1.  ii. 
■**  i 

C.  XUl.  1. 

(g)  Article  4a 

(K)  Article  24 

(t)  Article  124.  Schmauss,  709. — "Solemniter  facta  cruce,  Sanctis 
Evangeliis,  canonibus  Missae,  et  per  honorem  suum  jurabunt  obeervatu- 
rum  seet  impleturum  plene,  realiter  et  bona  fide,  omnia  in  articulis  prce- 
sentis  Tractatus  contents." 
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peace  of  Aix-la-Chapelle  between  France  and  Spain  in 
1668;  at  the  peace  of  Ryswick  in  1697  (A).  The  most  modern 
example  is  the  alliance  formed  between  France  and  Switzer- 
land in  1777,  and  solemnly  confirmed  by  the  oath  of  the 
contracting  parties  in  the  Cathedral  of  Soleure. 

The  oath,  now  discontinued  in  practice,  was  not  always 
a  very  binding  confirmation,  for  there  are  various  instances 
of  Roman  Catholic  Princes  being  absolved  by  the  Pope  from 
the  obligations  of  it.  Ferdinand,  called  par  excellence  the 
Catholic,  was  so  released  by  Pope  Julius  II.  (7) ;  Francis  I. 
by  Leo  X.  and  Clement  VII. ;  Henry  II.  of  France  by  the 
Papal  Legate  Caraffa  (m).  This  abuse  gave  rise  to  a  clause 
not  unusual  in  Treaties  and  other  public  documents,  to  the 
effect  that  the  contracting  party  would  not  attempt  to  obtain 
a  release  from  his  oath  either  personally  or  through  the 
agency  of  any  other  person,  and  that  he  would  not  accept 
such  dispensation  if  offered  to  him  (»). 

LV.  (o)  Hostages  {obsides,  otages9  Geissel)  were  formerly- 
required  and  given  as  pledges  for  the  performance  of  the 
conditions  of  a  Treaty.  As  late  as  the  peace  of  Aix-la- 
Chapelle  in  1748,  Hostages  were  stipulated  for  (/>).  It  is 
a  clear  proposition  of  International  Law  that  any  proceed- 
ing of  rigour  against  a  Hostage,  even  if  he  be  forcibly  seized 


(Aj)  Article  38. 

(/)  Rousset,  Supplement,  T.  iii.  P.  i.  p.  17. 

(m)   Vattel,  1.  ii.  c.  xv.  s.  223. 

(«)  E.  g.  "Diploma  ce&sionis  monorchia  Hispanicte,"  a.d.  1703, 
Schmauss,  1103. — "Jureque  jurando  corporaliter  praestito  fid  em  nostrum 
quam  solemniter  adstrinximus,  nullo  unquam  tempore  aut  modo  a  nobis 
aut  aliis  infringendam  omni  quorumlibet  qualiumque  contradictione, 
exceptione  generali  ac  speciali  restitutione,  dispensatione  ac  absolutione, 
etiam  Pontificia,  aliisque  beneficiis  Legis  seu  Consuetudinis  aut  noininis 
perpetuo  exclusis." 

(o)  Kluber,  s.  156. 

(p)  "  Sa  Majesty  Britannique  e'engage  aussi  de  son  c6te"  a  faire  passer 
aupres  du  Koy  tres-Chr6tien,  aussit6t  apres  les  ratifications  du  present 
Traite*,  deux  personnes  de  rang  et  de  consideration,  qui  y  demeureront 
en  6tage  jusques  a  ce  qu'on  y  ait  appris  d'une  fncon  certaine  et  authen- 
tique,  la  restitution  de  l'isle  Roy  ale,"  &c. —  Wefick}  ii.  352-3. 
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in  time  of  war,  beyond  what  may  be  necessary  for  the 

security  of  his  person,  is  illegal. 

If  the  giver  of  the  Hostage  fail  in  fulfilling  his  pledge,  it 

is  lawful  for  the  receiver  to  retain  the  hostage ;  but  wholly 
unlawful,  as  the  practice  once  was,  to  put  him  to  death  (q). 
If  the  hostage  die,  the  giver  is  not,  except  in  the  case  of  an 
express  stipulation,  bound  to  replace  hkn.  The  receiver  has 
been  contented  with  the  surety,  of  the  nature  of  which  he 
was  aware  (r)  at  the  time  of  accepting  it. 

A  more  common  and  as  it  should  seem  a  better  pledge,  is 
the  retention  of  a  place  or  fort  until  such  time  as  the  condition 
of  the  Treaty  be  fulfilled.  This  pledge  or  pawned  thing  may 
be  what  is  legally  called  moveable  property  {donner  des  gages). 
Poland  once  placed  her  Crown  Jewels  in  the  hand  of  Prussia. 
Or  the  pledge  may  consist  of  immoveable  property  {donner 
en  engagement)*,  they  may  not  be  actually  placed  in  the 
possession  of  the  creditor  State,  but  assigned  over  by  some 
instrument  without  actual  delivery,  which  hypothecates 
them ;  but  this  is  an  unusual  transaction  between  States. 

The  State  which  holds  the  pledge  is  bound  to  preserve  it 
in  good  condition,  but  may,  if  the  stipulated  time  elapse 
without  the  payment  of  the  debt  or  the  fulfilment  of  the  con- 
dition, appropriate  it.  The  House  of  Savoy  hypothecated 
the  Pays  de  Vaud  to  the  Cantons  of  Berne  and  Freybourg, 
and  on  non-payment  of  the  debt  they  forcibly  seized  and 
retained  the  territory  ($). 

Having  disposed  of  that  species  of  guarantee  which  relates 
to  hostages,  pledges,  and  hypothecations,  we  have  now  to 
consider  that  kind  of  security  which  is  more  usually  com- 
prised under  the  term  Guarantee. 


(q)  Vattely  1.  ii.  c.  xvi.  es.  245-61. 

(r)  lb.  8.  255. 

(*)  Gunther,  ii.  164. 

Vattd,  L  ii.  c  xvi.  s&  241-244. 

Kiiiber,  s.  156. 
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CHAPTER  VII. 


TREATIE8 — GUARANTEE. 


LVI.  (a)  Treaties  may  concern  not  only  the  contract- 
ing parties  (J),  but  third  parties  who  may  or  may  not  be 
literally  contracting  parties  in  the  first  instance,  but  the  pro- 
tection of  whose  interests,  or  the  maintenance  of  whose  (<?) 
status,  may  be  the  object  of  the  Treaty.  The  consideration 
of  such  Treaties  brings  us  to  the  very  delicate  question  of 
Guaranteesh  ip. 

The  following  heads  appear  to  comprise  the  principal 
classes  of  Guarantee  (d) : — 

1.  A  Guarantee  that  a  nation  shall  maintain  a  particular 
status  towards  all  other  powers,  e.g.  of  neutrality,  which  is  a 
condition  of  the  newly  erected  kingdom  of  Belgium  (e\ 


(a)  Deutsche*  Stoats-  und  Btmdesrecht  von  Zacharia,  i.  129-137,  should 
be  consulted  for  the  Guarantee  of  the  former  German  Confederation, 
both  from  tcithin  and  without     See,  too,  Schmauss,  Corp,  Jur.  I\tbL  1079. 

(6)  By  the  Treaty  of  Air-la- Chapelle  (1748),  the  eight  contracting 
parties  mutually  guaranteed  each  other's  dominions. 

(c)  Vide  ante,  vol.  i.  p.  147. — Intervention  as  to  incorporation  of  Italian 
States  of  Austria  in  the  German  Confederation  without  consent  of  the 
Powers  who  signed  the  Treaty  of  Vienna. 

(d)  See  the  remarkable  modern  instances  of  Belgium  and  Greece, 
vol.  i.  pp.  Ill,  117. 

(e)  Vide  ante,  vol.  i.  p.  114. 

Vattel  and  other  writers  make  a  distinction  between  caution  (Surety) 
and  gamut  (Guarantee).  In  the  former  case,  the  surety  must  make  good 
the  default  of  the  principal ;  in  the  latter  the  guarantee  is  only  bound  to 
do  his  utmost  to  obtain  the  performance  of  the  principal.  It  would 
manifestly  require  an  express  provision  to  constitute  the  Guarantee  of  a 
Treaty  a  Surety  in  this  sense  for  the  performance  of  its  conditions.  The 
distinction,  therefore,  is  not  taken  in  the  text  of  this  work. 
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2.  A  Guarantee  that  a  particular  State  shall  do  a  par- 
ticular act,  e.g.  discharge  a  debt,  or  resign  a  territory. 

3.  A  Guarantee  to  defend  the  particular  constitution  or 
territory,  or  particular  rights,  of  a  country,  contra  quos- 
eunque  (/). 

4.  A  Guarantee  to  defend  the  particular  constitution  of 
a  State  generally  against  all  attacks  which  may  assail  it, 
whether  Foreign  and  External  or  Domestic  and  Internal. 

Such  a  Guarantee,  being  an  engagement  which  binds  a 
foreign  power  to  take  part  in  the  civil  quarrels  of  an  Inde- 
pendent  State,  appears  to  be  in  theory  not  consistent  with 
the  perfect  and  uncontrolled  freedom  which  is  of  the  essence 
of  such  a  State,  and  in  practice  to  have  proved  too  often 
fatal  to  her  liberties  and  to  her  very  existence. 

Having  regard,  however,  to  the  Treaties  of  Guarantee 
relating  to  the  Protestant  Succession  in  England,  which  will 
be  presently  mentioned,  it  seems  impossible  to  deny,  that 
such  a  Right  of  Intervention  (ff)  has  been,  and  may  be 
conceded  by  one  nation  to  another,  without  entailing  the 
loss  of  legal  personality  in  the  nation  which  concedes  it — 
without  reducing  that  nation  to  the  status  already  dis- 
cussed (A),  of  a  State  so  protected  as  to  be  dependent. 

This  is  a  construction  of  Guaranteeship  opposed  certainly 
to  every  presumption  of  public  law,  and  one  which  can  only 
be  created — if,  according  to  modern  practice  and  usage,  it 
can  be  created  at  all — by  express  words.  Such  a  Treaty  is 
fraught  with  mischief  to  the  best  interests  both  of  Public 
and  International  Law. 

The  constitutions  of  the  greatest  as  well  as  of  the  smallest 
States,  have  been  at  different  periods  of  history  the  sub- 
ject of  Guarantees,   especially   against  any  invasion  from 


(/)  Vide  post,  construction  of  this  term. 

(ff)  It  is,  perhaps,  partly  to  be  inferred  from  the  careful  and  express 
renunciation  of  any  such  right  on  the  part  of  the  Powers  who  guaranteed 
the  kingdom  of  Belgium.     Vide  post,  p.  78. 

(h)  Vide  ante,  vol.  i.  pp.  07,  09. 
VOL.  II.  G 
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Third  {i)  Powers,  and  perhaps  in  some  cases  the  terms  have 
not  extended  the  principle  of  intervention  beyond  this  limit. 

The  British,  the  Austrian,  the  Spanish  Empires,  as  well 
as  the  States  of  Poland,  Geneva,  and  of  minor  German 
principalities,  have  been  all  examples  of  the  application  of 
this  principle. 

LVII.  At  the  peace  of  Westphalia,  1648,  France  and 
Sweden,  as  well  as  the  various  principalities  which  composed 
the  German  Empire,  became  Guarantees  for  that  first  great 
settlement  of  Europe,  from  which  a  considerable  portion  of 
Modern  International  Law  derives  its  origin.  Guarantee- 
ship  of  this  kind  was  then  a  device  of  comparatively  recent 
date  for  securing  fidelity  to  International  engagements, 
having  succeeded  to  the  more  feudal  and  coarser  expedient 
of  appointing  Neutral  Princes  and  Free  Towns  Conserua- 
tores  of  Treaties. 

The  Guarantee  undertaken  by  France  and  Sweden,  at  this 
Treaty,  would  seem  to  have  necessitated  their  intervention  in 
the  internal  affairs  of  another  nation ;  for  the  obligation  im- 
posed upon  all  the  "contractans  et  garans,"  as  they  were 
called,  is  set  forth  in  the  116th  Article  of  the  part  of  the 
Treaty,  signed  at  Munster,  and  in  the  1 7th  Article  of  the  part 
signed  at  Osnaburgh  is  thus  expressed:  "Quetousceuxqui 
"  ont  part  a  cette  transaction  soient  obliges  de  defendre  et  pro- 
"  t£ger,  tous  et  chacun,  les  lois  ou  conditions  de  cette  paix  (&), 
u  contre  qui  que  ce  £0#,sans  distinction  de  religion ;  et  s'il  arrive 


(t)   Vattel,  1.  ii.  c  xvi.  ss.  235-239. 

Kluber,  ss.  167^8. 

Wheaton,  pt.  iii.  c.  ii.  12. 

(k)  This  is  a  clause  usually  termed  "  contra  quosctmque."  Dr.  Twist 
(Duchies  of  Schlmcig  and  Holstdn,  pp.  124-5)  observes :  "  No  rule  of 
International  Law  is  more  clear  than  that  the  convention  of  guaranty 
does  not  apply  to  the  case  of  political  changes.  If,  for  instance,  Denmark 
had  guaranteed  to  the  Princess  Anne  of  England  the  undisturbed  pos- 
session of  the  British  throne  upon  the  death  of  William  III.  contra 
quoscunque,  no  castis  fosdeiis  would  have  arisen  if  the  Highlanders  of 
Scotland  had  attempted  to  restore  the  Crown  to  the  son  of  James  II. ; 
but  if  Louis  XIV.  or  Philip  V.,  as  Foreign  Powers,  had  sent  an  army 
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€€  que  quelque  point  en  soit  viol6,  FofFens€  t&chera  premifere- 
t€  ment  de  detourner  l'offensant  de  la  voie  de  fait,  en  soumet- 
"  tant  la  cause  k  une  composition  amiable,  ou  aux  procedures 
"  ordinaires  de  la  justice ;  et  si,  dans  l'espace  de  trois  axis, 
"  le  diff&rend  ne  peut  etre  termini  par  Fun  ou  Pautre  de  ces 
moyens,  que  tous  et  chacun  des  int£ress£s  en  cette  transac- 
tion soient  tenus  de  se  joindre  &  la  partie  l£s£e,  et  de  l'aider 
"  de  leurs  conseils  et  de  leurs  forces  &  repousser  l'injure, 
"  apr&s  que  PofFense  leur  aura  fait  entendre  que  les  voies  de 
"  douceur  et  de  justice  n'ont  servi  de  rien ;  sans  prejudice 
"  toutefois  au  reste  de  la  juridiction  d'un  chacun,  et  de  Fad- 
ministration  comp£tente  de  la  justice,  suivant  les  lois  et 
constitutions  de  chaque  prince  et  etat"  (/). 
In  the  Treaty  of  Hanover,  concluded  in   1725  between 
Great   Britain   and   Prussia,  this  Guarantee   is   expressly 
recited  and  confirmed  (m);  and  in   1792,  the  first  inter- 
vention of  Austria  and  Prussia  (»),  in  the  war  of  the  French 
Revolution,  was  founded  upon  the  obligations  contracted  by 
these  States  in  1648,  at  the  time  when  France  obtained  the 
sovereignty  of  Alsatia;  the  German  Sovereigns  were  in- 
voked in  1792,  as  the  guarantees  of  the  Treaty  of  Westphalia, 
to  protect  the  private  property  and  rights  of  jurisdiction  of 
the  minor  German  princes  in  Alsatia.     Upon  this  Treaty 
also,  Russia  has  more  than  once  rested  her  claim  to  interfere 
in  the  arrangements  of  the  German  constitution  (o). 


to  co-operate  with  the  insurgents  in  depriving  the  Princess  Anne  of  the 
succession,  there  would  have  been  at  once  an  undeniable  casus  foederis. 
Even  an  expression  so  indefinite  as  contra  quoscunque  is  limited  by  the 
nature  of  the  subject-matter;  it  may  apply  to  the  slightest  international 
interruption,  from  whatever  quarter  it  may  be  threatened ;  but  even  a 
Civil  War  will  not  extend  its  operation  to  political  trouble8.,,— Sed  vide 
post,  pp.  75, 6, 7  ;  and  see  Vattel,  L  ii.  c.  xiii.  s.  197.  u  On  doit  sans  doute 
dtfendre  son  allie*  contre  toute  invasion,  contre  toute  violence  Strangere, 
d  mime  contre  des  sujets  rebelles" 

(t)  Dumont,  Bee.  des  Tr.  vol.  iii.  p.  562. 

(m)  Schmauss,  2014. 

(n)  De  Martens,  2.  L  viii.  a  338,  and  note  (a). 

(o)  Wheatons  Hist.  346,  and  350. 

o  2 


84  INTERNATIONAL   LAW. 

LVIII.  The  Treaty  of  Teschen  in  1779  closed  the  war 
which  had  broken  out  in  1777  with  respect  to  the  succession 
to  the  kingdom  of  Bavaria,  and  renewed  by  its  12th  Article 
the  Treaty  of  Westphalia.  This  Treaty  of  Teschen  was 
concluded  under  the  mediation,  specially  invoked  by  the 
contending  parties,  of  France  and  Russia,  and  by  the 
16th  Article  of  it  these  mediatorial  Powers  were  constituted 
Guarantees  of  its  provisions;  one  of  which,  as  has  been 
stated,  was  the  renewal  of  the  Treaty  of  Westphalia. 

L1X.  By  the  12th  Article  of  the  Treaty  of  Vienna,  con- 
cluded between  Austria  and  Spain  in  1725,  the  latter  country 
bound  herself  to  guarantee  the  order  of  succession  in  Austria 
commonly  called  the  Pragmatic  Sanction,  guarantigiare 
quoqut  spondet  turn  succedendi  ordinem,  quern  sua  Majestas 
C(Bsarea9  &c,  declaravit  et  stabiiivit  (/?).  France  bound 
herself  to  the  same  Guarantee  by  the  10th  Article  of  the 
Treaty  of  Vienna,  1738.  Austria,  on  the  other  hand, 
reciprocally  guaranteed  the  Order  of  Succession  to  the 
throne  of  Spain,  in  the  same  Article  of  the  same  Treaty  of 
Vienna,  1725.  Prussia  also,  under  Frederick  William  I., 
guaranteed  her  Pragmatic  Sanction.  The  result  tends  to 
justify  the  remark  of  Frederick  the  Great,  that  Guarantees 


(p)  "Sua  Majestas  Csesareaadprom  it  tit,  ordinem  succedendi  in  regno 
Hispani®  receptum,  atque  per  tractatuin  Trajectensem,  per  renuncia- 
tiones,  item  vi  quadruplieis  foederis  subsecutas,  nee  non  per  presens  pacis 
instrumentum  contirmatum,  tueri  se,  guarantiamque  desuper  pnestare,  et 
quo  ties  opus,  manutenere  velle ;  vicissim  Rex  Hispanue  tueri,  et  guaran- 
tigiare  quoque  spondet,  eum  succedendi  ordinem,  quern  sua  Majestas 
Ceesarea  ad  mentem  ma  jorum  suorum  in  serenissima  sua  domo  ex  pactis 
ejusdem  antiquis,  in  forma  perpetui,  indivisibilis,  ac  inseperabilis  fidei- 
commissi  primogenitura  affecti  pro  universis  sues  Majestatis  utri usque 
sexus  Hsaredibus  et  successoribus  declaravit  et  stabilivit,  quique  subinde 
ab  ordinibus  et  statibus  universorum  Regnorum,  Archiducatuum,  Duca- 
tuum,  Principatuum,  Provinciarum,  ac  ditionum,  ad  serenissimam  domum 
Austriacam  jure  hsereditario  spectantium,  com  muni  omnium  veto  eus- 
ceptus,  ac  grato  submissoque  animo  agnitus,  atque  in  vim  legis  sanction- 
isque  pragmatic®  perpetuo  yalitura)  in  publics  monumenta  relatus  fuit'' 
—Schmatus,  t.  i.  1980-7. 
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were  like  filigree  work,  better  to  look  at  than  to  use(y% 
Scarcely  had  the  Emperor  Charles  VI.  closed  his  eyes  in 
death,  before  the  vanity  of  his  elaborate  attempts  to  engage 
all  nations  to  secure  to  his  daughter,  Maria  Theresa,  the 
undivided  inheritance  of  her  father,  was  fully  manifested. 
Every  one  of  these  nations,  upon  the  most  frivolous  pretexts, 
disowned  the  obligations  of  the  solemn  Treaty  by  which  they 
had  bound  themselves  (r). 

The  character  of  the  Guaranteeship  undertaken  by  the 
great  European  Powers  with  reference  to  the  Duchies  which 
form  an  integral  part  of  the  Crown  of  Denmark,  underwent 
much  discussion  at  a  recent  period.     These  Treaties  were — 

1.  The  Treaty  containing  the  British  Guarantee,  1720. 

2.  The  Treaty  containing  the  French  Guarantee,  1720. 

3.  The  Treaty  of  Copenhagen,  1727. 

4.  The  Treaty  containing  the  German  and  Russian  Gua- 
rantee, 1732  (s). 

LX.  When  the  Parliament  of  the  British  Empire  had 
settled  the  succession  to  the  throne,  after  the  death  of  Queen 
Anne,  upon  the  Princess  Sophia,  Electress  and  Duchess 
Dowager  of  Hanover  (the  granddaughter  of  James  I.),  and 
upon  her  issue,  with  the  condition  that  they  should  be  mem- 
bers of  the  Church  of  England,  the  Government  were 
unhappily  not  content  with  this  domestic  pledge  for  the 
security  of  the  liberties  of  their  country,  but  insisted  on  its 
receiving  the  Guarantee  of  the  Powers,  who  became  con- 
tracting parties  to  many  of  the  Treaties  which  were  entered 
into  from  the  year  1713  to  the  Peace  of  Aix-la-Chapelle  in 
1748 :  and  such  a  Guarantee  was  accordingly  rendered  by 
France,  Austria,  Spain,  and  especially  by  Holland,  in  the 
Treaty  of  1713,  called  the  Treaty  "  of  the  Guarantee  of  the 


(?)  "Toutes  lea  garantiea  de  mon  temps  sont  comme  l'ouvrage  de 
filigrane,  plus  propre  &  satisfaiie  lee  yeux  qu'a  6tre  de  quelque  utility." — 
Histoire  de  mon  Temps  (CEuvres  posthumes),  t  i.  c.  ix.  p.  229,  cited  by 
De  Martens,  1.  ii.  c.  ii.  s.  63,  n.  b. 

(r)  Wheaton,  Hist.  pp.  166-170. 

(*)  Twiss,  Duchies  of  Schleswig  and  HoUtein,  pp.  120-151. 
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"  Protestant  Succession  and  of  the  Dutch  Barrier,"  in  the 
second  article  of  which  the  statute  of  William  III.  is  re- 
cited (t). 

LXI.  It  may  be  well  to  cite  in  this  place  the  opinions  of 
two  eminent  persons,  both  with  no  mean  pretentions  to  be 
heard  upon  any  question  of  International  Jurisprudence, 
upon  the  conduct  of  Great  Britain  in  this  respect. 
The  Abb6  de  Mably  remarks  (u) : — 

II  est  surprenant  que  dans  le  moment  que  lea  Anglois 
changent  leurs  loix  de  succession,  qu'ils  excluent  les 
Stuarts  du  trone,  et  qu'ils  sentent  l'a  vantage  de  soumettre 
"  le  Prince  &  la  nation,  ils  se  lient  eux-memes  les  mains,  en 
"  voulant  que  toute  l'Europe  s'engage  &  maintenir  et  a 
"  defendre  les  actes  que  leur  Parlement  a  passes  en  faveur 
*'  de  la  Maison  de  Hanovre.  Cette  conduite  ne  sembla  pas 
"  prudente  aux  personnes  qui  sont  instruites  des  loix,  des 
"  principes,  et  des  int6r&ts  des  Anglois.  Ils  devoient  se 
"  borner  &  exiger  de  leurs  voisins  qu'ils  ne  se  meleroient  en 
*'  aucune  fagon  de  leur  gouvernement ;  et  qu'ils  ne  favori- 
"  seroient  en  aucune  maniere  les  personnes  qui  feroient  des 
"  entreprises  contraires  aux  actes  du  Parlement"  Quite  in 
accordance  with  this  opinion  is  that  of  Mr.  Jenkinson, 
afterwards  Earl  of  Liverpool,  expressed  in  his  celebrated 
defence  of  the  conduct  of  Great  Britain,  in  1758  (x): — 
"  The  second  species  of  defensive  alliance,  which  subsists 
"  between  Great  Britain  and  Holland,  is  that  which  was 
first  agreed  to,  in  the  Treaty  of  Barrier  and  Succession 
of  October  29,  1709;  and  again  more  particularly  stipu- 
lated in  another  treaty,  to  the  same  purpose,  of  January 
29,  1713.  The  design  of  this  treaty  is  the  guaranty 
"  of  the  Dutch  barrier  on  the  one  part,  and  the  guaranty 

(t)  St.  12  &  13  Wm.  III.  c.  2. 

Schmauss,  1288. 

(ti)  Droit  Public,  t.  ii.  p.  156. 

(x)  Remarks  of  the  Earl  of  Liverpool,  in  Discourse  on  the  Conduct  of 
the  Government  of  Great  Britain  in  respect  to  Neutral  Nations,  pp.  76-6. — 
Cabinet  of  Scarce  and  Celebrated  Tracts,  published  at  Edinburgh. 
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of  the  firmest  barrier  of  British  liberty — the  Protestant 
succession — on  the  other.     The  stipulations  are, '  that  in 

*  case  either  should  be  attacked,  the  other  should  furnish, 

*  at  the  requisition  of  the  party  injured,  but  at  his  own  ex- 
6  pense,  certain  succours  there  expressed ;  and  if  the  danger 

"  '  should  be  such  as  to  require  a  greater  force,  that  he  shall 
'  be  obliged  to  augment  his  succours,  and  ultimately  to  aftt 
'  with  all  his  power  in  open  war  against  the  aggressor.'  I 
pretend  not  to  make  any  use  of  this  Treaty  in  the  present 
"  case,  and  only  mention  it  to  give  a  fuller  view  of  the 
"  alliances  which  subsist  between  us.  Here,  however,  I  will 
indulge  a  wish  that  the  case  of  this  guaranty,  as  far  as  it 
relates  to  the  rights  of  the  Crown  of  Great  Britain,  may 
c '  never  again  exist.  /  always  read  with  sorrow  that  there 
ever  was  a  time  when  the  unfortunate  dissensions  of  our 
people,  in  a  point  where  the  whole  of  their  happiness  was 
(f  concerned,  should  have  made  it  necessary  to  add  any  other 
"  sanction  to  our  laws,  or  any  other  security  to  our  con- 
"  stitutional  rights,  than  such  as  our  own  power  can  afford 
€C  them ;  these  days,  however,  of  shame  now,  I  hope,  are 
u  passed" 

LXII.  The  doctrine  and  practice  of  Guaranteeship,  in 
its  proper  sense,  i.e.  against  third  powers,  has  not  expired 
with  the  last  Treaty  of  Vienna ;  our  own  times  furnish  us 
with  two  instances,  as  memorable  as  any  that  preceded  them, 
in  the  newly-created  kingdoms  of  Greece  and  Belgium  (y). 
By  the  4th  article  of  the  Treaty  concluded  at  London  in 
1832  between  France,  Great  Britain,  Russia  and  Bavaria,  it 
is  provided  "  that  Greece  under  the  Sovereignty  of  Prince 
"  Otho  and  the  Guarantee  of  the  three  Courts,  shall  form  a 
"  monarchical,  independent  State."  The  other  conditions  of 
the  Treaty,  especially  the  limitations  which  follow  with 
respect  to  the  future  succession  to  the  throne,  and  the  con- 
dition that  the  crown  of  Greece  shall  never  be  worn  by  the 

(y)  Vide  ante,  vol.  i.  p.  111. 


88  INTERNATIONAL   LAW. 

Sovereign  of  any  other  country,  were  of  course  equally  under 
the  Guarantee  of  these  Powers  (z). 

LXIII.  By  the  Treaties  between  Austria,  France,  Great 
Britain,  Prussia,  Russia,  Holland  and  Belgium,  signed  at 
London  on  the  19th  of  April,  1839,  it  is  declared  that  "  La 
"  Belgique  formera  un  etat  independant  et  perpetuellement 
"•neutre  Elle  sera  tenue  d'observer  cette  neutrality  envers 
€t  tous  les  autres  6tats."  From  the  period  of  the  breaking 
out  of  the  Revolution  at  Brussels  in  1830  till  this  con- 
cluding Treaty,  a  variety  of  negotiations  and  a  vast  number 
of  protocols  passed  between  the  Powers  just  mentioned, 
relative  to  the  separation  of  Holland  and  Belgium ;  and  on 
the  15th  of  November,  1831,  a  treaty  was  concluded  which 
was  in  all  its  essential  parts  literally  the  same  as  that  of  1839. 
All  these  negotiations  and  protocols,  as  well  as  the  Treaties 
of  1839,  show  that  the  peculiar  constitution  of  Belgium,  as 
an  independent  but  perpetually  neutral  state,  is  under  the 
Guarantee  of  the  Five  great  Powers,  and  the  arrangements 
with  respect  to  the  Duchy  of  Luxemburg  are  also  under  the 
Guarantee  of  the  Germanic  Confederation. 

It  should  be  observed  that  during  the  progress  of  the 
negotiations  respecting  Belgium,  the  intention  of  future 
interference  with  the  internal  and  domestic  affairs  of  that 
kingdom  was  distinctly  disclaimed  by  the  Guarantees  (a). 

The  further  Treaties  in  1870,  of  England,  France  and 
Prussia,  for  securing  the  independence  of  Belgium,  were 
adverted  to  in  the  former  volume  (J). 


(«)  lb.  p.  117. 

(a)  See  Letters  of  Austria,  Russia,  Prussia,  and  England,  to  France. — 
Papers  laid  before  Parliament  as  to  Belgium,  p.  69. 

(b)  Vol.  i.  pp.  115-496.  There  was  some  debate  on  treaties  of  guarantees 
in  the  House  of  Lords,  March  6,  1871, — Hansard,  vol,  cciv.  pt.  v. 
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CHAPTER  VIII. 

INTERPRETATION   OP   TREATIES  («). 

LXIY.  (4).  .All  International  Treaties  are  covenants 
bonce  Jidei,  and  are,  therefore,  to  be  equitably  and  not 
technically  construed  (c). 

LX V.  The  imperfection  of  language  as  an  instrument  of 
expressing  intention  must  occasionally,  if  there  were  no  other 
reasons,  render  interpretation  necessary  (rf). 


(a)  The  authorities  principally  relied  upon  in  this  Chapter 

International  Jurists. 
Grotius,  1.  ii.  c.  xvi. 
Vuffendorf,  1.  v.  c  xii. 
Vattel,  Ly.c.  xiL 
Butherforth,  B.  iL  c  vii. 

Commentators  on  the  Roman  Law. 

ANCIENT. 

DoneUus  de  Jur.  Civ.  L  i.  c.  xv. 

Pothier  on  Obligations,  p.  i.  c.  i.  art  viL,  translated  and  amplified  by 
Evans,  voL  L  p.  53 ;  vol.  ii.  p.  36,  number  5. 
Domat.  PrU.  t  i.  a.  2. ;  tr.  ch.  12. 

MODERN. 

Savigny,  JR.  B.  i.  Yiertes  KapiteL 

Muhlenbruch,  Doctrina  Pandect,  L  as.  58-65,  s.  115. 

PUBLICISTS. 

Suarez,  De  Leg.,  &c.  L  vi. 

Story  on  the  American  Constitution,  toL  i.  c  v. 

Writers  on  English  Law. 

*  

Broom's  Legal  Maxims,  c  viiL  The  Interpretation  of  Deeds  and  Written 
Instruments. 

Bacon  (Matthew),  Abridgement,  tit  Statutes,  L  Holes  to  be  observed  in 
the  Construction  of  a  Statute. 

WQdmaris  International  Law,  L  pp.  177-185. 

(5)  Grot.  L  iL  c  xvi.    De  Interpretatione. 

(c)  lb.  L  ii.  c.  xvi  11.  "  Discrimen  actuum  bona  fidei  et  stricti  juris, 
qoatenus  ex  jure  est  Romano,  ad  jus  gentium  non  pertinet" 

Mattass  v.  MaUass,  1  Robertson's  Reports,  p.  76. 

(<Q  "  Sed  quia  intend  actus  per  se  spectabiles  non  sunt,  et  certialiquid 
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But  in  truth  there  are  other  reasons ;  in  all  laws  and  in 
all  conventions  the  language  of  the  rule  must  be  general, 
and  the  application  of  it  particular.  Moreover,  cases  arise 
which  have,  perhaps,  not  been  foreseen,  which  may  fall  under 
the  principle,  but  which  are  not  provided  for  by  the  letter,  of 
the  law  or  contract.  Circumstances  may  give  rise  to  real  or 
apparent  contradictions  in  the  different  dispositions  of  the 
same  instrument,  or  of  another  instrument,  in  pari  materia, 
which  may  require  to  be  reconciled.  These  are  difficulties 
which  may  arise  between  contracting  parties  disposed  to  act 
honestly  towards  each  other.  But  they  may  not  be  so 
disposed ;  one  of  them  may  endeavour  to  avoid  his  share  of 
the  mutual  obligation.  Indeed  there  is  no  need  for  a  priori 
reasoning  on  a  subject  amply  demonstrated,  both  in  the 
covenants  of  individuals  and  the  Treaties  of  States,  to  be  a 
matter  of  practical  necessity. 

LX VI.  The  interpretation  is  the  life  of  the  dead  letter ; 
but  what  is  meant  by  the  term  "interpretation?"  The 
meaning  which  any  party  may  choose  to  affix  ?  or  a  meaning 
governed  by  settled  rules  (e)  and  fixed  principles,  originally 
deduced  from  right  reason  and  rational  equity,  and  subse- 
quently formed  into  laws  ?  Clearly  the  latter.  The  necessi- 
ties of  the  great  society  of  States  as  much  demand  such  laws 
for  the  exposition  of  their  Treaties,  as  the  necessities  of  each 
individual  State  for  the  covenants  of  their  subjects.  The 
rules  by  which  International  covenants  are  interpreted,  have 
been  collected  by  jurists  both  from  the  Soman  law  itself,  from 
commentators  upon  that  law,  and  from  the  writings  of  Inter- 
national Jurists.  Grotius,  Puffendorf,  Vattel,  and  JRuther- 
forth,  have  each  written  chapters  upon  this  subject,  which 
have  obtained  general  approbation  from  the  manifest  equity 

statuendum  est,  ne  nulla  sit  obligatio,  si  quisque  sensum  quern  vellet  sibi 
affingendo  liberare  se  posset ;  ipsa  dictante  naturali  ratione  jus  est  ei,  cui 
quid  promissum  est,  promissorem  cogere  ad  id  quod  recta  interpretatio 
suggerit,  nam  alioqui  res  exitum  non  reperiret :  quod  in  moralibus  pro 
impossibili  habetur." — Grotius,  1.  ii.  c  xvi.  s.  1. 
0)   VaUd,  ib.  s.  266. 
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of  the  doctrines  which  they  contain,  and  the  clear  manner  in 
which  they  are  expressed.  But  great  advantage  is  to  be 
derived  from  the  writings  of  Suarez  and  Donellus,  Pothier 
and  Domat,  who  have  treated  the  subject  of  the  interpre- 
tation of  laws  and  covenants  in  a  manner,  which  combines 
the  profoundest  reasoning  with  the  most  perspicuous  arrange- 
ment. The  value  of  such  writers,  as  expounders  of  Inter- 
national as  well  as  of  Public  Law,  has  already  been  dwfclt 
upon  (  f). 

Sound  principles  upon  this  subject  are  moreover  to  be 
found  scattered  up  and  down  the  pages  of  the  Roman  Law, 
with  respect  to  the  interpretation  of  contracts  (g)>  laws, 
and  testaments.  The  Roman  Lawyers  were,  indeed,  apt  to 
confound  the  limits  of  interpretation  and  of  explanation  by 
a  new  lawy  but  they  were  careful  not  to  apply  to  the 
Public  Treaty  (publico  conventio)  (A)  the  peculiarities  at- 
tending the  forms  and  rules  of  the  private  covenant  (i). 
There  is  a  manifest  distinction  between  Laws,  and  Covenants 
or  Treaties,  which  modifies  in  some  degree  the  application  of 
the  rules  of  interpretation,  transferred  from  the  former  to  the 
latter.  The  Law  enacted  by  the  Supreme  Power  of  the  State 

J  ■  M         I        Ml     -II      I       I  I       I        I      I  I     I       I  ■  .  ■■!      Ml      I         ■      I  r  I  »' 

(/)  Vol.  i.  p.  65. 

(ff)  Savigny  remarks  (Obligationenrecht,  IL  189),  that  with  respect  to 
contracts,  these  principles  are  of  a  very  general  character,  and  scarcely 
afford  any  aid  beyond  that  which  an  intelligent  and  dispassionate 
consideration  of  each  particular  case  would  discover.  This  may  be 
so ;  but  the  circumstance  adds  to  their  value  as  rules  of  Interpretation 
of  Contracts  between  States  having  no  common  superior. —  Vide  ante, 
toI.  i.  c  iz. 

(A)  Dig.  ii.  14,  5,  Be  PacUs. 

(i)  Gaius,  iii.  s.  94.  Having  remarked  that  only  Roman  citizens  could 
validly  contract  in  the  formula,  "  Spondes  P  Spondeo,"  continues,  "  Unde 
dicitur,  uno  casu  hoc  verbo  peregrinum  quoque  obligari  posse,  velut 
si  Imperator  noster  Principem  alicujus  peregrini  populi  de  pace  ita  in- 
terroget :  Pacem  futuram  spondes  P  vel  ipse  eodem  modo  interrogetur. 
Quod  nimmm  subtiliter  dictum  est :  quia  si  quid  adversus  pactionem  fiat 
non  ex  stipulate  agitur,  sedjure  belli  res  vindicator."  This  passage  is  cited 
by  Savigny,  JR.  R.  i.  310,  n.  c.  It  affords  an  additional  proof  that  the 
Romans  were  not  ignorant  of  International  Law. —  Vide  ante,  vol.  i.  Pre/. 
p.  xlvi. ;  p.  31,  &c. ;  App.  II. 
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is  to  be  interpreted  according  to  the  intention  of  that  one 
power.  The  Covenant  or  Treaty  contracted  by  two  or  more 
parties  is  to  be  interpreted  with  reference  to  the  intention  of 
them  all — "  conventio  seu  pactio  est  duorum  vel  plurium  in 
"  idemplacitum  consensus"  (Jc).  It  is  proposed  to  give  a  con- 
cise statement  of  those  leading  principles  and  rules,  which 
appear  to  be  sanctioned  by  the  reason  of  the  thing,  by  usage, 
by  the  authority  of  jurists,  and  by  the  rules  and  analogies  of 
the  Roman  Law  (/),  with  respect  to  the  interpretation  of 
Treaties. 

LXVIT.  The  general  heads  under  which,  for  the  sake 
of  perspicuity,  we  may  range  the  principles  and  rules  of 
Interpretation,  are  the  following : — 

a.  Authentic  Interpretation,  that  is,  the  exposition 
supplied  by  the  Lawgiver  himself  (m). 

/3.   Usual  Interpretation,  that  which  is  founded  upon 
usage  and  upon  precedent. 

7.  Doctrinal  Interpretation ;  that  which  is  founded 

upon  a  scientific  exposition  of  the  terms  of  the  instru- 

ment,  and  which,  according  to  many  juriste,  is  the  only 

interpretation  properly  so  called.     This  again  admits  of 

.   a  sub-division  into,  1.  Grammatical,  and,  2.  Logical 

exposition. 
LXVIII.  Authentic  Interpretation^  in  its  strict  sense, 
means  the  exposition  given  by  the  Lawgiver  himself;  it  is, 
therefore,  strictly  speaking,  inapplicable  to  the  case  of 
Treaties ;  but  a  contemporanea  expositio  may  be  gathered 
from  the  acts  of  the  parties  which  preceded,  accompanied, 
and  followed  soon  after  the  making  of  the  Treaty.  In  truth, 
however,  this  kind  of  interpretation  generally  takes  the  form 
of  a  new  law,  reciting  and  removing  the  doubts  of  the  old 
one ;  and  this  mode  of  interpretation  may,  of  course,  be 

(k)  Dig.  ii.  14, 1. 1. 
Bowyer*8  Third  Reading, 
(£)  Vide  ante,  vol.  i.  oc  iii.  viii  pp.  14,  67. 

(m)  Cod.  i.   14,   12.     "Tarn  conditor  quam  interpres  legum  solas 
Imperator  juste  existimabitur." 
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adopted  in  the  case  of  Treaties.  The  contracting  powers 
may  promulgate  a  subsidiary  and  explanatory  Treaty,  the 
preamble  of  which,  like  the  preamble  of  a  Statute,  may 
be  declaratory  with  respect  to  existing  doubts  upon  the 
construction  of  a  former  convention.  But  this  is,  in  fact, 
not  so  much  a  particular  mode  of  interpretation,  as  the  en- 
actment of  a  new  law,  or  the  conclusion  of  a  new  Treaty,  as 
the  case  may  be. 

LXIX.  Usual  Interpretation  is,  in  the  case  of  Treaties, 
that  meaning  which  the  practice  of  nations  has  affixed  to  the 
use  of  certain  expressions  and  phrases,  or  to  the  conclusions 
deducible  from  their  omissions,  whether  they  are  or  are  not 
to  be  understood  by  necessary  implication.  A  clear  usage  is 
the  best  of  all  interpreters  between  nations,  as  between  indi- 
viduals ;  and  it  is  not  legally  competent  to  either  nation  or 
party  to  recede  from  its  verdict  (»). 

LXX.  Doctrinal  Interpretation  is,  as  has  been  said,  either, 
1.  Grammatical  or  Philological ;  or,  2.  Logical ;  and  first, — 

As  to  Grammatical  Interpretation,  we  must  not  confound 
translation  and  etymology  with  interpretation.  It  has  been 
well  observed  (o)  that  though  it  may  not  be  easy  to  determine 
with  exact  precision  where  the  province  of  the  grammarian 
and  the  lexicographer  ends  and  that  of  the  interpreter  begins, 
and  though  their  provinces  may  be  scarcely  distinguishable 
upon  their  confines,  yet  that  in  their  remotest  extremities,  and 


(n)  "Minime  sunt  mutanda,  quae  interpretationem  certam  semper 
habuerunt."— Dig.  I.  3.  23. 

"  Si  non  appareat  quid  actum  est :  erit  consequens  ut  id  sequamur  quod 
in  regione  in  qua  actum  est  frequentatur." — lb.  L.  17-34. 

"  In  obscuris  inspici  solet,  quod  verisimilius  est,  aut  quod  plerumque 
fieri  solet"-  lb.  114. 

"  Si  de  interpretatione  legis  quaaratur,  in  primis  inspiciendum  est  quo 
jure  civitas  retro  in  ejusmodi  casibus  usa  fuisset :  optima  enim  est  legum 
interpres  consuetudo.w — lb.  i.  3,  37. 

"Nam  Imperator  noster  Severus  rescripsit:  in  ambiguitatibus,  quae 
ex  legibus  proficiscuntur,  consuetudinem,  aut  rerum  perpetuo  similiter 
judicatarum  autoritatem,  vim  legis  obtinere  debere." — lb.  38. 

(o)  Ruiherforth,  b.  2,  c.  vii. 
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for  praetical  purposes,  they  are  sufficiently  distinct  A 
competent  knowledge  of  the  language  in  which  the  covenant 
is  written  is,  in  fact,  necessarily  supposed  to  precede  or 
accompany  the  work  of  interpretation ;  and  with  respect  to 
etymological  refinements,  they  can  but  rarely  have  any  place 
in  the  legitimate  construction  of  a  law  or  contract;  the  mean- 
ing of  the  words  employed  by  the  lawgiver,  or  by  the  parties, 
is  to  be  sought  in  the  common  usage  and  custom,  which 
indicate  the  consent  of  those  who  use  them,  that  they  should 
bear  a  particular  meaning  (p). 

It  certainly  may  happen,  that  the  meaning  affixed  by  con- 
temporaneous use  and  practice,  upon  the  particular  words 
employed,  may  have  undergone,  through  lapse  of  time  and 
change  of  fashion,  so  much  subsequent  alteration,  that  the  due 
construction  of  the  instrument  may  require  a  knowledge  of 
the  antiquated  as  well  as  of  the  present  use  of  the  words, 
though  such  an  instance  would  probably  be  of  an  exceptional 
character.  There  are,  however,  certain  general  rules  of 
literal  interpretation,  which  have  been  sanctioned  by  all 
jurists,  and  which  should  be  mentioned  in  this  place. 

1.  The  principal  rule  has  been  already  adverted  to,  namely, 
to  follow  the  ordinary  and  usual  acceptation,  the  plain  and 
obvious  meaning  of  the  language  employed.  This  rule  is, 
in  fact,  inculcated  as  a  cardinal  maxim  of  interpretation 
equally  by  civilians,  and  by  writers  on  International  Law. 

Vattel  says  that  it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  If  the  meaning  be  evident,  and 
the  conclusion  not  absurd,  you  have  no  right  to  look  beyond 
or  beneath  it,  to  alter  or  add  to  it  by  conjecture.  Wolff 
observes,  that  to  do  so  is  to  remove  all  certainty  from  human 
>  transactions^).  To  affix  a  particular  sense, founded  on  etymo- 

(p)  Jtutherforth,  b.  2,  cc.  7-9. 

(q)  "  Standum  omnino  est  iis,  quae  verbis  expressis,  quorum  manifestos 
est  significatus,  indicata  fueront,  nisi  omnem  a  negotiis  humanis  certitu- 
dinem  removere  volueris." —  Jus  Nat.  part  vii.  n.  822. 

"  Non  aliter  a  significatione  verborum  recedi  oportet,  quam  cum  mani- 
festum  est  aliud  sensisse  testatorem." — Dig.  xxxii.  i.  69. 

Upon  this  passage,  Donellus  remarks,  "  De  testatore  hoc  scriptum  eat 
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logical  or  other  reasons,  upon  an  expression,  in  order  to  evade 
the  obligation  arising  from  the  customary  meaning,  is  a  fraudu- 
lent subterfuge  aggravating  the  guilt  of  the  foedifragous  party, 
"  fraus  enim  adstringit  non  dissolvit  perjurium  "  (r).  Vattel 
cites  as  instances  of  such  conduct,  the  act  of  a  Turkish 
Emperor,  who  having  promised  a  man  to  spare  his  head, 
caused  him  to  be  cut  in  two,  through  the  middle  of  the  body; 
and  the  act  of  Tamerlane,  in  ordering  the  soldiers,  whose 
blood  he  had  promised  not  to  shed,  to  be  buried  alive. 

In  such  cases  as  these,  the  fraud  is  flagrant;  but  the  prin- 
ciple, by  which  they  are  condemned,  applies  to  all  cases  in 
which  an  attempt  is  made, 

"  To  palter  with  us  in  a  double  sense, 
"  To  keep  the  word  of  promise  to  our  ear, 
"  And  break  it  to  our  hope  "  (s) 

2.  The  construction  is  to  be  derived  from  a  due  consideration 
of  the  language  of  the  whole  instrument,  and  not  from  that  of 
particular  portions  or  sentences  (f)  of  it,  or  in  the  language 
of  Donellus  (m),  "  antecedentia  ipsius  legis  et  sequentia  in 
"  primis  spectanda,  ex  his  ambiguitas  saepe  explicatur"  (x). 

in  1.  non  aliter.  D.  de  leg.  3.  sed  multo  magis  ad  legislators  pertinet, 
qui  intelligentes  cum  sint,  et  in  commune  quid  pnecipiant  et  consulant, 
dant  operam,  ut  quam  maxime  significanter  et  perspicue  loquantur,  ut 
intelligantnr  ab  iis,  quibus  consultum,  et  quos  eosdem  legi  parere  volunt, 
ac  propter  peritiam  loquendi  et  doctrinam  rerum  multo  facilius  id  con- 
sequi  possunt,  quam  privati  testatores.  Unde  intelligimus,  si  verbum  idem 
proprie  quid  significet,  et  aliud  improprie  sen  abusive,  propriam  signitica- 
tionem  verbi  sequendam  esse.  Sed  hoc,  ut  dixi  hactenus,  nisi  appareat 
aliud  sensisse  legem.1' — Comm.  De  Jur.  Civ.  i.  c.  15,  9,  43. 

"  Verbum  hoc :  si  quia,  tarn  masculos  quam  feminas  complectitur." — 
Dig.  L.  16, 1  {De  Verborum  significotione). 

"  ffurus  appellatio  etiam  ad  pronurum  et  ultra  porrigenda  est/' — lb.  L. 
16,50. 

(r)  dc.  deOf.l,S,  c.  32,  113. 

(*)  Macbeth,  act  v.  sc.  vii. 

(t)   Vide  ante,  vol.  i.  p.  250. 

(«)  Comm.  de  Jur.  Civ.  i.  15,  p.  43. 

(x)  "Incivile  est,  nisi  tota  lege  perspecta,  una  aliqua  particula  ejus 
proposita  judicare  vel  respondere." — Dig.  i  3,  24. 

"  IncivUe,  id  est  iniquum  et  contra  j  us." — Donellus,  Comm.  deJur.  Civ. 
1, 13,  p.  32. 

Vattel,  1.  2,  c.  17,  286. 
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It  may  be  necessary  to  affix  a  different  signification  to  the 
same  term  in  different  parts  of  the  same  instrument,  the 
term  being  construed  according  to  the  subject  matter,  pro 
subjecta  materia  (y).  Vattel  illustrates  this  position  by  an 
example  showing  that  the  word  day  might  be  employed  in 
two  meanings  in  one  and  the  same  Treaty.  It  might  be 
stipulated  in  a  Treaty  that  there  should  be  a  truce  for  fifty 
days,  upon  the  condition  that  during  eight  successive  days 
the  belligerent  parties  should,  through  their  agents,  en- 
deavour to  effect  a  reconciliation ;  \he  fifty  days  of  the  truce 
would  be  days  and  nights  or  days  of  twenty-four  hours, 
according  to  the  ordinary  legal  computation ;  but  it  would 
be  irrational  to  contend  that  the  condition  would  not  be 
fulfilled  unless  the  agents  of  the  belligerent  parties  were, 
during  the  eight  days,  to  labour  night  and  day  without  in- 
termission. 

3.  Words  of  art,  or  technical  words  are  to  be  construed 
according  to  their  technical  meaning.  This  is  as  universal 
a  maxim  as  any  that  can  be  found  in  jurisprudence.  It 
finds  its  application  in  International  Jurisprudence  chiefly 
upon  questions  of  geographical  or  local  distinctions  (z). 

LXXI.  The  principles  which  have  been  laid  down  may 


(y)  "  Prater  heec  multa  reperimua  tractate  et  de  petitione  hereditaria, 
et  de  distractis  rebus  hereditaria,  et  de  dolo  prceterito,  et  de  fructibus, 
de  quibus,  quum  forma  senatusconsulto  sit  data,  optimum  est,  ipsius, 
senatusconsulti  interpretationem  facere,  verbis  ejus  relatis."  Then  follow 
the  words  of  the  S.  Consultum,  and  the  rule  deduced  is,  "  Aptanda  est 
igitur  nobis  singulis  verbis  senatusconsulti  congruens  interpretation — Dig. 
v.  3,  20,  6. 

"  Utrum  autem  omne  pretium  restituere  debebit  bonsB  fidei  possessor, 
an  vero  ita  demum,  si  factus  sit  locupletior  P  videndum ;  tinge  pretium 
acceptum  vel  perdidisse,  velconsumsisse,  vel  donasse.  Et  verbum  quidem : 
pervenisae,  ambiguum  est,  solumne  hoc  contineat,  quod  prima  ratione 
fuerit,  an  vero  et  id,  quod  durat  P  Et  puto  sequentem  clausulam  sena- 
tusconsulti sequendam,  etsi  hcec  sit  ambigua,  ut  ita  demum  computet,  si 
factus  sit  locupletior." — lb.  s.  23. 

(s)  Oral.  II.  16, 13  j  HI.  20,  33. 

Vattel,  iv.  s.  8?. 

Sir  L.  Jenkins,  ii  78C. 
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suffice  for  the  due  interpretation  of  those  Treaties  in  which 
the  language  clearly  expresses  the  intention  of  the  contract- 
ing parties,  and  with  respect  to  which  there  is  no  circum- 
stance which  prevents  us  from  recognising  this  intention  so 
expressed,  as  containing  the  true  meaning  of  the  contract. 

LXXII.  We  have  now  to  consider  those  cases  in  which 
the  language  (a)  employed  gives  rise  to  a  doubt  as  to  tho 
intention  of  the  contracting  parties,  and  therefore  requires 
for  its  elucidation  a  logical  interpretation.  This  doubt  may 
be  occasioned  either  by  the  uncertainty  or  by  the  impropriety 
of  the  language. 

Each  of  these  divisions  may  admit  of  separate  rules  of 
interpretation.  There  are,  however,  certain  general  rules 
which  may  be  said  to  be  equally  and  without  distinction 
applicable  to  both. 

LXXIIL  (&)  First, — The  rule  which  has  already  been 
adverted  to,  of  deriving  the  interpretation  of  a  particular 
passage  from  a  comparison  with  the  whole  context  of  the 
instrument,  and  which  mode  of  interpretation  belongs  as 
much  to  the  logical  as  to  the  grammatical  division  of  the 
subject.  Mr.  Wildman  illustrates  this  position  by  the 
following  example : — "  the  ninth  article  of  the  Treaty  of 
Utrecht  provided  that  the  port  of  Dunkirk  should  be 
destroyed :  '  Nee  dicta  munimenta  portus  moles  aut 
'  aggeres  denuo  unquam  reficiantur.'  The  plain  inten- 
tion of  this  stipulation  was,  to  prevent  the  existence  of  a 


(a)  u  Scripti  et  voluntatis  frequentissima  inter  consultos  qurestio  est: 
et  pars  magna  controversy  juris  hinc  pendet" — Qmntik  Inst.  Orator, 
lib.  vii.  c  6. 

(b)  u  Deprehenditur  sententia  angustior  seu  lex  plus  scripsisse,  minus 
senaisse,  quatuor  ex  rebus-,  quarum  in  singulis  si  verba  ex  sententia 
temperari,  nee  longius  produci  animadverterimus,  turn  veram  esse  legem 
interpretationis  quam  dixi  intelligemus.  Deprehenditur  igitur  ex  his 
rebus :  (1.)  ex  aliis  partibus  ejusdem  legis ;  (2.)  ex  ratione  legis ;  (3.)  ex 
aequitate ;  (4.)  ex  aliis  legibus.  Quae  omnia  cum  ad  sententiam  et  vim 
legis  cognoecendam  pertineant,  diligenter  in  omnibus  rebus  qurcrenda  et 
spectanda  sunt*' — DoneUus,  Comm.  de  Jur.  Civ.  i.  13,  p.  31; 

Dig.  L.  16, 126,  contains  a  good  illustration  of  the  rule. 

VOL.  II.  II 
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"  French  port  of  military  equipment  in  the  midst  of  the 
'*  Channel.  The  King  of  France,  while  he  was  destroying 
the  port  of  Dunkirk,  in  accordance  with  the  article  of  the 
Treaty,  was  constructing  at  Mardick,  at  the  distance  of  a 
league,  another  port  of  greater  dimensions  and  importance. 
The  English  Government  remonstrated  upon  the  absurdity 
"  of  putting  such  a  literal  construction  upon  the  article  as 
"  would  entirely  defeat  its  object  (c) ;  and  the  French 
"  Government  ultimately  acquiesced,  and  discontinued  the 
"  works  (d).  It  was  stipulated  by  the  fourth  article  of  the 
"  Treaty  between  France  and  England,  concluded  at  the 
"  Hague  in  1777,  that  no  new  port  should  be  formed  within 
u  two  leagues  of  Dunkirk  and  Mardick  "  (e). 

Secondly  (J), — The  rule  of  considering  the  ground  or  rea- 
son (ratio  legis)  in  which  the  Treaty  originated,  and  the 
object  of  those  who  were  parties  to  it.  This  is  a  less  safe 
and  less  certain  mode  of  interpretation,  and  one  which  re- 
quires more  caution  in  its  use  and  application. 

Thirdly, — The  rule  of  instituting  a  comparison  between 
the  Treaty  in  dispute  and  other  Treaties,  whether  prior,  pos- 
terior, or  contemporary,  upon  the  same  subject  and  between 
the  same  parties.  This  is  a  source  from  which  the  intention 
of  the  contracting  parties  may  generally  be  fairly  and  safely 
derived ;  at  all  events  it  may  be  derived  from  this  source  in 
a  less  suspicious  manner  than  from  a  reference  to  those 
facts  and  circumstances  (themselves,  perhaps,  a  matter  of 


(c)  Grotius,  ii.  16,  xx.  2,  3. 

(d)  Floss,  iv.  888,  et  seq. 

(e)  WUdman's  Intern.  Law,  vol  i.  p.  178. 

(/)  "Si  geueralem  aliquam  orationem  legis  alia  pars  ejusdem  legis 
nominatim  non  mutabit,  aut  minuet :  secundo  loco  ratio  legis  consulenda 
est.  Ex  hac  praecipue  voluntas  et  sententia  legis  perspicitur.  Quin  imo 
ratio  nihil  est,  nisi  voluntas  legis :  siquidem  ratio  et  causa  legis  est  id, 
quod  lex  sibi  propositum  babuit,  ut  legem  constitueret;  id,  propter  quod 
lex  lata  est,  et  sine  quo  lata  non  esset ;  denique  quod  lex  in  jure  consti- 
tuendo  consequi  voluit." — Donelkts,  Comm.  de  Jur.  Civ.  i.  13,  p.  82.— 
Grot.  ii.  16,  8. 
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» 

dispute,)  which  immediately  preceded  the  conclusion  of  the 
Treaty  (g). 

Fourthly, — The  rule  of  having  regard  to  the  consequences, 
to  the  justice  or  injustice,  advantage  or  disadvantage,  which 
would  ensue  from  affixing  a  particular  meaning  to  the 
doubtful  expressions. 

This  is,  indeed,  a  mode  of  interpretation  to  which  recourse 
must  be  still  more  sparingly  and  more  cautiously  had. 

Fifthly, — When  a  provision  or  clause  in  a  Treaty  is 
capable  of  two  significations,  it  should  be  understood  in  that 
one  which  will  allow  it  to  operate,  rather  than  in  that  which 
will  deny  to  it  effect  (A).  Thus,  according  to  Municipal 
Law,  if  in  a  partition  between  Peter  and  Paul%  it  is  agreed 
that  Peter  shall  have  a  way  over  his  land,  though  in  strict 
grammatical  construction  this  would  mean  his  own  land ;  yet 
as  in  that  sense  the  agreement  would  be  nugatory,  it  must 
be  construed  to  mean  the  land  of  Paul(i).  This  rule  is 
perhaps  a  corollary  from  that  which  has  been  already  stated, 
viz.,  that  the  intention,  rather  than  the  words,  of  the  con- 
tracting parties   is   to  be   considered.     Both  rest  on  the 

» 

(g)  u  Non  est  novum,  ut  priores  leges  ad  posteriores  trahantur."— Dig, 
L  3,  26. 

"  Ideo,  quia  aotiquiores  leges  ad  posteriores  trahi  usitatum  est,  semper 
quasi  hoc  legibus  inesse  credi  oportet  ut  ad  eas  quoque  personas  et  ad  eas 
res  pertineant,  quae  quandoque  similes  erunt." — lb.  27. 

"  Sed  et  posteriores  leges  ad  priores  pertinent,  nisi  contrariffi  sint ;  idque 
multis  arguments  probatur." — lb.  28. 

(A)  "  Quoties  in  stipulationibus  ambigua  oratio  est,  commodisaimum  est 
id  accipi,  quo  res,  qua  de  agitur,  in  tuto  sit" — Dig.  xlv.  i.  80. 

(•")  Pothier  (Evans1  transL)  i.  p.  54. 

"  Si  tibi  pecuniam  donassem,  ut  tu  mihi  eandem  crederes,  an  credita 
fieret  P  Dixi  in  hujusmodi  propositionibus  non  propriis  verbis  nos  uti ; 
nam  talem  contractual  neque  donationem  esse,  neque  pecuniam  creditam  ; 
donationem  non  ease,  quia  non  ea  mente  pecunia  daretur,  ut  omnimodo 
penes  accipientem  maneret;  creditam  non  esse,  quia  exsolvendi  causa 
magifi  daretur,  quam  alterius  obligandi.  Igitur  si  is,  qui  pecuniam  hac 
conditione  accepit,  ut  mihi  in  creditum  daret,  acceptam  dederit,  non  fore 
creditam ;  magis  enim  meum  accepisse  intelUgi  debeo.  Sed  haec  intelli- 
genda  sunt  propter  subtilitatem  verborura;  benign  i us  tamen  eet,utrumque 
valere." — Dig.  xii.  i.  20. 

h  2 
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presumption  of  common  sense,  that  no  contract  is  entered 
into  with  the  intention  of  being  nugatory  (A). 

Sixthly, — When  the  same  provision  or  sentence  expresses 
two  meanings,  that  one  which  most  conduces  to  carry  into 
effect  the  end  and  object  of  the  Convention  should  be 
adopted  (f). 

Seventhly, — An  ambiguity  in  the  terms  of  a  Convention 
may  sometimes, — due  regard  being  of  course  had  to  the 
subject  matter, — be  explained  by  the  common  use  of  those 
terms  in  the  country,  with  respect  to  which  more  especially 
the  engagement  is  made(m). 

Eighthly, — The  rule,  that  the  influence  and  authority  of 
usage  in  the  interpretation  of  private  covenants,  is  such,  that 
customary  clauses,  though  not  expressed,  are  held  to  be  con- 
tained therein,  is  in  its  spirit  applicable  to  International 
covenants  (n). 

LXXIV.  We  have  now  to  consider  the  cases  in  which 
doubt  arises  from  the  uncertainty  of  the  expression:  and 
first,  as  to  the  nature  of  this  uncertainty.  It  will  generally 
be  found  to  arise  either  from — 1.  incompleteness :  2.  or 
ambiguity. 

LXXV,  The  uncertainty  caused  by  incompleteness^  par- 
takes of  the  character  of  a  speech  interrupted,  before  the 


(k)  "  Omnia  hominum  facta  ad  scopum  aliquem  atque  finem  tendunt, 
unde  sibi  vel  aliis  utilitatem  quandam  expectant" — Cic.  de  ffln.  1.  i. 
c,  10. 

(/)  "Quoties  idem  sermo  duas  sententiaa  expriniit,  ea  potissimum 
accipietur,  qu®  rei  gerendre  aptior  est." — Dig.  L.  17,  67. 

Compare  also  Dig.  xxiv.  i.  52. 
Dig.  xix.  ii.  15,  4. 
Dig.  xix.  ii.  18. 

(m)  "  Semper  in  stipulationibus  et  in  ceteris  contractibus  id  sequimur 
quod  actum  est  At  si  n  on  appareat,  quid  actum  est,  erit  consequent  ut 
id  sequamur,  quod  in  regione,  in  qua  actum  est,  frequentatur." — Dig.  L. 
17,84. 

(n)  "  In  contractibus  tacite  veniunt  ea  quae  sunt  moris  et  consuetudinis.'1 
— Pothier  (Evans1  Trans.)  toL  i.  p.  66.  "  In  obscuris  inspici  solet,  quod 
verisimilius  est,  aut  quod  plerwnque  fieri  solet" — Dig.  L.  17,  114. 
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thought  intended  to  be   conveyed  by  it  has  been  fully 
uttered  (0). 

The  Roman  Law  furnishes  instances  of  such  incompleteness, 
referring  to  cases  in  which  the  law  has  required  a  deed  or 
act  of  business  to  be  attested  by  witnesses,  but  has  omitted 
to  specify  the  number  (/?);  or  where  a  testator  has  required 
a  sum  of  money  to  be  paid,  but  omitted  to  specify  the  amount 
or  the  coin  ( q). 

LXXVI.  The  uncertainty  arising  from  ambiguity  is 
more  important  in  its  character  and  more  frequent  in  its 
occurrence.  It  is  of  two  kinds,  1.  The  ambiguity  of  single 
expressions  (singuhrum  verborum) ;  2.  The  ambiguity  which 
springs  from  the  general  construction  (compositione  orationis) 
of  the  instrument  (r). 

LiXXVIL  The  ambiguity  of  single  expressions  arises 
when  one  object  only  is  intended  to  be  designated,  but  the 
expression  used  for  the  purpose  embraces  more  than  one. 
In  civil  affairs  this  happens  more  frequently  with  respect  to 
the  testaments  and  contracts  of  individuals,  than  with  respect 
to  public  laws ;  but  the  Treaty  or  International  Covenant, 
it  must  be  remembered,  partakes  of  the  character  both  of  a 
law  and  a  contract.     The  Roman  Law  suggests  as  instances 


(o)  Savigng,  R.  R.  L  36. 

(p)  Nov.  107,  c.  i  In  the  preface  to  this  novel,  it  is  remarked  that 
the  wills  of  testators  were  often  so  imperfectly  expressed,  that  they  re- 
quired Diviners  rather  than  Interpreters:  "  Eig  ro<ravrrjv  daa^uav  UfiXQov, 

Skjti  fiaitTtuv  fiaXXov  jj   epfirjviwv   ravra    irpooStlrrQai."     So  the  English 

lawyers  have  a  maxim,  "  Divinatio  non  interpretatio  est  quae  omnino 
recedit  a  litera." 

(q)  "  Et  si  plures  fuerint  testes  adhibiti,  sufficit  solennem  numerum 
exaudire."  •  .  .  .  "  Sed  et  si  notain  postea  adjecerit  legato  vel  sua 
voce  vel  litteris,  vel  summam,  vel  nomen  legatarii,  quod  non  scripserat, 
vel  nummorum  qualitatem,  an  recte  fecerit  P  Et  puto  etiam  qualitatem 
nummorum  posse  postea  addi ;  nam  et  si  adjecta  non  fuisset,  utique  pla- 
ceret  conjectionem  fieri  ejus,  quod  reliquit,  Tel  ex  vicinis  scripturis,  vel  ex 
consuetudine  patrisfamilias  vel  regionis." — Dig.  xxviii.  i.  21. 

(r)  Dondlus,  Com.  de  Jur.  Civ.  L  p.  43. 

Savigny,  R,  R.  i.  36. 

Dig.  xxviii.  1,  21,  1. 
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of  this  kind  of  ambiguity,  testaments  in  which  the  slave 
Stichus  is  bequeathed  as  a  legacy,  Titius  is  named  as  legatee, 
and  the  farm  of  Corneliuses)  is  the  subject  of  the  bequest; 
but  there  are  several  slaves  named  Stichus,  several  persons 
named  Titius,  several  farms  designated  the  farm  of  Cor- 
nelius. 

Or  it  may  happen  that  the  expressions  relate  to  some  ab- 
stract idea,  a  class  of  things  or  persons,  and  then  the  am- 
biguity arises  either  from  the  fact,  1.  that  the  expression 
used  has  various  and  different  significations,  like  the  ex- 
pressions puer,  familia,  potestas9  prascriptio,  in  the  Roman 
Law  (t).  2.  that  it  has  a  restricted  (stricta)  and  an  extensive 
(lata)  signification,  as  the  words  cognatio,  pignus,  hypotheca, 
adoptio  had  in  the  Roman  Law  (a).  The  interpretation 
applied  to  these  two  kinds  of  ambiguity  is  usually  called  by 
jurists  declaratory  (declarativa). 

LXXVIIL  The  ambiguity  which  arises  from  tike  general 
construction  (compositione  orationis),  was  not  unnoticed  by 
the  Roman  lawyers,  both  with  respect  to  laws  and  to  the 
instruments  of  private  business. 

The  former  is,  indeed,  well  illustrated  by  an  instance 
which  occurs  in  the  Digest  itself,  in  which  the  jurist,  after 
stating  various  questions  requiring  the  application  of  a 
principle  of  law,  ends  the  paragraph  by  the  words  mihi 
contra  videtur:  the  interpretation  depends  entirely  on  the 

(*)  Dig.  xxx.  39, 6. 

(t)  Savigny,  R.  JR.  i.  8.  36. 

Dig.  L,  16,  195.  Families  appellatio — varie  accepta  est,  nam  et  in  res, 
et  in  personas  diducitur,  &c. 

Cod.  ill.  39,  0.  The  word  preescriptio  is  used  to  signify  either  a  legal 
pleading,  defensive  plea,  or  prescription. 

lb.  5, 13.  Use  of  the  phrase,  si  tamen  extant,  may  mean  if  they  are  not 
destroyed,  or  if  they  have  not  been  alienated  by  the  husband  (extant  apud 
tnaritum). 

(w)  Dig.  i.  7, 1,  s.  1.  "  Quod  adoptionis  nomen  est  quidem  generate,  in 
duas  autem  species  dividitur,"  &c. 

lb.  viii.  2,  23.  "  Quodsi  ita  sit  cautum,  ne  htnunibus  officiatur,  ambigua 
est  scriptttra,  utrumne  his  luminibus  officiatur,  quae  nunc  sunt  an  etiam 
his,  quae  postea  quoque  fuerint" 
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question,  whether  these  words  relate  to  the  whole  of  the 
foregoing  paragraph,  or  to  a  part  of  it  (x). 

Cicero  (y)  puts  a  well-known  case  of  ambiguity  relating 
to  private  instruments,  in  the  direction  given  by  a  testator 
to  his  heir  with  respect  to  a  certain  weight  of  silver  plate 
to  be  given  to  his  (testator's)  wife,  the  bequest  being  so 
worded  that  the  collocation  of  the  words  (qua  volet)  left  it 
doubtful  whether  the  selection  of  the  particular  plate  rested 
with  the  heir  or  the  wife.  The  rules  of  interpretation,  it 
may  be  observed,  which  Cicero  suggests  are  much  the  same 
as  those  which  are  laid  down  in  this  chapter. 

LXXIX.  However  different  these  forms* of  doubt,  aris- 
ing from  the  incompleteness  or  ambiguity  of  an  instrument, 
may  be,  they  have  this  feature  in  common,  that  they  offer 
an  obstacle  to  the  full  understanding  of  the  intention  of  the 
framers  of  the  Treaty  in  which  they  occur. 

Whether  this  obstacle  has  arisen  from  the  want  of  clear- 
ness in  the  thoughts,  or  in  an  imperfect  mastery  over  lan- 
guage in  the  provisions  of  the  Treaty,  a  logical  interpreta- 
tion is  equally  needed  ;  and  for  this  purpose  the  application 
of  the  general  rules,  already  laid  down,  must  be  first  resorted 
to. 

LXXX.  With  respect  to  difficulties  of   construction, 


(x)  Dig.  xliv.  8,  2. 

(y)  "  Ex  ambiguo  autem  nascitur  controversia,  quum,  quid  senserit 
scriptor,  obscurum  est,  quod  scriptum  duaspluresve  res  significat,  ad  hunc 
modum :  Paterfamilias,  quum  fifium  heredem  faceret,  vasorum  argente- 
orum  centum  pondo  uxori  suae  sic  legavit :  here*  meus  uxori  mea  vasorum 
argenUorum  pondo  centum,  guts  volet,  dato.  Post  mortem  ejus  vasa  mag- 
nifica  et  pretiose  cealata  petit  a  filio  mater.  Hie  se,  qua  ipse  vellet 
debere  (licit  Primum,  si  fieri  poterit,  demonstrandum  est,  non  esse  am- 
bigue  scriptum,  propterea  quod  omnes  in  consuetudine  sermonis  sic  uti 
soleant  eo  verbo  uno  pluribusve  in  earn  sententiam,  in  quam  is,  qui  dicet, 
accipiendum  esse  demonstrabit  Deinde  ex  superiore  et  ex  inferior© 
scziptura  docendum  id,  quod  quseratur,  fieri  perspicuum.  Quare  si  ipsa 
separatim  ex  se  verba  considerentur,  omnia,  aut  pleraque  ambigua  visum 
iri ;  quae  autem  ex  omni  considerate  scriptura  perspicua  fiant,  h»c  am- 
biffua  non  oportere  existimari" — De  Invent.  1.  ii.  c.  40, 
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arising  from  both  the  foregoing  sources  of  doubt,  two  general 
rules  are  applicable  (z). 

1.  That  the  contracting  party,  who  might  and  ought  to 
have  expressed  himself  clearly  and  fully,  must  take  the  con- 
sequences of  his  carelessness,  and  cannot,  as  a  general  rule, 
introduce  subsequent  restrictions  or  extensions  of  his  mean- 
ing (a). 

2.  That  what  is  sufficiently  declared  must  be  taken  to  be 
true,  and  to  have  been  the  true  intention  of  the  party  enter- 
ing into  the  engagement. 

LXXXI.  Under  the  second  branch  of  logical  interpreta- 
tion, we  have  to  consider  cases  of  doubt,  arising  from  the 
impropriety  of  the  expression  employed.  That  is  to  say, 
cases  in  which  the  expression  does  convey  a  meaning,  and 
abstractedly  considered,  an  unambiguous  meaning,  but  one 
which,  when  the  circumstances  are  considered,  evidently 
does  not  convey  the  meaning  intended  by  the  author  or 
authors  of  the  instrument  in  which  it  occurs. 

In  such  cases  is  the  word  or  the  inteution  to  prevail  ?  It 
must  be  answered,  that  as  the  only  function  of  the  word  is 

• 

(z)  Vattel,  ib.  as.  264-266.. 

(a)  "  In  stipulationibus  quum  quaritur  quid  actum  sit,  verba  contra  six- 
pulatorem  interpretanda  sunt" — Big.  xlv.  i.  38,  18. 

"  Veteribus  placet,  pactionem  obscuram  vel  ambiguam   venditor*  et  qui 
locavit'nocere,  in  quorum  fuit potentate  legem  apertius  conscribere." — Dig.  • 
II.  14,  39 ;  et  vide  ib.  xviii.  1,  21 ;  L.  17, 172  j  xviii.  1,  83. 

Mr.  Evans  very  justly  observes,  in  a  note  to  his  edition  of  PotMer  on 
Obligations,  that "  The  rule  of  the  English  Law  is  directly  the  reverse, 
and  the  words  of  an  engagement  are  to  be  construed  most  strongly  against 
the  person  engaging.'1  He  adds  that  "These  two  opposite  rules  have 
probably  both  resulted  from  the  same  maxim,  that  verba  ambigua  fortius 
accijnuntur  contra  proferentem.  By  the  Roman  Law,  the  words  of  the 
stipulation  were  necessarily  those  of  the  person  to  whom  the  promise  was 
made ;  the  person  promising  only  assented  to  the  question  proposed  by 
the  person  stipulating.  There  is  nothing  similar  to  this  in  the  covenants 
and  engagements  used  in  England ;  but  an  indenture  is  the  deed  of  both- 
parties,  and  the  words  it  contains  are  taken  as  the  words  of  both,  except 
as  to  those  parts  which  are  in  their  nature  only  applicable  to  one  of  them/' 
— VoL  L  p.  58.  See,  too,  Savigny,  Obligationenrecht,  II.  193,  4,  5,  who 
expresses  himself  exactly  to  the  same  effect 
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to  express  the  intention,  to  sacrifice  the  latter  to  the  former 
is  to  prefer  the  means  to  the  end.  The  Roman  jurists  justly 
said  of  laws,  "  Non  hoc  est,  verba  earum  tenere,  sed  vim  ac 
"  potestatem''  (b);  and  not  less  justly  of  contracts,  "In 
"  conventionibus  contrahentium  voluntatem  potius,  quam 
"  verba  spectari  placuit "  (c). 

LXXXII.  Cases  of  this  character  exhibit  a  much  less 
varied  form  than  those  in  which  the  doubt  arises  from  the 
uncertainty  of  the  expression. 

The  impropriety  of  the  words  to  express  the  meaning 
arises,  when  the  words  convey  more  or  less  than  the  meaning 
of  the  person  using  them.  In  the  former  case  the  impropriety 
of  the  expression  is  rectified  by  a  narrowing  or  restrictive 
interpretation  (interpretatio  restrictiva),  in  the  latter  by  a 
widening  or  extensive  interpretation  (interpretatio  extensiva). 

LXXXIII.  The  object  of  both  kinds  of  interpretation  is 
identical,  namely,  to  bring  the  expression  in  unison  with  the 
thought,  and  the  necessity  and  justification  of  both  is  founded 
upon  the  hypothesis,  that  the  thought  is  as  demonstrably 
clear  as  the  expression  is  evidently  improper.  Although, 
therefore,  this  land  of  interpretation  has  been  ranged  under 
the  class  designated  as  logical,  it  manifestly  is  also  of  an 
historical  character,  necessitating  a  recurrence  to  the  record 
of  the  facts  which  preceded  or  accompanied  the  formation  of 
the  Treaty ;  and  here  again  we  must  have  recourse  to  the 
general  rules  -of  interpretation  which  have  been  already  laid 
down. 

In  the  application,  equally  of  the  restrictive  as  of  the  ex- 
tensive modes  of  interpretation,  the  most  scrupulous  caution 
is  to  be  observed,  lest  the  true  bounds  of  the  doctrine  which 

(6)  Dig.  i.  3, 17. 

"  Verbum,  ex  legibus  sic  accipiendum  est :  tarn  ex  legrun  sententia,  quam 
ex  verbis." — Dig.  L.  16,  6. 

*  "  Sed  etei  maxime  verba  legis  hunc  habeant  intellectum,  tamen  mens 
legislators  aliud  vult" — lb,  xxvii.  1,  13,  2. 

"  Non  oportere  jus  civile  calumniari  neque  verba  captari,  sed  qua  mente 
quid  diceretur,  animadvertere  convenire." — lb,  x.  4, 19. 

(<•)  Dig.  L.  10,  219. 
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we  are  considering  be  overpassed,  and  inference  (d)  or 
analogy  (i),  be  substituted  for  interpretation,  in  which  case 
it  is  clear  that  the  expression  is  not  rectified  by  being 
brought  into  unison  with  the  idea,  but  that  a  new  idea  is 
substituted  by  the  interpreter  in  the  place  of  that  which  was 
present  to  the  mind  of  the  framers  of  the  Treaty. 

LXXXIV.  With  respect  to  the  mode  of  interpretation, 
which  has  been  designated  as  extensive,  Vattel,  agreeing  with 
Grotius  and  Puffendorf  (J),  is  of  opinion  that  where  the 
sufficient  and  only  reason  of  a  provision  is  undisputed  and 
certain,  such  provision  may  be  extended  to  cases  to  which 
the  same  (g)  reason  applies,  although  the  provision  be  not 
comprised  within  the  signification  of  the  terms  employed. 
This  principle  is  sometimes  called,  an  adhering  to  the  spirit 
rather  than  the  letter  (A).  The  Koran  forbad  wine  to  the 
Mahometans,  and  in  so  doing  forbad  all  intoxicating 
liquors.  It  was  a  provision  in  a  Treaty  that  a  certain 
city  should  not  be  enclosed  within  walls:  at  the  time 
when  the  Treaty  was  made,  walls  were  the  only  species  of 
fortifications  in  use ;  it  would  not  be  lawful  to  fortify 
that  city  by  means  of  fosses  and  earthworks,  because  the 
spirit  and  intention  of  the  Treaty  was  to  prevent  the 
fortification  of  the  town.  Sempronius  willed  in  his  last 
testament  that  if  the  child  of  his  then  pregnant  wife  should 
die,  Curius  should  be  his  heir.  The  testator  died,  but  his 
wife  proved  not  to  be  pregnant.     Are  the  heirs  under  an  in- 

(d)  Savigny,  R.  It.  i.  8.  87. 

(e)  "  Anahgia  prater  legis  argrimenttim  novi  aUgtrid  inducimus,  ideo, 
quod  id  quoque  voluisse  legislatorem  probabile  sit :  quro  quidem  res  est 
et  discriminis  et  cautionis  plenissima." — Muhlenbruch,  Doctrine  Pandect. 
L  1,  s.  64. 

(/)  Qrotim,  1.  ii.  c.  16, 20. 

Fitfendorf,  Lv.c.  12, 18. 

Vattel,  1.  ii.  c.  17,  s.  291-2. 

(g)  If,  Grotius  observes,  it  only  comes  within  a  like  reason,  this  will 
not  show  that  they  were  included  in  his  meaning. 

(A)  "  Ergo  hie  status  ducit  ex  eo  quod  scriptum  est,  id  quod  incertum 
est:  quod  quoniam  ratiocinatione  colligitur,  ratiocinativus  dicetur." — 
Quintitian,  Inst.  Orat.  L  vii.  c.  8. 
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testacy,  or  Curius,  to  possess  the  property  ?  The  latter,  for 
it  is  manifest  that  the  intention  of  the  testator  was  that 
Curius  should  stand  next  to  the  testator's  own  child.  These 
are  the  illustrations  employed  by  Vattel  and  his  great  pre- 
decessors, in  support  of  the  position.  One,  it  will  be  seen, 
borrowed  from  a  law>  one  from  a  convention,  one  from  a 
unilateral  act  or  testament  Vattel,  however,  enforces  with 
great  earnestness  the  necessity  of  the  utmost  caution  always 
attending  the  use  of  a  mode  of  interpretation  which  is  not 
authorised  by  the  terms  of  the  instrument.  It  may  only  be 
resorted  to  in  cases  where  there  is  no  dispute  with  respect  to 
the  true  and  only  reason  of  the  provision ;  and  the  cardinal 
rule,  that  the  true  sense  of  a  promise  is  not  only  that  which 
was  in  the  mind  of  the  promiser  (i),  but  also  that  which  has 
been  sufficiently  declared,  and  which  both  the  contracting 
parties  must  have  reasonably  understood,  is  never  to  be  de- 
parted from.  On  the  one  hand,  therefore,  the  instrument  is 
not  to  be  construed  agreeably  to  the  reason  which  one  of  the 
parties  possibly  might  have  had  in  his  mind.  On  the  other 
hand,  it  certainly  ought  to  be  construed  agreeably  to  the 
reason  upon  which  the  parties  clearly  did  proceed. 

-  LXXXV.  This  rule  of  extensive  interpretation  excludes 
all  the  evasions  and  pretexts  which  have  been  resorted  to  for 
the  purpose  of  evading  stipulations.  As  a  general  maxim,  it 
is  true  that  good  faith  clings  to  the  spirit,  and  fraud  to  the 
letter  of  the  convention  (A). 

When  the  Corinthians,  being  forbidden  to  give  ships  to  the 
Athenians,  sold  them  some,  at  a  merely  nominal  price, — when 
the  Queen  of  Egypt  refused  to  pay  tribute  to  the  Khodians 

(t)  Vide  ante,  vol.  i.  p.  249. 

(k)  "  Circumscriptio  semper  crimen,  sub  specie  legis,  involvit.  Quod 
apparet  in  ilia  legitimam  est,  quod  latet,  insidiosum." — Seneca,  L  vi. 
Controv.  3. 

"  Contra  legem  facit,  qui  id  facit,  quod  Lex  prohibet :  in  fraudem  vero 
legis,  qui  salvia  verbis  legis  sententiam  ejus  circumvenit  Fraus  enim  legi 
fit  ubi,  quod  fieri  noluit,  fieri  autem  non  vetuit,  id  fit ;  et  quod  distat 
pijrov  dnb  Stavoia^  (id  est  dictum  a  eententia),  hoc  distat  fraus  ab  eo,  quod 
contra  legem  fit."— Dig.  i.  8,  29-30. 
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for  Pharos,  because,  though  as  an  island,  it  was,  under  the 
convention,  liable  to  such  tribute,  while  the  demand  was 
being  made  she  had  joined  it  to  the  continent  by  a  mole, — 
when  these  and  similar  frauds  are  attempted,  the  rule  of 
extensive  interpretation  by  which  they  are  condemned,  is  the 
rule  of  acknowledged  right  (/). 

LXXXVI.  There  is  .another  maxim  of  law  relating  to 
Private  Contracts,  which  relates  to  the  extensive  interpreta- 
tion, and  the  principle  of  which  is  applicable  to  International 
Covenants.  Pothier  says  that  (m),  "  When  the  object  of  the 
agreement  is  universally  to  include  everything  of  a  given 
nature  (une  universalite  des  ckoses),  the  general  description 
will  comprise  all  particular  articles,  although  they  may  not 
have  been  in  the  knowledge  of  the  parties.  For  instance, 
an  engagement  which  A.  makes  with  B.  to  abandon  his 
"  share  in  a  succession  for  a  certain  sum.  This  agreement 
"  includes  everything  which  makes  part  of  the  succession, 
"  whether  known  or  not ;  the  intention  of  A.  and  B.  was  to 
"  contract  for  the  whole.  Therefore  it  is  decided  that  A. 
"  cannot  object  to  the  agreement,  under  pretence  that  a 
"  considerable  property  has  been  found  to  belong  to  the  suo- 
"  cession  of  which  both  parties  had  no  knowledge." 

LXXX  VII.  Restrictive  is  the  reverse  of  Extensive  Inter- 
pretation, but  founded  upon  the  same  principle  of  making 
the  language  correspond  with  the  intention  of  the  parties  to 
the  convention. 

Grotius  lays  down  three  predicaments  in  which  Restrictive 
Interpretation  is  necessary. 

1.  When,  without  a  limitation  of  the  literal  meaning,  an 
absurdity  would  follow: 

(/)  The  Roman  lawyers  classed  the  modes  of  evading  a  prohibitory  law 
under  four  heads : — 
By  disguising  or  changing — 

(1.)  The  thing  which  was  the  subject  of  the  contract — Dig.  xiv.6, 7,3. 

(2.)  The  person. — lb.  xxiv.  1,  6. 

(3.)  The  nature  of  the  contract. — lb. 

(4.)  The  manner  of  contracting. — lb.  xvi.  1,  8, 14. 
(m)  Ibthier  (Evani  Transl.),  vol.  i.  p.  50. 
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2.  When  the  only  cause  or  reason  which  moved  the  will 
of  the  parties  to  the  contract  has  ceased. 

3.  When  the  matter  of  the  promise  or  engagement  is 
defective. 

L  XXXVIII.  It  is  a  maxim  of  law  that  no  one  is  supposed 
to  intend  what  is  absurd.  A  man  bequeaths  his  house  to  one 
person,  and  his  garden  to  another ;  it  would  be  absurd  to 
suppose  that  the  latter  had  a  garden  bequeathed  to  him  into 
which  he  could  not  enter.  The  absolute  bequest  of  the  house 
must  therefore  be  restricted,  and  subjected  to  the  condition  of 
allowing  a  passage  to  the  owner  of  the  garden.  Vattel  applies 
this  rule  to  the  conduct  of  States,  and  observes  that  when  the 
strict  meaning  of  a  Treaty  would  lead  to  an  unlawful  conse- 
quence, it  must  be  restricted.  The  State  which  has  promised 
to  assist  an  ally  in  all  his  wars,  ought  not  to  assist  him  in  a 
war  which  is  manifestly  unjust. 

LXXXIX.  Under  the  second  class  of  cases  mentioned  by 
Grotius,  must  be  discussed  the  important  question  arising 
from  the  maxim  of  Civilians,  conventio  omnis  intelligitur  rebus 
sic  stantibus.  When  that  state  of  things  which  was  essential 
to,  and  the  moving  cause  of,  the  promise  or  engagement, 
has  undergone  a  material  change,  or  has  ceased,  the  founda- 
tion of  the  promise  or  engagement  is  gone,  and  their  obligation 
has  ceased.  This  proposition  rests  upon  the  principle  that 
the  condition  of  rebus  sic  stantibus  is  tacitly  annexed  to  every 
covenant.  Grotius  (n)  admits  the  soundness  of  this  doctrine 
only  in  cases  in  which  it  is  quite  clear  that  the  existing  state 
of  things  was  the  sole  cause  of  the  contract. 

Vattel  illustrates  the  doctrine  by  several  instances  (o).  An 
Elective  Prince,  having  no  children,  promises  an  ally  that  he 


(n)  "  Solet  et  hoc  disputari,  an  promissa  in  se  habeant  tacitam  condi- 
tionem,  ai  res  maneant  quo  sunt  loco :  quod  negandum  est,  nisi  apertis- 
sime  pateat  statum  rerum  prosentexn  in  unica  ilia  quam  diximus  ratioue 
inclusum  esse.  Sic  passim  in  historiis  legimus  legatos  a  suscepto  itinere 
domum  rediisse  deserta  legatione,  quod  res  ita  mutatas  intelligerent,  ut 
tota  legationis  materia  aut  causa  cessaret." — L.  ii.  c  xtl  25,  2. 

(o)  L.  ii.  c.  xvii.  296. 
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will  endeavour  to  procure  for  him  the  right  of  succession  , 
but  a  son  is  afterwards  born  to  him.  Who  can  doubt  that 
the  engagement  is  made  void  by  this  subsequent  event?  A 
sovereign,  in  time  of  peace,  promises  to  send  succour  to  an 
ally ;  before  he  can  do  so,  war  breaks  out  in  his  own  do- 
minions :  he  is  not  bound  to  fulfil  a  promise  which  would 
leave  him  defenceless  (p).  So,  if  a  State  be  engaged  to 
furnish  another  State  with  certain  articles  of  commerce,  and 
subsequent  unforeseen  circumstances  render  these  articles  of 
paramount  importance  to  the  subjects  of  the  engaging  State, 
the  delivery  of  the  articles  cannot  be  reasonably  required. 
If,  for  instance,  a  State  has  promised  to  furnish  corn  to  an- 
other State,  and  a  dearth  takes  place,  so  that  there  be  not 
corn  enough  for  its  own  subjects  (y),  in  this  collision  of 
duties,  the  preference  must  be  given  to  the  latter  (r).  Ne- 
cessity, when  real  and  bonajide,  overrides  the  obligation  of 
the  promise. 

Lord  Stowell  observes  that  "  a  clear  necessity  will  be  a 
"  sufficient  justification  of  everything  that  is  done  fairly, 
and  with  good  faith  under  it "  (*).  And  again,  "  that  the 
law  of  cases  of  necessity  is  not  likely  to  be  well  furnished 
with  precise  rules ;  necessity  creates  the  law,  it  supersedes 
"  rules,  and  whatever  is  reasonable  said  just  in  such  cases  is 
"  likewise  legal.  It  is  not  to  be  considered  as  matter  of 
"  surprise,  therefore,  if  much  instituted  rule  is  not  to  be 
fC  found  on  such  subjects  "  (*). 


(p)  "  Humana  jura  omnia  ita  ease  comparata,  ut  non  obligent  in  sum- 
ma  necessitate/' — Ghrot.  L  ii.  c.  18-4,  s.  6. 

(g)  On  this  principle  Great  Britain  arbitrated  between  Sardinia  and 
Tunis,  1843-4.  With  respect  to  events  rendering  the  performance  of  a 
contract  illegal  in  the  case  of  individuals,  owing  to  the  breaking  out  of 
war  between  the  nations  to  which  they  belong,  see  Abbott  on  Merchant 
Ships  and  Seamen,  11th  edit,  pt  iv.  ch.  ii.  p.  453.  See  also  The  Teutonia, 
Admiralty  Court,  March  28, 1871,  Weekly  Notes,  p.  74. 

(r)   Vide  ante,  p.  12.  n. 

VatteJ,  I  ii.  c  12,  s.  170. 

(«)  The  Christiansberg,  6  Rob.  Adm.  Rep.  378. 

(0  T/te  Gratitudine,  3  Ibid.  266. 
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Treaties  concluded  against  a  particular  State,  in  order  to 
preserve  the  Balance  of  Power,  must  necessarily  be  subject  to 
change,  so  far  as  the  parties  are  concerned,  when  one  of  them 
endeavours  to  violate  the  principle  by  his  own  unlawful 
aggrandisement. 

Vattel,  in  accordance  with  the  natural  feelings  of  honour 
and  honesty,  inculcates  the  utmost  caution  in  the  application 
of  the  rule  of  interpretation  which  has  been  under  discussion. 
It  is  manifest  that  the  State,  like  the  Individual,  which  takes 
advantage  of  every  change  of  affairs  to  disengage  itself  from 
the  obligations  of  a  solemn  covenant,  weakens  the  foundations 
of  that  good  faith  on  which  the  peace  of  the  world  depends  (w). 

XC.  The  caution  which  Vattel  so  strongly  inculcates  with 
respect  to  the  rule,  "  conventio  omnis  intelligitur  rebus  sic 
stantibus?  was  never  more  amply  or  more  honourably  illus- 
trated than  in  the  conduct  of  Great  Britain  with  respect  to 
the  Busso-Dutch  Loan. 

During  the  wars  of  the  French  Bevolution,  Great  Britain 
took  possession  of  the  colonies  belonging  to  the  Dutch,  not 
because  she  was  at  war  with  Holland,  but  to  preserve  them 
from  France  when  France  invaded  Holland.  When,  in 
1814,  Holland  was  liberated  from  the  dominion  of  France, 
Great  Britain  conceived  herself  bound  in  honour  to  restore 
to  Holland  these  colonies.  Therefore,  on  the  13th  August, 
1814,  Great  Britain  concluded  a  Convention  with  the 
Netherlands,  in  the  first  article  of  which  she  engaged  to 
restore  to  the  Netherlands  all  the  colonies  which  were 
possessed  by  Holland  on  the  1st  of  January  1803,  with  the 
exception  of  the  Cape  of  Good  Hope,  Dememara,  Essequibo, 
and  Berbice,  which  possessions  were  to  be  disposed  of  by  a 
supplementary  Convention.  That  supplementary  Conven- 
tion was  contained  in  the  first  additional  article  to  the  Con- 
vention just  referred  to,  namely,  of  the  13th  August,  1814. 
By  that  additional  article,  Great  Britain  engaged,  first,  to 
pay  1,000,0007.  to  Sweden ;  secondly,  to  advance  2,000,000/. 

(u)  Vide  ante,  p.  73.    Conduct  of  Russia,  1871. 
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to  be  applied  towards  augmenting  and  improving  the  defences 
of  the  Low  Countries ;  thirdly,  to  bear  equally  with  Holland 
such  further  charges  as  might  be  agreed  upon  towards  the 
final  and  satisfactory  settlement  of  the  Low  Countries,  in 
union  with  Holland,  &c.,  not  exceeding  in  the  whole  the 
sum  of  3,000,000/.,  to  be  defrayed  by  Great  Britain.  In 
consideration  of  these  engagements,  the  Netherlands  agreed 
to  cede  in  full  sovereignty  to  His  Britannic  Majesty  the 
colonies  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo, 
and  Berbice.  The  manner  in  which  this  latter  sum  was  to 
be  expended  was  determined  by  a  subsequent  Convention  (x) 
signed  on  the  19th  of  May,  1815,  between  Great  Britain, 
the  King  of  the  Netherlands,  and  Russia,  by  wljich  Great 
Britain  undertook  the  payment  of  a  part  of  a  debt  owed  by 
Russia  to  Holland. 

According  to  the  terms  of  the  Convention,  "  His  Majesty 
the  King  of  the  Netherlands,  being  desirous,  upon  the  final 
reunion  of  the  Belgic  provinces  with  Holland,  to  render  to 
the  Allied  Powers  who  were  parties  to  the  Treaty  con- 
"  eluded  at  Chaumont  on  the  1st  March,  1814,  a  suitable 
"  return  for  the  heavy  expense  incurred  by  them  in  de- 
"  livering  the  said  territories  from  the  power  of  the  enemy ; 
"  and  the  said  Powers  having,  in  consideration  of  arrange- 
"  ments  made  with  each  other,  mutually  agreed  to  waive 
"  their  several  pretensions  under  this  head  in  favour  of  His 
Majesty  the  Emperor  of  all  the  Russias,  His  said  Majesty 
the  King  of  the  Netherlands  has  thereupon  resolved  to 
"  proceed  immediately  to  execute  with  His  Imperial  Majesty 
"  a  Convention  to  the  following  effect,  to  which  His  Britannic 


(x)  Hansard's  Pari.  Deb.  vol.  xc.  N.  S.  vol.  xci. — Debates  on  Cracoio. 
See  especially  the  speeches  of  Lord  John  Russell,  Sir  W.  Molesworth, 
Sir  R.  Peel,  and  Mr.  Stuart  Wortley.  See,  too,  the  question  again 
mooted  in  the  House  of  Commons,  hy  Lord  Dudley  Stuart,  August  1, 
1864,  and  the  speech  of  Sir  W.  Molesworth,  which  exhausts  the  subject 

56  Geo.  HI.  c.  115.  (28th  June,  1816.) 

2  &  3  Wm.  IV.  c.  81  (3rd  August,  1&32.) 

Hertzletfs  Treaties,  vol.  iv.  p.  3G7,  &c. 
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<c  Majesty  agrees  to  be  a  party,  in  pursuance  of  engage- 
"  ments  taken  by  His  said  Majesty  with  the  King  of  the 
"  Netherlands,  in  a  Convention  signed  at  London  on  the 
"  13th  day  of  August,  1814." 

In  the  second  article,  their  Belgic  and  Britannic  Majesties 
engaged  to  pay  an  annual  interest  of  5  per  cent,  on  the 
said  capitals,  together  with  a  sinking  fund  of  1  per  cent.  In 
the  third  and  fourth  articles  it  was  agreed  that  these  pay- 
ments should  be  made  through  the  agency  of  Russia,  and 
that  Russia  should  "  continue  as  heretofore  to  be  security 
"  to  the  creditors  for  the  whole  of  the  said  loan,  and  shall 
be  charged  with  the  administration  of  the  same,  their 
Belgic  and  Britannic  Majesties  remaining  liable  to  his 
Imperial  Majesty,  each  for  the  punctual  discharge  of  the 
respective  proportions  of  the  said  charge." 
By  the  fifth  article  it  was  said  to  be  "  understood  and 
agreed  between  the  high  contracting  parties,  that  the 
"  said  payments  on  the  part  of  their  Majesties  the  King  of 
"  the  Netherlands  and  the  King  of  Great  Britain,  as  afore- 
"  said,  shall  cease  and  determine  should  the  possession  and 
sovereignty  (which  God  forbid !)  of  the  Belgic  provinces 
at  any  time  pass  or  be  severed  from  the  dominions  of  His 
Majesty  the  King  of  the  Netherlands  previous  to  the 
complete  liquidation  of  the  same.  It  is  also  understood 
"  and  agreed  between  the  high  contracting  parties,  that  the 
payments  on  the  part  of  their  Majesties  the  King  of  the^ 
Netherlands  and  the  King  of  Great  Britain,  as  aforesaid, 
shall  not  be  interrupted  in  the  event  (which  God  forbid !) 
of  a  war  breaking  out  between  any  of  the  three  high  con- 
tracting parties;  the  government  of  His  Majesty  the 
Emperor  of  all  the  Russias  being  actually  bound  to  its 
"  creditors  by  a  similar  agreement." 

In  1831,  after  the  separation  of  Holland  and  Belgium, 
Great  Britain  having  changed  her  mind  with  respect  to  the 
advantage  accruing  to  Europe  from  the  union  of  these  terri- 
tories, was  anxious  to  induce  Russia  to  assent  with  her  to 
their  severance,  and  to  the  establishment  of  the  new  kingdom 

VOL.  II.  I 
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of  Belgium.  For  this  purpose,  Great  Britain  entered  into  a 
new  Treaty  with  Russia,  whereby,  though  the  event  had 
happened  which  released  Great  Britain  from  the  obligation 
of  continuing  to  pay  her  portion  of  the  loan,  she  nevertheless 
bound  herself  again  to  do  so,  by  a  new  Convention  entered 
into  in  1831,  in  which  it  was  said  that: 

t(  Their  Majesties  the  King  of  the  United  Kingdom  of 
"  Great  Britain  and  Ireland  and  the  Emperor  of  all  the 
"  Russias,  considering  that  the  events  which  have  occurred 
"  in  the  United  Kingdom  of  the  Netherlands,  since  the  year 
((  1830,  have  rendered  it  necessary  that  the  Courts  of  Great 
"  Britain  and  Russia  should  examine  the  stipulations  of  their 
"  Convention  of  the  19th  May,  1815,  as  well  as  of  the  Ad- 
"  ditional  Article  annexed  thereto ;  considering  that  such 
examination  has  led  the  two  high  contracting  parties  to  the 
conclusion,  that  complete  agreement  does  not  exist  between 
the  letter  &nd  the  spirit  of  that  Convention,  when  regarded 
"  in  connection  with  the  circumstances  which  attended  the 
"  separation  that  has  taken  place  between  the  two  principal 
•'  divisions  of  the  United  Kingdom  of  the  Netherlands ;  but 
"  that^  on  referring  to  the  object  of  the  above-mentioned 
"  Convention  of  the  19th  May,  1815,  it  appears  that  that 
"  object  was  to  afford  to  Great  Britain  a  guarantee  that 
"  Russia  would,  on  all  questions  concerning  Belgium,  identify 
"  her  policy  with  that  which  the  Court  of  London  had  deemed 
f  the  best  adapted  for  the  maintenance  of  a  just  balance  of 
"  power  in  Europe ;  and,  on  the  other  hand,  to  secure  to 
Russia  the  payment  of  a  portion  of  her  old  Dutch  debt, 
in  consideration  of  the  general  arrangements  of  the  Con- 
"  gress  of  Vienna  (y),  to  which  she  had  given  her  adhesion — 
arrangements  which  remain  in  full  force;  their  said 
Majesties  being  desirous,  at  the  present  moment,  that  the 
same  principles  should  continue  to  govern  their  relations 
with  each  other,  and  that  the  special  tie  which  the  Con- 
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(y)  Not  the  Treaty  of  Vienna,  with  which,  in  the  debate,  it  was  some- 
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vention  of  the  19th  May,  1815,  had  formed  between  the 
two  Courts,  should  be  maintained,  have,  &c. 
"  Art.  I, — In  virtue  of  the  considerations  above  specified, 
His  Britannic  Majesty  engages  to  recommend  to  his  Parlia- 
ment to  enable  him  to  undertake  to  continue,  on  his  part, 
the  payments  stipulated  in  the  Convention  of  the  19th 
May,  1815,  according  to  the  mode,  and  until  the  com- 
pletion of  the  sum  fixed  for  Great  Britain  in  the  said 
"  Convention. 

"  Art.  II. — In  virtue  of  the  same  considerations,  His  Ma- 
"  jesty  the  Emperor  of  all  the  Russias  engages,  that  if  (which 
"  God  forbid !)  the  arrangements  agreed  upon  for  the  inde- 
pendence and  the  neutrality  of  Belgium,  and  to  the  main- 
tenance of  which  the  two  high  powers  are  equally  bound, 
should  be  endangered  by  the  course  of  events,  he  will  not 
contract  any  other  engagement,  without  a  previous  agree- 
ment with  His  Britannic  Majesty,  and  his  formal  assent." 
In  1847,  after  the  incorporation  of  the  free  city  of  Cracow 
into  the  Austrian  dominions,  Mr.  Hume  moved  in  the  House 
of  Commons  the  following  resolutions : 

"  1.  That  this  House,  considering  the  faithful  observance  of 
"  the  General  Act  of  Congress,  or  Treaty  of  Vienna,  of  the 
"  9th  day  of  June,  1815,  as  the  basis  of  the  peace  and 
"  welfare  of  Europe,  views  with  alarm  and  indignation  the  in- 
"  corporation  of  the  free  city  of  Cracow,  and  of  its  territory, 
"  into  the  empire  of  Austria,  by  virtue  of  a  Convention 
"  entered  into  at  Vienna,  on  the  6th  day  of  November,  1846, 
by  Russia,  Prussia,  and  Austria,  in  manifest  violation  of 
the  said  Treaty. 

2.  That  it  appears,  by  returns  laid  before  Parliament, 
that  there  has  already  been  paid  from  the  British  treasury 
towards  the  principal  and  for  the  interest  of  the  debt, 
called  Russo-Dutch  loan,  between  the  years  1816  and 
"  1846,  both  inclusive,  the  sum  of  40,493,750  florins,  equal 
to  3,374,4797.  sterling  money ;  and  that  the  liquidation  of 
the  principal  and  interest  of  the  remaining  part  of  the  loan, 
as  stipulated  by  the  Act  of  2  &  3  Will.  4,  c.  81,  will 
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require  further  annual  payments  from  the  British  Treasury 
until  the  year  1915,  amounting  to  47,006,250  florins,  equal 
to  3,917,1877.  sterling  money,  making  then  the  aggregate 
payment  of  7,291,666Z.  and  the  average,  for  each  of  the 
"  hundred  years,  of  72,9167. 

3.  That  the  Convention  of  the  16th  day  of  November, 
1831,  between  His  Majesty  the  King  of  Great  Britain  and 
Ireland  and  the  Emperor  of  all  the  Russias,  was  made  to 
explain   the   stipulations  of  the  Treaty   between  Great 
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Vienna ;  and,  by  that  Convention,  it  was  agreed  by  Great 
Britain  c  to  secure  to  Russia  the  payment  of  a  portion  of 
c  her  old  Dutch  debt,  in  consideration  of  the  general 
'  arrangements  of  the  Congress  of  Vienna,  to  which  she 
'  had  given  her  adhesion — arrangements  which  remain  in 
"  « full  force.' " 

"  4.  That  this  house  is,  therefore,  of  opinion,  that  Russia 
having  withdrawn  that  adhesion,  and  those  arrangements 
being,  through  her  act,  no  longer  in  force,  the  payments 
from  this  country,  on  account  of  that  debt,  should  be 
henceforth  suspended  "  (z). 
The  Government,  however,  with  the  support  of  the  legis- 
lature, refused  to  assent  to  these  resolutions,  principally  upon 
these  grounds:  1.  That  the  loan  had  been  undertaken  by 
Great  Britain  partly  on  account  of  the  exertions  made  by 
Russia  with  the  other  great  powers  in  liberating  Belgium 
from  France,  and  annexing  it  to  Holland.  2.  Partly  be- 
cause Great  Britain  had  undertaken  the  loan  in  some  measure 
as  a  set-off  against  the  Dutch  possessions  of  the  Cape  of  Good 
Hope,  Demerara,  Essequibo,  and  Berbice,  retained  by  her 
after  the  conclusion  of  the  peace,  1814-15.  3.  Because  the 
Convention  of  1831  contemplated  the  continuance  of  the  pay- 
ment by  Great  Britain,  even  during  a  war  with  Russia.  It 
was  admitted,  during  the  discussion,  that  the  evidence  of  the 


(a)  Hansard's  Pari  Deb.  vol.  xc.  p.  879. 
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intention  of  the  contracting  parties  was  to  be  derived  from 
the  contemporary  instruments  (a),  and  from  the  main  object, 
even  against  the  letter,  of  the  Convention.    • 

In  August,  1854,  the  attempt  of  Mr.  Hume  was  renewed 
by  Lord  Dudley  Stuart.  The  motion  for  repudiating  the 
loan  was  founded  upon  the  averment  that  Russia  had  violated 
a  main  article  of  the  Treaty  of  Vienna,  with  respect  to  the 
free  navigation  of  rivers  flowing  through  divers  countries  (b), 
by  rendering  the  mouths  of  the  Danube  unnavigable  (c); 
and  that  therefore  she  was  not  entitled  to  further  payment  of 
the  loan.  The  motion,  which  was  in  substance  the  same  as 
that  of  Mr.  Hume,  was,  for  the  like  reasons,  and  for  the 
additional  reason  that  Great  Britain  was,  on  account  of  being 
at  war  with  Russia,  bound,  by  a  regard  to  national  honour, 
to  be  more  than  ever  jealous  of  affording  the  slightest  ground 
for  the  accusation  that  she  wished  to  repudiate  her  debts  justly 
contracted  with  the  power  which  was  now  her  enemy,  re- 
jected (d). 

XCI.  It  is  quite  consistent  with  the  maintenance  of  this 
faith,  when  the  interpretation  of  a  Treaty,  with  reference  to 
a  case  not  foreseen  or  provided  for  by  it,  has  become  neces- 
sary, to  conduct  that  interpretation  as  nearly  as  possible  in 
accordance  with  what  the  party  would  have  done  if  the  cir- 
cumstance which  has  now  happened  had  been  foreseen.  This 
is  sometimes  called  the  argumentum  a  ratione  leyis  ampld, 
and  is  founded  on  the  rule  of  law :  "  ubi  eadem  ratio  ibi  idem 
"jus  statuendum" 

XCII.  (e)  When  the  apprehension  of  a  particular  event 
has  been  the  reason  of  a  particular  provision  of  a  Treaty, 

(a)  See  Sir  Robert  Peel's  remarks  on  the  despatch  of  Lord  Castle- 
re  agh,  13th  February,  1815,  as  explanatory  of  the  Convention. 

(b)  Vide  ante,  vol.  i.  p.  195.  It  may  well  be  doubted  whether  the 
provisions  of  the  Treaty  of  Vienna*  (which,  by  the  way,  did  not  include 
the  Convention  of  the  19th  of  May)  could  affect  the  Russian  possession 
of  the  mouths  of  the  Danube,  acquired  by  the  Treaty  of  Adrianople,  1829. 

(c)  Vide  ante,  vol.  i.  p.  199. 

(d)  Vide  post,  as  to  the  effect  of  war  upon  the  debts  both  of  States  and 
subjects.     Vide  ante,  chap.  iii.  as  to  such  debts  in  time  of  peace. 

(e)  Vattel,  1.  ii.  c.  37,  s.  298. 
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this  provision  is  not  to  be  restricted  to  cases  in  which  such 
an  event  is  improbable,  but  to  be  extended  to  all  cases  in 
which  the  event  is  possible.  If  a  Treaty  declare  that  no  army 
or  fleet  shall  be  conducted  to  a  certain  place,  it  will  not  be 
allowable  to  conduct  thither  an  army  or  a  fleet,  under  pretence 
that  no  harm  is  intended  by  such  a  step ;  for  the  object  of 
the  provision  was  not  only  to  prevent  the  actual  occurrence 
of  an  evil,  but  to  keep  all  danger,  and  all  apprehension  of 
danger,  at  a  distance. 

XCIII.  However  general  the  terms  may  be  in  which  an 
agreement  is  conceived,  it  only  comprises  those  things  re- 
specting which  it  appears  that  the  contracting  parties  pro- 
posed to  covenant,  and  not  others  which  were  not  within  the 
scope  of  their  intention  or  contemplation  (/). 

XCIV.  When  a  case  is  expressed  in  a  contract  for  the 
purpose  of  preventing  any  doubt  which  might  otherwise  arise 
as  to  whether  the  engagement  resulting  from  the  contract 
would  extend  to  such  case,  the  parties  are  not  thereby  under- 
stood to  restrain  the  extent  to  which  the  engagement,  in  re- 
spect to  other  cases  not  so  expressed,  would  legally  reach  {g). 

This  subject  has  also  been  considered  in  a  case  before  the 
Supreme  Court  of  the  United  States  of  America,  respecting 
the  construction  of  the  Treaty  of  peace  with  Great  Britain. 
During  the  war,  the  State  of  Virginia  made  a  law,  that  all 
persons  indebted  to  British  subjects  might  pay  the  amount 
into  the  loan-office,  which  should  be  a  good  discharge.  By 
the  Treaty  of  peace  it  was  provided  that  "  creditors  of  either 
"  side  should  meet  with  no  lawful  impediments  for  the  re- 
"  covery  of  their  debts."  The  defendant  had  paid  the  money 
into  the  loan-office ;  but  it  was  held  that,  in  consequence  of 
the  Treaty  of  peace,  he  was  liable  to  the  plaintiff.     Judge 


(/)  "  Iniquum  est  enini  perimi  pacto  id,  de  quo  cogitatum  non  doce- 
tur."— Dig.  ii.  15,  9. 

Vide  ante,  vol.  i.  pp.  52,  53. 

(g)   Vide  ante,  vol.  i.  p.  45. 

"  Quae,  dubitationis  tollend.no  causa,  contractibus  inscruntur  jus  com- 
mune non  lajdunt." — Dig.  L.  17,  81. 
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Chace,  in  giving  his  opinion  to  that  effect,  said :  "  In  the 
construction  of  contracts,  words  are  to  be  taken  in  their 
natural  and  obvious  meaning,  unless  some  good  reason  be 
assigned  to  show  that  they  should  be  understood  in  a  dif- 
"  ferent  sense.  The  universality  of  the  terms  is  equal  to  an 
"  express  specification  on  the  Treaty,  and  indeed  includes  it. 
"  For  it  is  fair  and  conclusive  reasoning,  that  if  any  descrip- 
tion of  debtors,  or  class  of  cases,  were  intended  to  be  ex- 
cepted, it  would  have  been  specified.  The  indefinite  and 
sweeping  words  made  use  of  by  the  parties  exclude  the 
"  idea  of  any  class  of  cases  having  been  intended  to  be  ex- 
"  cepted,  and  explode  the  doctrine  of  constructive  discrimi- 
«  nation  "  (A). 

XCV.  Under  the  extensive  and  restrictive  kinds  of  inter- 
pretation, Jurists  have  been  in  the  habit  of  including  a  once 
celebrated  distinction  between  things  of  a  favourable  and 
things  of  an  odious  nature. 

(t)  Barbeyrac  rejected  this  distinction,  on  the  ground  that 
these  assumed  qualities  cannot  found  any  safe  rules  of  inter- 
pretation; that  the  same  characteristics  may  seem  odious 
to  one  party  and  favourable  to  another,  according  to  the 
dispositions  of  each,  and  the  point  of  view  from  which  they 
regard  them ;  that  they  are  incapable  therefore  of  a  certain 
definition ;  that  it  is  admitted  that  the  two  qualities  are 
often  blended  together  in  one  and  the  same  subject ;  and, 
above  all,  that  without  having  recourse  to  this  distinction, 
sound  rules  of  interpretation  may  be  always  obtained. 
(A)  Vattel,  however,  adheres  to  the  distinction,  but  thinks 

(A)   Ware  v.  Highton,  3  Dallas  (American),  Reports,  p.  199. 

See,  too,  Hamiltons  v.  Eaton,  Martin  (American),  Reports,  79. 

Pothier  (Evans'  trans.),  vol.  i.  p.  39. 

(%)  See  his  note  on  Grot  1.  ii.  c.  16,  10,  in  which  he  repeats  the 
opinion  which  he  had  already  expressed  in  his  commentary  on  J^ffendorf, 
De  Jure  Nat.  et  Gent.  s.  12. 

(k)  "  One  of  the  sections  of  Vattel  which  is  relied  on,  states  this  pro- 
position, '  That  whatever  tends  to  change  the  present  state  of  things,  is 
also  to  be  ranked  in  the  class  of  odious  things.'  (B.  ii.  s.  305.)  Is  it  not 
most  manifest,  that  this  proposition  is,  or  at  least  may  be,  in  many  cases, 
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that,  with  respect  to  certain  things,  concerning  which  the 
intention  of  the  parties  is  not  clear,  equity  gives  in  some 
cases  an  extensive,  in  others  a  restrictive  interpretation.  This 
is  unquestionably  true,  and  is  indeed  the  substance  of  what 
has  been  already  stated,  but  the  catalogue  of  things  favour- 
able, to  which  Vattel  applies  the  extensive,  and  of  things 
odious,  to  which  he  applies  the  restrictive  interpretations,  are 
of  a  very  loose  and  disputable  character;  and  the  rules 
which  he  lays  down  appear  to  find  their  place  with  more 
propriety  and  accuracy  under  the  other  different  heads 
which  have  been  mentioned. 


fundamentally  wrong  P  If  a  people  free  themselves  from  a  despotism,  is 
it  to  be  said,  that  the  change  of  government  is  odious,  and  ought  to  be 
construed  strictly  P  What,  upon  such  a  principle,  is  to  become  of  the 
American  Revolution,  and  of  our  State  Governments,  and  State  Consti- 
tutions P  Suppose  a  well-ordered  Government  arises  out  of  a  state  of 
disorder  and  anarchy,  is  such  a  Government  to  be  considered  odious  P 
Another  section  (s.  508)  adds,  'Since  odious  things  are  those  whose 
restriction  tends  more  certainly  to  equity  than  their  extension,  and  since 
we  ought  to  pursue  that  line  which  is  most  comformable  to  equity,  when 
the  will  of  the  Legislature  or  of  the  contracting  parties  is  not  exactly 
known,  we  should,  where  there  is  a  question  of  odious  things,  interpret 
the  terms  in  the  most  limited  sense.  We  may  even,  to  a  certain  degree, 
adopt  a  figurative  meaning,  in  order  to  avert  the  oppressive  consequences 
of  the  proper  and  literal  sense,  or  anything  of  an  odious  nature  which  it 
would  involve.'  Does  not  this  section  contain  most  lax  and  unsatisfactory 
ingredients  for  interpretation  P  Who  is  to  decide  whether  it  is  most  con- 
formable to  equity  to  extend  or  to  restrict  the  sense  P  Who  is  to  decide 
whether  the  provision  is  odious  P  According  to  this  rule,  the  most  oppo- 
site interpretations  of  the  same  words  would  be  equally  correct,  accord- 
ing as  the  interpreter  should  deem  it  odious  or  salutary.  Nay,  the 
words  are  to  be  deserted,  and  a  figurative  sense  adopted,  whenever  he 
deems  it  advisable,  looking  to  the  odious  nature  or  consequence  of  the 
common  sense." — Story  on  the  Constit  of  the  United  States,  voL  i.  pp. 
291,  292. 
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CHAPTER  IX. 

COLLISION   OF   TREATIES. 

XC  VI.  It  has  been  already  remarked  that  it  is  not  com- 
petent to  a  State  to  adopt  customs  or  make  Treaties  which 
come  into  collision  with  Divine  or  Natural  Law  («),  or  which 
affect  the  general  International  Law  with  respect  to  other 
States  which  are*  not  parties  to  the  Treaty  (b).  But  a 
collision  or  opposition  may  happen  between  two  human 
laws  (c),  two  promises,  or  two  Treaties ;  the  fulfilment  of 
both  may  be  impossible,  and  in  this  case  it  is  desirable  to 
have  recourse  to  some  recognised  rules  for  ascertaining  to 
which  the  preference  should  be  given  (rf).  Grotius,  borrow- 
ing from  Cicero  and  Vattel,  have  here  laid  down  various 
rules,  which  in  such  cases  should  be  observed. 

XC  VII.  1.  In  all  cases  where  a  stipulation  which  is  per- 
missive, conflicts  with  one  that  commands,  the  former  must 
yield  to  the  latter.  This  doctrine  that  command  outweighs 
permission  was  derived  by  Grotius  from  Cicero,  and  is 
adopted  by  all  jurists ;  nevertheless  a  universal  command, 
according  to  Barbeyrac,  gives  way  to  a  particular  permis- 
sion. 

2.  A  stipulation  which  may  be  complied  with  at  any  time 
must  yield  to  one  which  must  be  executed  directly  or  not  at 

(a)  VoL  i  p.  26,  a.  32. 

"  Pacta,  qu»  turpem  cauaam  continent,  non  sunt  obaervanda." — Dig.  ii. 
xiv.  27,  4. 

(b)  "Privatorum  conventiojuri  publico  non  derogat" — Dig.  L.  17, 45. 
Vide  ante,  vol.  i.  p.  44,  a.  50. 

(c)  Qttintd.  Instit.  Orator,  lib.  vii.  c  7. 

(d)  Grot.  1.  ii.  c.  16,  29. 
Vattel,  1.  ii.  c.  17,  as.  311,  321. 

Xutherforth,  b.  ii.  c.  7,  p.  430.    (Ed.  Baltimore,  1832.) 
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all.  This  rule  is  manifestly  reasonable ; — by  the  adoption 
of  it  both  engagements  may  possibly  be  satisfied, — whereas 
by  a  contrary  rule  only  one  can  be  satisfied. 

3.  A  prohibitory  stipulation  must  be  preferred,  as  a 
general  rule,  over  one  which  is  imperative, — upon  the  prin- 
ciple that  every  prohibition  is  absolute  in  itself,  whereas 
every  injunction  is  of  necessity  conditional,  and  supposes  a 
power  and  an  opportunity  of  doing  what  is  enjoined.  When 
this  cannot  be  done  without  contravening  a  prohibitory 
stipulation,  there  is  no  opportunity,  and  therefore  no  moral 
possibility  of  acting ;  but  this  remark  is  true  only  in  cases 
where  the  prohibition  is  absolute  and  unconditional. 

4.  When  two  stipulations,  equal  in  other  respects,  con- 
flict with  each  other,  the  more  particular  one  has  precedence 
over  that  which  is  more  general.  This  is  the  rule  in  the 
conflict  of  laws,  founded  upon  the  principle  that  the  legis- 
lator, when  he  speaks  particularly,  is  held  to  be  more  care- 
fully to  guard  against  accidental  exceptions,  and  therefore 
more  unwilling  to  admit  of  any  than  when  he  speaks  in 
general. 

5.  It  is  a  rule,  with  respect  to  all  prohibitions,  that  the 
prohibition  which  has  a  penalty  attached  to  it  is  to  be  pre- 
ferred to  the  one  which  has  not,  and  that  which  has  the 
greater  penalty  to  that  which  has  the  lesser. 

In  the  case  of  The  Ringende  Jacob,  it  was  considered 
whether  the  freighting  the  ship  to  the  enemy  was  or  was 
not  the  lending  prohibited  in  the  Swedish  Treaty.  (October 
2 1st,  1666.)  Sir  W.  Scott  said,  "  reference  has  been  made 
to  an  ancient  Treaty  between  England  and  Sweden,  which 
forbids  the  subjects  of  either  powers  '  to  sell  or  lend  their 
'  ships  for  the  use  and  advantage  of  the  enemies  of  the 
'  other;'  and  as  this  prohibition  is  connected  in  the  same 
article  with  the  subject  of  contraband,  it  is  argued  that 
the  carrying  of  contraband  articles  in  the  present  cargo, 
is  such  a  lending  as  comes  within  the  meaning  of  the 
Treaty ;  but  I  cannot  agree  to  that  interpretation.  To 
let  a  ship  on  freight  to  go  to  the  ports  of  the  enemy,  can- 
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not  be  termed  lending,  but  in  a  very  loose  sense ;  and  I 
apprehend  the  true  meaning  to  have  been,  that  they 

"  should  not  give  up  the  use  and  management  of  their  ships 
directly  to  the  enemy,  or  put  them  under  his  absolute 
power  and  direction.     It  is,  besides,  observable,  that  there 

"  is  no  penalty  annexed  to  this  prohibition.     I  cannot  think 

"  that  such  a  service  as  this  is  will  make  the  vessel  subject 

"  to  confiscation  "  (e). 

6.  A  sound  rule  is  often  derived  from  the  consideration  of 
dates  of  Treaties.  If  there  happen  a  collision  between  two 
affirmative  Treaties  concluded  between  the  same  contracting 
parties,  the  Treaty  of  more  recent  is  preferred  over  that  of 
later  date.  In  this  case  both  covenants  have  been  made  by 
the  same  powers,  and  therefore  the  subsequent  might  dero- 
gate from  the  former  act.  On  the  other  hand,  if  a  collision 
happened  between  two  Treaties  concluded  between  two 
different  contracting  parties,  the  more  ancient  one  must  be 
executed,  because  it  was  not  within  the  competence  of  the 
party  promising,  to  act  in  derogation  of  his  antecedent 
engagements  to  another. 

7.  If  of  two  engagements,  contracted  with  the  same  party, 
only  one  can  be  fulfilled,  it  is  true,  as  a  general  rule,  the 
promisee  may  choose  which  of  the  two  shall  be  performed ; 
and  if  his  will  cannot  be  discovered,  the  promisor  must  fulfil 
the  more  important  engagement,  as  being  that  of  which  the 
promisee  would  presumably  require  the  fulfilment. 

8.  Vattel  says,  that  when  two  duties  stand  in  competition, 
that  one  which  is  the  more  considerable,  the  more  praise- 
worthy and  productive  of  the  greater  utility,  is  entitled  to 
the  preference.    Lord  Bacon  says,  that  "  it  is  a  point  worthy 

to  be  observed  generally  of  the  rules  of  law,  that  when 
they  encounter  and  cross  one  another,  that  it  be  understood 
"  which  the  law  holds  to  be  worthier  and  to  be  preferred ; 
and  it  is  in  this  particular  very  notable  to  consider  that 
this  being  a  rule  of  some  strictness  and  rigour,  doth  not, 

(e)  1  Robinson's  A  dm.  Rep.  pp.  89,  00. 
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"  as  it  were,  its  office  but  in  the  absence  of  other  rules, 
"  which  are  of  some  equity  and  humanity"  (f). 

XCVIII.  It  should  be  observed  that  the  question  as  to 
the  judicial  proofs  of  the  acts  of  a  Foreign  State  is  now, 
so  far  as  England  is  concerned,  regulated  by  statute  (g). 
The  14  &  15  Vict.  c.  99,  s.  7,  enacts,  "  All  proclamations, 
"  treaties,  and  other  acts  of  State  of  any  foreign  State,  or  of 
"  any  British  colony,  and  all  judgments,  decrees,  orders,  and 
other  judicial  proceedings  of  any  Court  of  Justice  in  any 
foreign  State  or  in  any  British  colony,  and  all  affidavits, 
"  pleadings,  and  other  legal  documents  filed  or  deposited  in 
"  any  such  Court,  may  be  proved  in  any  Court  of  Justice, 
"  or  before  any  person  having  by  law  or  by  consent  of 
"  parties  authority  to  hear,  receive,  and  examine  evidence, 
"  either  by  examined  copies  or  by  copies  authenticated  as 
"  hereinafter  mentioned,  that  is  to  say,  if  the  document 
"  sought  to  be  proved  be  a  proclamation,  treaty,  or  other 
u  act  of  State,  the  authenticated  copy  to  be  admissible  in 
t€  evidence  must  purport  to  be  sealed  with  the  seal  of  the 
foreign  State  or  British  colony  to  which  the  original 
document  belongs ;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  judicial  pro- 
ceeding  of  any  foreign  or  colonial  Court,  or  an  affidavit, 
pleading,  or  other  legal  document  filed  or  deposited  in  any 
"  such  Court,  the  authenticated  copy  to  be  admissible  in 
evidence  must  purport  either  to  be  sealed  with  the  seal  of 
the  foreign  or  colonial  Court  to  which  the  original  docu- 
ment belongs,  or,  in  the  event  of  such  Court  having  no 
seal,  to  be  signed  by  the  judge,  or,  if  there  be  more  than 
one  judge,  by  any  one  of  the  judges  of  the  said  Court,  and 
such  judge  shall  attach  to  his  signature  a  statement  in 
writing  on  the  said  copy  that  the  Court  whereof  he  is  a 
judge  has  no  seal ;  but  if  any  of  the  aforesaid  authenticated 
copies  shall  purport  to  be  sealed  or  signed  as  hereinbefore 
respectively  directed,  the  same  shall  respectively  be  ad- 
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(/)  Maxims  of  the  Law,  Regtda  III. 

(g)  As  to  former  law,  see  Richardson  v.  Anderson,  1  Campbell,  p.  65, 
n.  (a). 
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"  mitted  in  evidence  in  every  case  in  which  the  original 
"  document  could  have  been  received  in  evidence,  without 
"  any  proof  of  the  seal  where  a  seal  is  necessary,  or  of  the 
"  signature,  or  of  the  truth  of  the  statement  attached  thereto, 
"  where  such  signature  and  statement  are  necessary,  or  of 
"  the  judicial  character  of  the  person  appearing  to  have  made 
"  such  signature  and  statement." 

XCIX.  The  effect  of  war,  and  of  the  subsequent  restora- 
tion of  peace  upon  the  continuing  force  and  validity  of 
Treaties,  contracted  previously  to  the  breaking  out  of  the 
war,  will  be  considered  hereafter  (A). 

The  reader  will  find  in  the  note  (t)  a  reference  to  some  of 

(h)  Vol.  iii.  ch.  ii. 

(t)  Cases  from  the  English  Reports. 

Elphinstone  v.  Bedreechund,  1  Knapp's  Privy  Council  Rep.  p.  340. 

Maltas8  v.  Maltass,  1  Robertson's  Ecc.  Rep.  p.  67. 

Lmdo  v.  Rodney,  Douglas'  Rep.  p.  340. 

Hotham  y.  East  India  Company,  ib.  p.  277. 

Chalmers9  Collection  of  Opinions,  ii.  pp.  345-6. 

Marryat  v.  Wilson,  1  Bosanqnet  fy  Puller's  Rep.  pp.  436-9. 

Report  of  Sir  Leoline  Jenkins  {December,  16G8)  on  the  ConstrtuAion  of 
the  Treaty  between  the  French  and  English,  vol.  ii.  p.  735. 

The  Diana,  5  Robinson's  Adm.  Rep.  p.  60, 

In  the  same  case,  ib.  p.  67. 

The  Fama,  ib.  p.  106. 

The  Zacheman,  ib.  p.  152. 

The  Charlotte,  ib.  p.  305. 

The  Eliza  Ann,  1  Dodson's  Adm.  Rep.  p.  244 

The  Molly,  ib.  p.  394. 

The  Ringende  Jacob,  1  Robinson's  Adm.  Rep.  p.  89. 

Richardson  y.  Anderson,  1  Campbell,  65,  n.  (a). 

There  are  besides  some  cases  on  the  Construction  of  Extradition  and 
International  Copyright  Treaties. 

Cases  from  American  Reports. 

Foster  v.  Neilson,  2  Peters,  p.  253. 
Gordon  y.  Kerr,  1  Washington's  C.  C.  p.  322. 
Society  v.  New  Haven,  8  Wheaton,  p.  464. 
United  States  v.  Percheman,  7  Peters,  p.  51. 
The  St.  I.  Indiano,  2  GalHsoris,  p.  268. 
Blight  v.  Rochester,  7  Wheaton,  p.  585. 
Whitaker  v.  English,  1  Bay,  p.  15. 
Hutchinson  y.  Brock,  11  Massachusetts,  p.  119. 
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the  principal  cases  decided  in  the  British  and  American 
Courts  of  Law,  involving  the  interpretation  and  construction 
of  Treaties. 

The  Pizarro,  2  Wheaton,  p.  227. 

The  Santisima  Trinidad,  7  Wheaton,  p.  283. 

HyUon  v.  Brown ,  1  Washington  8  C.  C.  p.  343.^ 

Bolchos  v.  Three  Negro  Slaves,  Bee's  Admiralty,  p.  74. 

British  Consul  v.  Ship  Mermaid,  ib.  69. 

Henderson  v.  Poindexter^  12  Wheaton,  p.  530. 

Garcia  v.  Lee,  12  Peters,  p.  511. 

MNair  v.  Ragland,  1  Devereux's  Equity,  p.  516. 

Or«er  v.  JJoa^,  3  JHt#,  p.  79. 

Miller  v.  GotYfow,  1  Taytor,  p.  300. 

Wilson  v.  tfmtfcA,  5  Foyer,  p.  379. 

Frare  v.  JBighton,  3  jDo&m,  p.  199. 

Hamykons  v.  Baton,  Martin,  p.  79,  and  see  especially  the  following 
cases,  as  to  the  construction  of  the  Treaties  between  Spain  and  England 
of  1762  and  1783,  giving  privileges  to  vessels  to  cut  mahogany,  and  the 
construction  of  the  proclamation  and  by-laws  relative  to  the  trade  under 
them,  Graham  v.  Pennsylvania  Ins.  Co.  2  Washington's  C.  C.  p.  113. 

Under  the  second  article  of  the  Treaty  with  Great  Britain  of  1794, 
the  precincts  and  jurisdiction  of  a  port  are  not  to  be  considered  as  ex- 
tending three  miles  in  every  direction,  by  analogy  to  the  jurisdiction  of 
a  country  over  that  distance  of  sea  upon  its  coasts,  but  they  must  be 
made  out  by  further  proof. — Jackson  v.  Porter,  Paine,  p.  457. 

The  fourteenth  section  of  the  Spanish  Treaty  of  1795,  which  prohibits 
citizens  of  Spain  or  of  the  United  States  from  taking  commissions  to 
cruise  against  either  of  those  countries,  does  not  extend  the  prohibition 
to  public  ships  of  war. — The  Santissima  Trinidad,  7  Wheaton,  p.  283. 

No  form  of  passport  having  been  annexed  to  the  seventeenth  article  of 
the  Spanish  Treaty  of  1795,  the  immunity  intended  by  that  article  never 
took  effect. —  The  Amiable  Isabella,  6  Wheaton,  p.  1. 

The  United  States,  by  their  alliance  with  France,  existing  in  1780, 
were  not  considered  as  parties  in  the  capitulation  made  by  the  Marquis 
de  Brouille*  with  the  inhabitants  of  Dominica. — Miller  v.  The  Resolution, 
Beds  Adm.  p.  404. 

Where  individual  rights  vest  under  a  Treaty,  the  meaning  of  the 
Treaty,  in  respect  to  them,  is  to  be  construed  by  the  same  rules  as  private 
contracts. — Anderson  v.  Lewis,  1  Freeman's  Chancery,  p.  178. 

When  a  Treaty  makes  no  special  provision  for  deciding  questions  of 
individual  identity,  they  must  be  decided  by  the  judicial  tribunals  of  the 
country. — Stockton  v.  Williams,  Walker's  Chancery,  p.  120. 

Savigny  has  a  chapter  on  those  Foreign  Codes  which  contain  specific 
enactments  as  to  the  Interpretation  of  Law. — R.  R.  i.  s.  61.  Anspriiche 
der  neueren  Gesetsbucher  iiber  die  Auslegung, 
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CHAPTER  I. 

RIGHTS   OF   SOVEREIGNS. 

C.  It  was  observed  in  an  early  part  of  this  work  (a)  that 
there  were  certain  subjects  of  International  Law,  which, 
though  only  to  be  accounted  as  such  mediately  and  deriva- 
tively, required  a  separate  consideration;  and  it  was  said  that 
these  subjects  of  International  Law  were  the  following  indi- 
viduals, who  are  said  to  represent  a  State  : — 

1.  Sovereigns. 

2.  Ambassadors. 

And  another  class  of  public  officers,  not  clothed,  accurately 
speaking,  with  a  representative  character,  but  who  occupy  a 
quasi  diplomatic  position — namely, 

3.  Consuls. 

We  have  now  to   consider  the  International  Status  of 
Sovereigns  with  respect  to  themselves  and  their  families. 
CI.  The    Sovereign    (b)   represents  in  his  person   the 

(a)  Vide  ante,  vol.  i.  p.  10. 

(b)  Vattel,  1.  iv.  c.  7,  s.  108 ;  1.  ii.  c.  3,  c.  4. 

Grotius  places  the  exterritoriality  of  Ambassadors  upon  this  ground : — 
"  Ut  qui  sicut  fictione  quadam  habentur  j?ro  personis  mittentxum,  itaetiam 
fictione  simili  constituerentur  quasi  extra-terrttorvam?' — L.  ii.  c.  xviii. 
4,  5. 

Pufendorff  De  Jure  Nat.  et  Gent.  1.  viii.  c.  4,  21. 

Bynkerthoeky  De  Foro  Legatorum,  c.  3.  "  Princeps  in  alterius  Imperio 
quo  jure  censeatur;  quod  ad  forum  competent'     C.  4. — "  Principle  bona 
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collective  power  of  the  State.  His  person,  as  such  repre- 
sentative, is  the  subject — by  a  custom,  which,  to  say  the 
least,  approaches  the  border  of  positive  law — of  certain 
international  rights.  The  recognition  of  his  title  and  claims 
as  the  dejure  ruler  of  the  nation,  of  which  he  is  the  de  facto 
governor,  and  the  principles  of  International  Law  applicable 
thereto,  have  been  already  considered  (c). 

CIL  The  Sovereignty  of  the  State  may  be  vested  in  a 
single  individual,  as  in  a  monarch,  a  stadtholder,  or  a  presi- 
dent ;  or  in  more  than  one,  as  in  the  Consuls  of  ancient 
Rome,  or  of  republican  France  at  the  beginning  of  this 
century;  or  in  various  persons  exercising  the  powers  of 
regency  pending  the  minority  of  the  Sovereign  (rf). 

The  Roman  Law  expresses  the  rule  of  International  Law 
upon  this  subject  — cc  Magistratus  municipales,  cum  unum 

magistratum    administrent,   etiam   unius  hominis    vicem 

sustinent "  (e). 

CIII.  Before  we  enter  upon  the  discussion  of  the  personal 
prerogatives  incident  to  the  Sovereign  in  a  foreign  country, 
it  must  be  remembered  that  the  honour  and  independence  of 
nations  are  affected  by  the  treatment  of  their  Sovereign  (/). 

in  alterius  Imperio,  an  per  arrestum  forum  tribuant"  These  two  chapters 
contain  the  best  dissertation  on  this  subject. 

Zouch,  De  Jure  Feciali  infer  Gentes,  p.  ii.  s.  2,  q.  6. — t(  Utrum  Prin- 
ceps  in  alium  Principem  in  suo  territorio  imperium  habet  ?  " 

Gtinther,  ii.  473,  prcesertim,  ss.  4,  6,  6. 

Martens,  1.  v.  ss.  164-175. 

Kliiber,  ss.  48-50. 

HeffierB,  ss.  48,  58. 

FaUx,  s.  209. 

The  subject  of  exterritoriality  is  again  discussed  under  the  subsequent 
title  of  Ambassadors. 

(c)  Vide  ante,  ch.  iv. 

(d)  u  Einem  wirklichen  Mitregenten  oder  60uveranen  Reichsverweser 
gebuhren  mit  Ausnahme  der  Titel  gleiuhe  Hechte  wie  dem  eigentlichen 
Souveran  selb8t.,, — Heffters,  1.  vi.  s.  55. 

(e)  Dig.  L.  1,  25. 

(/)  «  Die  Unabhangigkeit  des  Staates  kommt  auch  der  Person  seiner 
Beprasentanten  zu :  dem  Hegenten." — Kliiber,  s.  48. 

Zouch,  p.  i.  s.  v.  1,  speaking  of  "  Delicta  inter  eos  quibuscum  Pax 
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The  Sovereign  is  entitled  to  International  rights  belonging 
to  \m  public  character,  both  while  resident  at  home,  and  while 
coramorant  abroad. 

At  home  he  has  a  right — 

1.  To  be  addressed  by  other  States  according  to  his  proper 
and  accustomed  title. 

2.  To  be  treated  in  all  communications,  unless  established 
usage,  or  the  positive  stipulations  of  Treaty  have  made  a 
distinction,  in  all  respects  on  a  footing  of  perfect  equality 
with  the  rulers  of  other  States. 

Abroad,  the  Sovereign  de  facto  is  entitled  to  be  treated 
by  all  public  functionaries  of  another  State,  in  all  public 
communications,  with  respect;  and  to  have  his  proper 
titles  assigned  to  him  (g).  Thus  at  the  conferences  holden 
this  year  in  London  respecting  the  Treaty  of  Paris  of  March 
30,  1856,  the  plenipotentiary  of  the  King  of  Prussia  claimed 
to  be  received  as  representative  of  the  Emperor  of  Germany, 
a  title  lately  conferred  on  the  King.  The  claim  was  admitted 
by  the  plenipotentiaries  of  the  other  powers  (A). 

If  he  be  personally  the  subject  of  a  libel  on  his  character, 
or  be  defamed,  he  is  entitled  to  the  same  redress,  in  the  mu- 
nicipal Courts  of  Justice  in  the  country  of  the  libeller,  as  any 
subject  of  that  country.  If  he  were  shut  out  from  such  re- 
dress on  the  ground  of  his  being  a  foreigner,  or  upon  any 
technical  ground,  he  would  have  just  ground  of  complaint, 
unless,  indeed,  satisfaction  were  extrajudicially  afforded  to 
him. 

est,"  says,  "  In  his  delictis  primum  est  cum  status  leeditur  vel  personis 
injuria  offertur ; "  e.  g.,  when  the  Athenians  defiled  the  statues  of  Philip. 

(y)  BkmUchU,  a,  124 :  "  Le  refus  de  ces  titres  est  consider,  non  sans 
raison,  comme  une  offense,  lorsque  le  nouveau  gouvernement  peut 
envisager  qu'il  existe  seul  de  fait  Le  fait  que  l'empereur  Nicolas  de 
Russie  n'avait  pas  employe*  le  terme  habituel  de  '  frere '  dans  une  lettre 
adressee  &  Napoleon  III,  a  6t6  profondement  senti  par  ce  dernier,  qui 
e'en  est  cruellement  vengg ;  et  cependant  il  n'y  avait  point  ici  une  viola- 
tion du  droit ;  il  y  avait  tout  au  plus  une  atteinte  aux  usages  des  cours, 
car  cette  lettre  reconnaissait  expreps&nent  Napoleon  comme  souverain  des 
Fnmcais." 

(h)  See  Protocols  in  Papers  laid  before  Parliament,  1871. 

VOL.  II.  K 


130  INTERNATIONAL   LAW. 

But  he  has  no  just  ground  of  complaint  if  the  sentence, 
after  a  fair  trial,  conducted  according  to  the  ordinary  law  of 
the  country,  be  adverse  to  him. 

These  cases  are  rarely  such  as  concern  the  individual  cha- 
racter of  the  Sovereign  ;  they  are  generally  such  as  concern 
the  collective  character  of  the  State,  as  represented  by  the 
Sovereign. 

The  cases  of  persons  proceeded  against  for  libelling  the 
Emperors  Paul  and  Buonaparte,  have  been  already  considered 
as  falling  under  the  latter  predicament  {i\  Plots  and 
conspiracies  against  a  foreign  Sovereign  ought  to  be  tried  and 
punished  by  the  Courts  of  the  State  in  amity  with  that 
Sovereign  in  which  they  are  planned  (k). 

The  President  of  a  Republic,  when  he  represents  the 
Republic,  is  entitled  to  the  same  rank  and  honours  as  a 
Sovereign  both  at  home  and  abroad  (Z). 

The  Sovereign  who  accepts  any  office,  civil  or  military,  in 
another  State,  quoad  hoc  submits  himself  to  the  authority  of 
that  State ;  e.g.  The  foreign  Sovereigns  who  served  recently 
in  the  army  of  the  King  of  Prussia  {m). 

CIV.  The  Sovereign  who  travels  through,  or  sojourns 
temporarily,  for  whatever  cause  (»),  in  a  foreign  State,  is 
entitled  to  an  immunity  from  the  civil  jurisdiction  therein. 
Even  the  private  individual  under  these  circumstances,  much 
more  the  Sovereign,  does  not  become  "civis,"  or  even 
"incola,"  but  remains  "  advena  "  (0). 

It  is  not  worth  while  to  enter  into  the  discussion  whether 


(0  Vol.  i.  pp.  447-8. 

(k)  See  Trjal  of  Bernard  for  attempted  assassination  of  Napoleon  III. — 
Ann.  Reg.  1858;  Law  Cases,  p.  310. 
(/)  BluntscKU,  as.  128, 134. 
(m)  lb.  131. 
(n)  Bynkershoekf  c.  ill.  suggests  four : — 

1.  Ut  res  suae  ipse  agat. 

2.  Ut  litem  obortam  ipse  transactione  componat 

3.  Ut  discat  ex  rationibus  alieni  imperii  quod  ad  suum  transferat 

4.  Soliue  animi  et  oblectationis  gratia, 
(o)  Mary  Queen  of  Scots,  Hefflers,  106,  n.  4. 
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this  immunity  be  the  result  of  natural  law  or  of  established 
custom. 

It  is  only  in  more  modern  times  that  this  exterritoriality 
has  become,  as  it  may  now  be  considered,  a  settled  rule  of 
International  Law. 

A  certain  amount  of  jurisdiction^)  over  the  persons  com- 
posing  the  suite  of  Sovereigns  seems  to  be  a  corollary  from 
this  proposition.  This  jurisdiction  is  limited  in  most  coun- 
tries to  matters  of  a  civil  character. 

Martens,  following  De  Real,  qualifies  the  generality  of 
the  proposition  by  these  conditions: — 

1.  That  the  Sovereign  has  not  entered  the  foreign  State 
clandestinely. 

2.  That  he  be  an  actually  reigning  Sovereign,  or  recog- 
nised as  such  by  the  foreign  State. 

3.  That  he  have  not  submitted  himself  to  the  jurisdiction, 
by  entering  into  the  military  service  of  the  State,  or  by  some 
equivalent  act  of  implied  submission  to  its  authority.  These 
two  last  exceptions  appear  to  be  well  founded ;  in  their  ab- 
sence the  rule  "  par  in  parem  non  habet  potestatem  "  (q) 
prevails,  and  one  Sovereign  remains  exempt  from  the  civil 
jurisdiction  of  another. 

CV.  With  respect  to  criminal  jurisdiction^  the  foreign 
Sovereign,  as  a  general  proposition,  is  exempt  from  it.    Ex- 


(p)  "  Man  gestattet  ihm  daselbst  der  civil  Gerichtbarkeit  iiber  seine 
Gefolge."— Kliiber,  s.  50. 

"  Fac,  principem  homicidia  et  rapinas  perpetrare,  irruere  in  quosvis 
homines,  non  mos  tantum"  &c. — Bynk.  c.  iii. 

"  En  vertu  de  cette  exterritoriality  on  accorde  aussi  a  des  monarques 
strangers  la  juridiction  [civile  au  moins]  *  sur  lee  gens  de  leur  suite ; 
mais  on  ne  peut  leur  attribuer  le  droit  d'exercer  pendant  leur  sejour  to  us 
lea  diflfcrens  droits  de  souverainete"  qui  produiraient  leure  effete  sur  ritat 
oii  ils  se  trouvent." — Martens,  1.  6,  a  172. 

9  The  bracketed  words  are  inserted  by  the  editor,  IHnheiro  Ferreira. 

(q)  Maxim  cited  by  the  defenders  of  Mary  Queen  of  Scots. — Camden's 
Elizabeth  (ed.  1088),  b.  iii.  a.d.  1586,  p.  370. 

See,  too,  Zotieh,  De  Jua\  inter  Oentes,  p.  2,  s.  2,  qu.  6. 

k  2 
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treme  cases  may  be  put  which  would  make  the  rule  inappli- 
cable. If,  indeed,  he  should  abuse  the  hospitality  of  the 
kingdom  (r),  he  may  be  ordered,  like  a  delinquent  ambas- 
sador, to  depart  from  it  without  delay. 

If  he  should  contrive  or  perpetrate  any  offence  against  the 
welfare  or  laws  of  the  country  in  which  he  is  a  guest,  Inter- 
national Law  would  warrant  the  authorities  of  that  country 
in  preventing  the  commission  of  the  offence,  by  placing  him 
under  necessary  restraint,  and  in  subsequently  demanding 
satisfaction  for  the  injury,  at  the  hands  of  the  country  of 
this  delinquent  representative. 

We  may  go  a  step  further  and  say,  that  his  acts  of 
violence  may  be  met  by  violence,  and  thiat  if  he  perish  in 
consequence  of  the  resistance  opposed  to  his  unlawful  con- 
duct, no  maxim  of  International  Jurisprudence  is  violated. 

CVI.  But  may  the  delinquent  Sovereign,  under  any  cir- 
cumstances, be  rendered  amenable  to  the  criminal  jurisdiction 
of  a  foreign  country  ?  It  is  difficult  in  a  treatise  on  law  to 
answer  a  question  which  is  founded  upon  the  supposition 
that  the  representatives  of  the  majesty  of  the  law  are  the 
criminals  to  be  tried  by  the  law. 

If,  however,  the  question  must  receive  a  categorical 
answer,  the  answer  must  be  in  the  negative  (s). 


(r)  "  Quare  ut  extremum  est  in  legato  ut  jubeatur  Imperio  excedere, 
sic  et  in  Principe  statuerem,  si  jus  hospitii  violet.  Sed  nee  sine  cautio- 
nibus  ea  res  transigenda  est.  Quid  si  enim  more  latronis  in  vitam,  in 
bona,  in  pudicitiam  cujusqne  irruat,  nee  secus  atque  hostis  capta  grassetur 
in  urbe.     Poterit  utique  detineri,  forte  et  occludi,  quamvis  per  turbam 

malim,  quam  constitute  judicio Si  Princeps  in  alieno  Imperio 

manu  rem  agat,  vel  per  se,  vel  per  coalites,  quin  manu  repelli  possit, 
non  puto  dubitandum.  Si  vero  quid  machinetur  adversus  Principem  bos- 
pitem,  ejusve  Imperium,  si  aliud  commune  delictum  perpetret,  satis,  puto, 
fiet  rationi  et  Juri  Gentium,  si  quod  bic  Jus  Gentium  est,  si  jubeatur 
finibus  Imperii  excedere,  nee  amplius  turbare  rempublicam  nostram." — 
Bynk.  c.  iii. 

(*)  Byrikershoek,  referring  bimself  for  a  solution  of  tbe  difficulties 
growing  out  of  this  subject  to  "  ratio  "  and  "  usus  "  (as  tbe  legitimate 
interpreters  of  International  Law),  arrives  at  this  conclusion : — "  Quin 
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The  historical  precedents  which  might  appear  to  counte- 
nance a  contrary  opinion  are  valueless.  "  Nihil  igitur  in  hoc 
€€  argumento  proficies  rebus  similiter  a  gentibus  judicatis," 
is  the  just  observation  of  Bynkershoek  (*). 

C  VII.  It  is  obvious,  moreover  (u\  that  this  class  of  cases 
is  happily  so  rare,  and  the  instances  cited  are  so  exceptional 
in  their  nature,  both  from  their  own  circumstances  and  from 
the  periods  of  history  in  which  they  happened,  that  Inter- 
national Law  cannot  rely  upon  them  as  exponents  of  usage 
in  this  arduous  matter,  but  must  guide  the  inquirer  by  the 
reason  of  the  thing  applied  to  the  exigency  of  each  particular 
occurrence. 

International  Law,  like  the  Civil  Law,  must  pass  by, 
without  attempting  to  bring  under  exact  rules,  anomalies 
which  a  sudden  emergency  may  create,  or  to  provide 
remedies  beforehand  for  all  imaginable  contingencies  (x). 

The  excellent  sense  of  Bynkershoek  appears  in  these, 
among  other  concluding  remarks  upon  this  subject :  "  Non 

adeo  frequentes  sunt  ipsorum,  qui  imperant,  Principum  in 

alienis  Imperiis  peregrinationes,  minus  frequentia  crimina 
"  vel  debita,  quse  huic  disputationi  causam  probere  possint, 
"  et,  quicquid  sit,  oh  persona  sanctitatem,  eo  semper  tempera- 

men  to  utimur,  ne  oh  minima  quceque   magnum  exemplum 

statuamus"  (y). 

CVIII.  The  privilege  of  exterritoriality  is  extended  to 
the  moveable  effects  which  foreign  Sovereigns  carry  with 
them. 

The  common  usage  of  Europe  exempts  such  effects  from 

fere  eo  deveniendum  est  ut  negandum  videatur,  hanc  rem  Jure  Gentium 
definitam  esse,  vel  definiri  posse." — C.  iii. 

HeffUr8y  B.  i.  s.  102. 

(t)  Bynkershoek,  c.  iii. 

(t<)  See  next  chapter,  on  Embassies. 

(x)  "  Jura  constitui  oportet,  ut  dixit  Theophrastus,  in  his  quae  im  to 
vXiiorov  accidunt,  non  quae  U  -napaXoyov" — Dig,  i  8,  3. 

"  To  yap  aval  rj  Hi,  Ut  ait  Theophrastus,  napafiaivovaiv  oi  vopoBirat" — 
lb.  6. 

(y)  Bynkershoek,  c.  iii 
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the  payment  of  custom  duties  and  the  visitation  of  custom- 
house officers  (z).  The  immunity  is  further  extended  by 
general  comity  to  goods  destined  for  a  foreign  Sovereign 
or  his  family  in  their  transit  through  foreign  countries; 
though  this  privilege  has  sometimes,  as  in  the  Treaty  of  Peace 
between  Russia  and  Saxony  in  1745  (a),  been  the  subject 
of  an  express  stipulation. 

As  to  other  private  property  of  a  foreign  Sovereign,  both 
moveable  and  immoveable,  it  is,  according  to  very  high  au- 
thorities on  International  Law,  liable  to  arrest,  adjudication, 
and  sequestration  by  the  municipal  tribunals,  and  to  the 
taxes  and  imposts  of  the  local  government  (ft). 

Usu  gentium  invaluit,"  says  Bynkershoek,  "  ut  bona, 
quae  Princeps  in  alterius  ditione  sibi  comparavit,  sive 
u  haereditatis,  vel  quo  alio  titulo  acquisivit,  perinde  ha- 
beantur,  ac  bona  privatorum,  nee  minus,  quam  haec,  sub- 
jiciantur  oneribus  et  tributis."  And,  speaking  of  a 
difference  of  opinion  on  the  point,  he  adds  his  approbation 
of  Hilliger's  Commentary  on  Donellus  (c)  as  follows  :  "  Sub- 
"  ditum  vocat  (principem)  ratione  fori,  et  executionis,  quam 
judex  forte  decrevit  in  rem  sibi  subjectam,  sive  mobilem, 
sive  inmobilem,  sive  pecuniam,  ex  quacunque  tandem  causa 
w  debeatur;  utique,  si  me  sequaris,  sic  ea  interpreter"  (rf). 


(z)  BluntschK,  s.  138. 

(a)  Vide  Art  10. 

(b)  Bynkershoek,  who  insists  strongly  upon  the  liability  of  the  Sove- 
reign's private  property  to  arrest,  in  the  same  manner  as  the  property  of 
any  private  person,  would  allow  this  exception :  "  Cavendum  autem  eat, 
ne  res  ad  injuriam  vergat,  nee  quod  inter  privates  summum  jus  est,  ex 
iniquis  forte  Pragmaticorum  Decretis,  id  gumma  injuria  ad  Principes  por- 
rigamus.  Ajunt  illi,  vel  rem  minimam  arresto  detentam,  sufficere  ad 
subjectionem  fori.  Largiamur  inter  privates,  sic  enim  obtinuit,  sed  an 
ita  Principis  equus,  per  alterius  ditionem  transiens,  poterit  includi,  ut 
causam  preheat  foro  P  Si  me  auctorem  sequaris,  non  poterit,  nee  quic- 
quam  magis  erit  contra  prosumptam,  si  non  testataui,  mentem  Gentium." 
—0.  iv. 

(c)  Hxlliger  ad  DoneU.  1.  xvii.  c.  xvii.  lit.  A. 

(d)  Bynkershoek,  c.  iv. 


u 
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CIX.  Bynkershoek,  and  Martens  (e),  who  adopts  his 
view,  draw  no  distinction  between  the  moveable  and  im- 
moveable private  property  of  the  foreign  Sovereign ;  and,  as 
far  as  the  reason  of  the  thing  and  the  sentences  of  the 
Dutch  tribunals  are  concerned,  their  opinion  seems  well 
founded. 

It  must  be  admitted,  however,  that  the  comity  at  least  of 
various  nations  has  adopted  this  distinction,  and,  moreover, 
that  it  would  be  placed,  with  the  sanction  of  eminent  jurists, 
among  the  rules  of  positive  law. 

Not  many  years  before  Bynkershoek  wrote  his  treatise, 
"  De  Poro  Legatorum,"  the  King  of  Prussia  was  cited  into 
a  Dutch  Court  as  a  defendant  in  the  matter  of  the  succession 
to  the  Principality  of  Orange. 

He  appeared  and  contested  the  suit(y),  and  appealed 
(a-D.  1716)  to  the  Supreme  Court  of  the  Senate,  before 
which  he  seems  neither  to  have  prosecuted  nor  abandoned 
his  appeal,  and  yet  eventually  to  have  been  successful  in 
causing  the  sentence  of  the  Court  below  to  be  reversed 
(a.d.  1719).  Probably,  in  this  case  the  property  was  of 
both  a  moveable  and  immoveable  description. 

The  practice  of  the  English  Courts,  both  of  Equity  and 


(e)  Martens,  1.  v.  s.  173,  quite  to  the  same  effect. 

Bynkershoek  overthrows  Huberts  opinion  to  the  contrary. — De  Jure 
Civ.  L  3,  s.  2,  c.  2.  n.  21,  ad  tit.  De  in  Jus  Vocandi. 

The  cases  cited  by  Huber  and  others,  Bynkershoek  refers  to  the  comity 
and  humanity  of  princes  exercised  on  particular  occasions. 

Kliiber,  s.  40,  confines  the  liability  to  immoveable  property. 

Heffters  seems  to  be  of  the  same  opinion ;  and  Huber  has  been  already 
mentioned. 

(/)  He  was  much  offended.  Bynkershoek  says  (c. * iv.),  "Clausula 
edicti,  per  campanam,  ut  fit,  populo  significata,"  and  which,  he  gravely 
says,  might  as  well  be  omitted  when  the  prince  has  an  ambassador  who 
will  receive  service  of  the  citation. 

"  Citation  au  son  du  tambour"  Martens  says,  1.  v.  s.  173,  n.  (a)  but  no 
doubt  Bynkershoek *s  version  is  correct. 

Grotius,  1.  ii.  c.  xviii.  10:  "Nee  metuendum  est  quod  quidem  putant, 
ne  si  id  juris  sit  nemo  inveniatur  qui  cum  legato  contrahere  velit  Nam 
et  regions  qui  cogi  nequeunt  non  desunt  creditores" 
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Common  Law,  has  been  in  favour  of  the  privileged  exemp- 
tion of  Sovereigns  in  all  matters  of  private  contract. 

In  1844  the  Duke  of  Brunswick  filed  a  bill  against  the 
King  of  Hanover,  and  the  Master  of  the  Rolls  held  (g)  that 
his  Majesty  was  exempt  from  the  jurisdiction  of  the  Courts 
in  this  country  for  any  acts  done  by  him  as  King  of  Hano- 
ver, or  in  his  character  of  sovereign  prince ;  but  that,  being 
a  subject  of  Her  Majesty  Queen  Victoria,  he  was  liable  to 
be  sued  in  the  Courts  of  this  country  in  respect  of  any  acts 
and  transactions  done  by  him,  or  in  which  he  might  have 
been  engaged  as  such  suhject;  and  that  in  respect  of  any 
act  done  by  him  out  of  this  realm,  or  any  act  as  to  which  it 
might  be  doubtful  whether  it  ought  to  be  attributed  to  the 
character  of  sovereign  prince  or  to  the  character  of  subject, 
the  same  ought  to  be  presumed  to  be  attributable  rather  to 
the  character  of  sovereign  prince  than  to  the  character  of 
subject.  And  it  was  also  held  by  the  Bolls  Court,  that  in  a 
suit  against  a  sovereign  prince  who  is  also  a  subject,  the  bill 
ought,  upon  the  face  of  it,  to  show  that  the  subject-matter 
of  it  constitutes  a  case  in  which  a  sovereign  prince  is  liable 
to  be  sued  as  a  subject. 

And  in  a  case  in  the  English  Court  of  Queen's  Bench  (A), 
it  has  been  held  that  no  English  Court  has  jurisdiction  to 
entertain  an  action  against  a  foreign  Sovereign  for  anything 
done,  or  omitted  to  be  done  by  him  in  his  public  capacity  as 
representative  of  the  nation  of  which  he  is  the  head ;  and 
therefore,  in  an  action  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Portugal  "  as  reigning  Sovereign  and 
"  supreme  head  of  the  nation  of  Portugal,"  to  recover  a 
debt  alleged  to  be  due  from  the  Portuguese  Government, 
and  in  which  a  foreign  attachment  had  issued,  according  to  the 
custom  of  the  City  of  London,  the  Court  made  absolute  a 


(g)  Duke  of  Brunswick  v.  King  of  Hanover.— §  Beav.  1  j  Affirmed  2  H. 
L.  Ca.  1. 

(h)  De  Haber  v.  Queen  of  Portugal. 

WadswoHh  v.  Queen  of  Spain,  1851, 17  Q.  B.,  171. 
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rule  for  a  prohibition  to  restrain  proceedings  in  the  action 
and  in  the  attachment.  And  the  same  principle  was  applied 
where  a  case  was  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Spain,  not  expressly  as  reigning 
Sovereign  and  head  of  the  Spanish  nation,  but  where 
it  appeared  by  affidavit  that  the  plaintiff's  sole  cause  of 
action  arose  upon  a  Spanish  Government  bond,  purporting 
to  have  been  issued  under  a  decree  of  the  Cortes  sanctioned 
by  the  Regent  of  Spain,  in  the  name  of  the  Queen,  then  a 
minor. 

In  1828,  the  French  Court,  the  Tribunal  Premiere  Instance 
{Ire  Chambre),  upheld  the  principles  which  have  been  stated, 
in  two  instances ;  one,  an  action  brought  by  a  French  firm 
against  the  Spanish  Government  (i)  ;  another,  in  which  an 
action  was  brought  by  a  French  company  against  the  Re- 
public of  Haiti  (A).  In  both  cases  judgment  was  given 
upon  the  same  principle  of  International  Law,  namely,  the 
independence  of  Foreign  Sovereigns. 

In  the  first  case,  the  President  Moreau  delivered  the 
following  judgment : — 

"  Attendu  que  le  droit  de  juridiction  est  une  Emanation 
"  de  la  souverainet£  ; 
"  Attendu  que  l'art  14  du  Code  civil  ne  peut  £tre  appli- 
qu£  &  un  souverain  Stranger,  d'abord  parce  qu'il  ne  dispose 
que  pour  les  obligations  contract£es  envers  un  Fra^ais 
par  un  individu  Stranger,  et  encore  parce  qu'on  ne  pourrait 
"  l'£tendre  aux  souverains  Strangers  sans  porter  atteinte  au 
"  droit  qu'a  tout  gouvernement  independant  d'etre  seul  juge 
"  de  ses  actes ; 

Attendu,  en  fait,  que  l'opposition  form€e  par  la  maison 
Balguerie  entre  les  mains  d'Aguado,  a  pour  cause  l'ex6- 
cution  d'un  trait£  pass£  entre  S.M.  catholique   et  cette 


6i 

ii 


(t)  Affaire  de  la  maison  Balguerie,  de  Bordeaux,  contre  le  Gouverne- 
ment eepagnol  (voir  la  Gazette  des  Tribunaux  dee  19  et  26  avril). 

(k)  Affaire  de  MM.  Temaux,  Gandolphe,  et  Compagnie,  contre  la 
lUpubtique  a" Haiti  (voir  la  Gazette  des  Tribunaux  du  26  avril). 
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"  maison  pour  l'affretement  d'un  certain  nombre  de  navires 
"  destines  &  transporter  lea  troupes  du  gouvernement  es- 

pagnol; 

Qu'un  pareil  traits  est  Svidemment  un  acte  d'admini- 

stration  publique  et  ne  peut,  sous  aucun  rapport,  etre  con- 
"  sid€r€  comme  un  contrat  priv6 ; 

"  Attendu,  d'un  autre  c6t6,  que  les  deniers,  sur  lesquels 
"  l'opposition  a  6t6  form6e,  sont  des  deniers  publics  destines 
"  au  paiement  de  l'emprunt  royal  espagnol,  et  qui  ne  pour- 
"  raient  etre  saisis  sans  entraver  la  marche  de  ce  gouverne- 
"  ment; 

Qu'adfhettre  une  personne  privfie  &  saisir  en  France  les 

fonds  d'un  gouvernement  Stranger,  serait  violer  les  prin- 

cipes  sacr£s  du  droit  des  nations,  et  s'exposer  ainsi  &  des 

repr6sailles  funestes ; 

Attendu,  enfin,  que  les  jugemens  des  Tribunauxfra^ais 
"  etant  sans  autorite  hors  du  royaume,  le  gouvernement  es- 

pagnol  ne  pourrait  pas  Stre  forc6  de  s'y  soumettre,  et  par 
"  consequent  de  reconnaitre  la  validity  du  paiement  qui 
"  serait  fait  par  Aguado ; 

"  D'oiL  il  suit  que  le  Tribunal  est  incompetent. 

"  Fait  main-lev6e  de  l'opposition,  etc."  (/). 

On  the  16th  April,  1847,  one  of  the  French  Courts,  the 
Tribunal   Civil  de  la  Seine,  pronounced  a  very  important 
judgment  on  the  same  subject. 

A  M.  Solon  brought  an  action  against  Mehemet^Ali, 
Viceroy  of  Egypt,  for  100,000  francs,  alleged  to  be  due  to 
him  for  his  services  in  founding  and  superintending  a  school 
at  Cairo.  Mehemet-Ali  was  very  ably  defended  by  M.  Odilon 
Barrot,  principally  upon  the  ground  that  a  foreign  Govern- 
ment could  not,  according  to  the  principles  of  International 
Law,  be  sued  in  an  action  of  this  description.    The  Tribunal 


a 
« 


(J)  "  M.  le  President  Jarry  a  prononce*  dans  l'affaire  Temaux-  Gandolphe 
un  jugement  semblable  et  motive*  auaei  sur  l'ind6pendance  des  souveraine- 
Us."— Gazette  des  Tribtmaux  (3  mat  1828). 


tt 
tt 
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decided  in  conformity  with  this  principle,  and  delivered  the 

following  judgment  (m) : — 

"  Attendu  que  selon  les  principes  du  droit  des  gene,  les 

"  Tribunaux  fra^ais  n'ont  pas  juridiction  sur  les  gouveme- 
mens  Strangers,  a  moins  qu'il  ne  s'agisse  d'une  action  & 
Poccasion  d'un  immeuble  poss6d6  par  eux  en  France  comme 
particulier,  ce  qui  emporte  attribution  territoriale  et  ex6- 

"  cution ; 

"  Attendu  qu'en  matidre  de  d£clinatoire  le  juge  doit  avant 

"  tout  consulter  les  termes  de  la  demande ; 

"  Attendu  que  Taction  de  Solon  est  une  action  personnelle 

"  qu'il  motive  sur  un  pr£tendu  engagement,  dont  la  rupture 

"  lui  aurait  cause  un  prejudice ; 

"  Attendu  que  toutes  les  expressions  de  la  demande  lui 

"  donnent  le   caractfere   personnel   et  r£v&lent  qu'elle  est 

"  dirigee  contre  le  gouvernement  £gyptien,  et  non  contre  un 

"  particulier ; 

Attendu  que  pour  appr£cier  cette  demande,  il  ne  faudrait 
pas  examiner  un  acte  particulier  ayant  pour  cause  un  interet 
prive,  mais  un  acte  administratif  et  gouvernemental,  inter- 

"  venu  entre  un  gouvernement  et  un  fonctionnaire,  auquel  il 
a  6t6  conf6r£  un  emploi  et  une  mission  dont  le  demandeur 
a  dft  peser  les  consequences ;  qu'il  serait  en  outre  n£cessaire 

"  de  rechercher  les  causes  de  la  rupture  qui  motive  Faction ; 
que  de  pareilles  appreciations  ne  sauraient  appartenir  &  la 
juridiction  fran^aise ; 

"  Attendu  que  la  demande  ne  tend  pas  seulement  &  faire 
valider  des  saisies-arrets  pratiqu£es  sur  des  marchandises 
appartenant  soit  au  gouvernement  €gyptien,  soit  &  Meh6- 
met-Ali  personnellement,  mais  d'abord  et  avant  tout,  pr£- 
judiciellement,  &  obtenir  contre  ce  gouvernement  la  somme 
de  100,000  francs  de  dommages-int£rets ; 
"  Be9oit  S.  A.  M6h6met^Ali  opposant  au  jugement  rendu 

"  par  d6faut,  le  25  aofit  1846,  et  faisant  droit,  declare  ledit 

"  jugement  non  a  venu; 

(m)  Gazette  des  Tribunaux  du  17  airil  1847. 
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"  Se  declare  incompetent  sur  la  demande  introduite  par 
"  M.  Solon,  et  le  condamne  aux  d£pens."  (n) 

CX.  If  a  dispute  arise  between  two  Sovereigns  as  to 
the  ownership  of  private  property,  it  is  said  (0)  that  the  dis- 
pute cannot  be  decided  in  the  municipal  tribunal  of  the  State 
over  which  either  Sovereign  presides ;  and  that  arrests  or 
executions  made  by  the  decrees  of  such  Courts  would  be,  in 
fact,  reprisals,  and  not  civil  proceedings.  This  observation 
can  hardly,  however,  apply  to  a  case  where  the  property  is 
locally  situated  in  the  jurisdiction  of  either  State.  In  that 
case,  however,  much  must  depend  upon  the  mode  in  which 
the  judges  who  try  the  question  are  appointed ;  their  entire 
independence,  as  in  England,  of  the  Crown  would  be  a  very 
material  circumstance.  Much  also  might  depend  upon  the 
mode  of  conducting  the  trial,  with  respect  to  there  being  a 
full  opportunity  of  stating  the  case,  of  choosing  the  advocate, 
with  respect  to  the  latitude  allowed  to  him  in  the  use  of 
every  argument  considered  by  him  necessary  for  his  client, 
the  adherence  to  the  rules  of  evidence  which  are  common  to 
all  civilised  nations,  the  permission  to  produce  all  witnesses 
deemed  necessary  by  him; — if  due  regard  were  paid  to  all 
these  requirements  of  justice,  it  would  be  difficult  to  deny 
the  jurisdiction  of  the  State  over  property  situated  within 
its  confines,  although  it  might  appertain  to  a  foreign  Sove- 
reign. 

The  decision  of  the  tribunal  of  a  third  country  upon  the 
property  in  dispute  between  two  Sovereigns,  if  the  juris- 
diction of  the  tribunal  was  properly  founded  {forum  ret  site, 

m 

hereditatis  arresti),  is  held  to  be  binding  upon  both  litigants. 
CXI.  Nations  may,  of  course,  invoke  the .  arbitration  of 
a  third  country,  or  may  voluntarily  submit  their  claims  to 
the  decisions  of  its  tribunals.  Spain  and  Portugal,  as  we 
know  from  the  Advocationes  Hispanica  of  Albericus 
Gentilis  (p),  submitted  to   the   decisions  of  International 

(n)  See  BkmtschU,  s.  139. 
(o)  Martens,  1.  v.  8.  173. 
(p)   Vide  ante,  vol.  i.  209. 
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Law  pronounced   upon  their  captures  in  the  Admiralty 
Courts  of  England. 

Whether  and  how  far  the  armies  of  a  nation  may  be 
employed  in  vindicating  the  private  rights  of  their  Sove- 
reign is  a  consideration  of  Public  and  Constitutional  rather 
than  of  International  Law;  but  it  is  quite  in  accordance 
with  the  principles  of  that  law  that  the  national  armies 
should  be  employed  for  such  an  object  (q). 

CXII.  The  same  remark  is  applicable  to  the  case  of 
injuries  affecting  the  family  of  the  Sovereign.  "  Le  droit 
"  des  gens,"  Martens  observes  (r),  "  n'estpas  violfi  lorsqu'un 
"  souverain  embrasse  la  juste  cause  des  membres  de  sa 
"  famille,  dans  des  cas  oil  il  serait  en  droit  de  prot£ger  le 

moindre  de  ses  sujets,  ou  de  preter  le  secours  sollicite  par 

un  prince  Stranger." 

The  various  domestic  ties  which,  in  the  course  of  centuries, 
have  bound  together  the  reigning  houses  of  Europe,  have 
in  former  times  given  to  them  the  appearance  of  a  common 
family,  from  which  all  the  kings  of  Europe  were  descended. 
The  French  Revolution,  and  the  events  subsequent  to  it, 
have  greatly  effaced  this  appearance  (s).  The  various 
customs  which  form  a  Code  of  Regal  Comity,  the  notifica- 
tions of  accessions,  births,  marriages,  deaths;  the  inter- 
change of  presents  tod  congratulatory  messages;  the  re- 
ception of  foreign  powers,  the  compliments  paid  to  them  on 
their  arrival  and  departure,  and  on  their  travel  through  the 


(q)  Martens,  1.  v.  ss.  173-4. 

(r)  lb.  s.  174.  He  refers,  in  a  note,  to  the  instances  of — Caroline 
Matilda  in  Denmark ;  Frederica  Sophia  in  Holland ;  Marie  Antoinette  in 
France. 

Itassan,  Hist,  de  la  Dipt,  franc.  L  378 ;  ii.  286.  Teace  of  Ryncick, 
art  8,  may  be  consulted  for  some,  among  many,  instances  of  the  private 
quarrels  of  sovereigns  supported  by  their  subjects. 

(«)  "  Les  liens  de  parents  ou  d'alliance  de  famille  entre  lee  Cours  ne 
donnent  aucun  rang  &  leurs  employes  diplomatique*.  II  en  eat  de  meme 
des  alliances  politiques." — XVIL  Reglement  sur  le  Rang  entre  les  Agens 
diplomatique*  (19  mars  1815,  art.  vi.),  Acts  du  Congres  de  Vienne,  eigne*  le 
djuin  1815.— Martens,  Rec.  de  Tr.  vol.  x.  p.  379. 
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country,  do  not  seem  to  deserve  any  formal  commentary  in 
this  work. 

On  sent,"  says  Martens,  who  touches  lightly  upon  them, 

que  tout  depend  ici  des  circonstances,  et  qu'il  n'est  pas 

question  de  droit  parfait"  (t). 

CXIII.  The  personal  rights  incident  to  the  Sovereign 
cease  by  his  civil  as  well  as  his  natural  death. 

If  the  Sovereign  have  abdicated  (m)  or  been  lawfully 
deposed,  and  his  abdication  or  deposition  be  recognised  by 
other  States,  there  is  no  doubt  that  any  privileges  accorded 
to  him  during  his  residence  in  foreign  countries  depend 
entirely  upon  the  course  which  the  authorities  in  those 
countries  deem  it  expedient  to  adopt.  His  legal  title  to 
international  rights  and  favours  has  ceased.  This  position 
is  not  impugned  by  the  case  usually  cited  of  Christina,  the 
ex-Queen  of  Sweden  (x).  She  lived  many  years  after  her 
abdication,  and  was  not  only  allowed  royal  honours,  but 
while  resident  in  France  put  to  death  with  impunity  (1657) 
her  chamberlain  Monaldeschi :  "  Quod  factum,"  Bynkershoek 
says,  "  Galli  quamvis  indignabundi,  impunS  transmiserunt 
"  ex  impotentia  muliebri,  dicet  alter,  alter  vero  ex  Jure 
"  Gentium  ut  optimum  maximumque  est"(y).  It  is  clear, 
however,  that  Christina  was  justiciable  for  this  murder 
before  the  French  tribunals,  unless,  perhaps,  the  French 
authorities  had  debarred  themselves  by  their  previous  ac- 
knowledgment of  her  title  to  the  International  rights  of  a 
Sovereign.  In  any  case,  her  instant  dismissal  from  the 
kingdom  was  the  very  slightest  vindication  of  the  offended 
law  which  France  should  have  exacted  (z). 

(t)  Martens,  1.  v.  8. 171. 

"Europaische  Volkersitte  aber  nicht  Rechtepflichte,"  Kluber  justly 
remarks,  s.  49. 

(u)  Hejfters,  8.  57. 

See  the  formal  instrument  of  abdication  of  the  Empire  of  Brazil  by 
Don  Pedro,  De  Garden,  Tratit  de  Dipt.  iii.  213-18. 

(x)  De  Martens,  Causes  c£L  ii. 

(y)  De  Foro  Leg,  c.  8. 

(z)  Mr,  HaUam  says,  "  I  should  be  rather  surprised  to  hear  anyone 
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Mary  Queen  of  Scots,  at  the  time  of  her  pretended  trial 
in  England,  had  been  de  facto  twenty  years  dispossessed  of 
her  crown;  her  son  had  been  acknowledged  as  King  of 
Scotland  by  all  Europe ;  she  was  styled,  in  her  indictment, 

Mary,  daughter  and  heir  of  James  V.,  late  King  of  Scots ; 

otherwise  called  Mary  Queen  of  Scots,  Dowager  of 
"  France : "  and  if  her  trial  and  execution  were  only  im- 
pugnable upon  the  ground  of  the  violation  of  her  rights  as 
a  Sovereign,  it  would  be  difficult  to  pronounce  these  acts  a 
violation  of  strict  International  Law.  The  atrocious  guilt 
of  her  murder  rests  upon  other  grounds,  chiefly  no  doubt  upon 
her  forcible  detention  in  England,  "in  violation"  (as  Mr. 
Hallam  admits)  "  of  all  natural,  public,  and  municipal  law.9' 

CXIII  (A).  It  is  important,  however,  to  remark,  that  if 
a  foreign  Sovereign  become  a  suitor  or  a  plaintiff  in  the 
Courts  of  another  country,  he  brings  with  him  no  privileges 
which  can  vary  the  practice  or  displace  the  law  applying  to 
other  suitors  in  those  Courts ;  and,  therefore,  both  the  Court 
of  Chancery  and  the  House  of  Lords  decided  that  the  King 
of  Spain,  though  suing  as  a  sovereign  prince,  and  in  his 
political  capacity,  in  an  English  Court  of  Equity,  was 
under  an  obligation,  to  answer  upon  oath  to  a  cross-bill  filed 
against  him  by  the  defendants  to  his  suit  (a);  and  the  same 
doctrine  had  before  been  laid  down  with  reference  to  a  Re- 
publican Government,  in  the  case  of  the  Columbian  Go- 
vernment v.  Rothschild,  in  which  the  plaintiffs  were  de- 
scribed as  the  "  Columbian  Government,"  and  their  counsel 
being  desired  to  show  who  they  were,  and  not  being  able  to 
do  so,  the  demurrer  to  the  bill  was  allowed,  on  the  principle 

assert  that  the  Parliament  of  Paris  was  incompetent  to  try  Christina  for 
the  murder  of  Monaldeschi '  (Constit.  Hist.  chap,  iii.);  though  he  offers 
a  stouter  defence  for  Elizabeth  than  almost  any  other  historian. 

See  &trype%$  Annals  of  the  Church,  vol.  iii.  part  1.  book  ii.  pp.  528-687, 
as  to  the  case  of  Mary  Queen  of  Scots;  the  opinion  of  the  Common 
Lawyers  as  to  the  title ;  the  Civilians  as  to  the  Law  of  Nations. 

(a)  King  of  Spain-  v.  Hullett  and  Widder,  1  Clarke  $  Finnelly,  348 
(a.d.  1833). 

S.  c.  in  the  Court  below,  1  Dow.  fy  Clarh;  100. 
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that  the  plaintiff  must  describe  himself,  so  that  the  defendant 
might  come  against  him  by  a  bill  or  a  cross-bill  (A).  And 
in  the  case  of  Rothschild  v.  Queen  of  Portugal,  the  Court  of 
Exchequer  held  that  Her  Most  Faithful  Majesty,  being  a 
voluntary  suitor  in  an  English  Court  of  Law,  became  subject, 
as  to  all  matters  connected  with  that  suit,  to  the  jurisdiction 
of  the  Court  of  Equity ;  and  was,  therefore,  compellable  to 
answer  to  a  bill  filed  against  her  by  persons  who  were  the 
defendants  in  an  action  which  she  had  brought  against  them, 
but  the  plaintiffs  in  the  bill  filed  against  her  in  the  Court  of 
Exchequer  (c).  Upon  the  same  principle  in  Prioleau  v. 
United  States  and  Andrew  Johnson  (rf),  V.  C.  Wood 
decided  that  the  United  States  of  America,  suing  in  the 
Courts  of  this  country,  and  thereby  submitting  themselves 
to  the  jurisdiction,  stand  in  the  same  position  as  a  foreign 
Sovereign,  and  can  only  obtain  relief  subject  to  the  control 
of  the  Court  in  which  they  sue,  and  pursuant  to  its  rules  of 
practice,  according  to  which  every  person  sued  in  this  Court, 
whether  by  an  individual,  by  a  foreign  Sovereign,  or  by  a 
corporate  body,  is  entitled  to  discovery  upon  oath  touching 
the  matters  upon  which  he  is  sued,  and  to  file  a  cross  bill 
for  the  purpose  of  obtaining  such  discovery. 

Proceedings  were  accordingly  stayed  in  a  suit  by  the 
United  States  of  America,  suing  in  their  corporate  capacity, 
until  an  answer  should  have  been  put  in  to  the  cross  bill  of 
the  defendant. 

And  in  the  United  States  of  America  v.  Wagner  (e) 
the  Court  of  Appeal  in  Chancery  held  that,  while  a 
foreign  sovereign  State  adopting*  the  republican  form  of 
government,  and  recognised  by  the  Government  of  Her 
Majesty,  can  sue  in  the  Courts  of  Her  Majesty  in  its  own 
name  so  recognised,  and  such  a  State  is  not  bound  to  sue  in 


(ft)  1  Simon's  Hep.  94  (a.d.  1826). 

(c)  3  Young  $  Collyer's  Hep.  594  (1839). 

(d)  2  L.  R.  Eq.  Hep.  659  (1866). 

(e)  2  L.  R.  Ch.  App.  582  (1867). 
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the  name  of  any  officer  of  the  Government,  or  to  join  as  co- 
plaintiff  any  such  officer  on  whom  process  may  be  served, 
and  who  may  be  called  upon  to  give  discovery  upon  a  cross 
bill;  nevertheless,  the  Court  may  stay  proceedings  in 
the  original  suit,  until  the  means  of  discovery  are  secured 
in  the  cross  suit.  In  the  case  of  the  Emperor  of  Brazil  v. 
Robinson  and  others,  the  Court  of  Queen's  Bench  decided 
that  the  Emperor,  having  engaged  in  a  commercial  transac- 
tion, and  bringing  an  action  thereupon  in  the  Courts  of  this 
country,  and  being  resident  out  of  the  jurisdiction,  was  not 
exempted  from  that  necessity  of  finding  security  for  costs 
to  which  any  other  person  bringing  such  an  action  would  be 
subject  (/);  and  they  held  this  decision  to  be  consistent  with 
the  principle  of  a  former  decision  in  which  Lord  Ellenborough 
had  decided  that  such  a  privilege  of  exemption  did  attach 
to  an  ambassador,  who  was  in  this  country  merely  in  his 
political  capacity,  and  concerning  whom  there  was  no  reason 
to  suppose  that  he  was  desirous  of  leaving  the  country  (g), 
or  going  out  of  the  jurisdiction. 

The  two  following  cases  are  important.  They  relate  to  the 
question  of  the  civil  position  as  plaintiffs  of  an  actual  and  of 
a  restored  legitimate  Government  before  the  tribunals  of  a 
foreign  State.  In  the  case  of  the  Emperor  of  Austria  v.  Day 
and  Kossuth  (A),  Lord  Campbell  held  that  the  actual 
reigning  Sovereign  of  a  foreign  State  in  amity  with  Great 
Britain  is  entitled  to  sue  in  the  Court  of  Chancery,  and  to 
obtain  an  injunction  to  prevent  the  issuing  of  monetary 
notes  manufactured  in  England,  purporting  to  be  notes  of 
that  foreign  State,  but  having  no  sanction  from  its  Govern- 
ment, if  the  Court  is  satisfied  that  some  substantial  injury 
will  thereby  accrue  to  the  property  of  such  foreign  State, 


(f)  Emperor  of  Brazil  v.  Robinson  and  others,  5  Dowling's  Rep.  of 
Practice  Cases,  522  (a.d.  1837). 

(g)  The  Duke  de  MonteUano  v.  Christin,  5  Maule  8>   Selwyn's  Rep.  503 
(a.d.  1810). 

(h)  2  Giff.  628  (1861). 

VOL.  II.  L 
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and  to  that  of  the  plaintiffs  subjects,  whom  he  has  a  right 
to  represent. 

Accordingly,  monetary  notes  having  been  manufactured 
in  this  country,  purporting  to  be  sanctioned  by  the  State  of 
Hungary,  and  signed  by  K.,  a  native  of  Hungary,  resident 
in  England,  "  in  the  name  of  the  nation,"  but  which  were 
unauthorised  by  the  existing  Government — an  injunction 
was  granted  to  restrain  their  issue,  and  they  were  ordered 
to  be  delivered  up  to  be  cancelled  at  the  suit  of  the  Emperor 
of  Austria,  as  King  de  facto  of  Hungary. 

In  the  case  of  the  United  States  of  America  v.  McRae  (t). 
V.  C.  James  held  that,  upon  the  suppression  of  a  rebellion, 
the  restored  legitimate  Government  is  entitled,  as  of  right, 
to  all  moneys,  goods,  and  treasure  which  were  public  pro- 
perty of  the  Government  at  the  time  of  the  outbreak,  such 
right  being  in  no  way  affected  by  the  wrongful  seizure  of 
the  property  by  the  usurping  Government. 

But  with  respect  to  property  which  has  been  voluntarily 
contributed  to,  or  acquired  by,  the  insurrectionary  Govern- 
ment in  the  exercise  of  its  usurped  authority,  and  has  been 
impressed  in  its  hands  with  the  character  of  public  property, 
the  legitimate  Government  is  not,  on  its  restoration,  entitled 
by  title  paramount,  but  as  successor  only  (and  to  that  extent 
recognising  the  authority)  of  the  displaced  usurping  Govern- 
ment; and  in  seeking  to  recover  such  property  from  an 
agent  of  the  displaced  Government  can  only  do  so  to  the 
same  extent,  and  subject  to  the  same  rights  and  obligations, 
as  if  that  Government  had  not  been  displaced  and  was  itself 
proceeding  against  the  agent. 

Therefore,  a  bill  by  the  United  States  Government,  after 
the  suppression  of  the  rebellion,  against  an  agent  of  the  late 
Confederate  Government,  for  an  account  of  his  dealings  in 
respect  of  the  Confederate  loan,  which  he  was  employed  to 
raise  in  this  country,  was  dismissed  with  costs,  in  the  absence 
of  proof  that  any  property  to   which  the  plaintiffs  were 

(0  L.  R.  8  Eq.  Rq>.  69  (1800). 
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entitled  in  their  own  right,  as  distinguished  from  their  right 
as  successors  of  the  Confederate  Government,  ever  reached 
the  hands  of  the  defendant,  and  on  the  plaintiffs  declining 
to  have  the  account  taken  on  the  same  footing  as  if  taken 
between  the  Confederate  Government  and  the  defendant  as 
the  agent  of  such  Government,  and  to  pay  what,  on  the 
footing  of  such  account,  might  be  found  due  from  them. 


L  2 
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CHAPTER    II. 

EMBASSY — ANTIQUITY  AND  UNIVERSALITY  OP    ITS 

RIGHTS. 

CXIV.  We  now  approach  the  subject  of  Embassies  (a), 
a  part  of  International  Jurisprudence  which  has  taken  deep 
root  in  the  practice  of  nations,  and  is  therefore  capable  of 
precise  treatment  and  clear  exposition. 

The  principal  rights  and  duties  incident  to  Embassies  have 
been  recognised  by  all  communities  at  all  removed  from  the 
condition  of  savages. 


(a)  The  principal  authorities  relied  on  for  this  subject  are — 

AWericus  Gent&s,  De  Legationibus,  libri  tres.  The  first  good  work  on 
the  subject 

Grotius,  1.  ii.  c.  xviii.  De  Legationum  Jure, 

Zouch,  De  Judicio  inter  Gentes,  pars  i.  iv. :  "  De  qu83stionibus  debit! 
inter  eos  quibuscum  par  est — solutio  qusestionis  veteris  et  novae,  sive  de 
legati  delinquents  judice  competente  dissertatio." — Oxon:  1657. 

Wkquefort,  De  Legato,  translated  by  Barbeyrac,  1681.  V  Ambassadeur 
et  see  Fonctions,  1746,  last  ed. 

Bynkershoeh,  De  Foro  competente  Legatorum.  This  treatise,  though 
not  without  some  characteristic  defects  of  the  author,  is  by  far  the 
best  that  has  been  written  on  the  subject     Qu.  Juris  Pub.  L  ii.  c.  iii-ix* 

Vattel,  1.  iv.  ch.  6,  6,  7,  8,  9. 

Martens,  1.  vii.  as.  185-250. 

Kliiber,  ss.  166-280,  c.  iii. 

HeJJUrs,  B.  iii.  ss.  193-280. 

Minus,  Das  Furopaische  Gesandtsehaftsrecht,  Leipzig,  1847. 

Ward's  Law  of  Nations,  vol.  ii.  c.  xvii. 

Wheaton,  Hist.,  pp.  48,  51, 95,  232-256,  496. 

Fatix,  Droit  Int.  Pr.9 1.  ii.  t.  ii.  ch.  ii.  s.  4. 

WQdman,  I.  c.  3. 

Bluntschli,  ss.  159-243. 
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The  whole  subject  may  be  conveniently  discussed  under 
the  following  general  heads : 

1.  Who  may  send  and  receive  Ambassadors? 

2.  Is  their  reception  obligatory  ? 

3.  Their  Bight  of  Inviolabilitv. 

4.  Their  Privileges  of  Exterritoriality. 

5.  May  the  Ambassador  by  any,  and  what,  misconduct 

forfeit  his  rights  and  privileges  ? 

6.  When  the  functions  of  the  Ambassador  legally  cease. 

CXV.  Every  nation,  so  far  sui  juris  as  to  be  capable 
of  negotiating  in  its  own  name  with  another  nation,  has  the 
right  of  sending  an  Embassy  {droit  actif — actives  Gesandt- 
schaftsreckt). 

CXVI.  Therefore,  not  only  independent  States  have 
this,  among  other  jura  mqjestatis,  but  dependent  States, 
who  have  not  an  entire  Sovereignty,  may  possess  this  right, 
if  the  nature  of  their  connexion  with  the  protecting  State 
allows  them  the  liberty  of  conducting  their  foreign  relations 
with  other  States  (b). 

By  the  sixteenth  article  of  the  Treaty  of  Kainardgi  (c), 
concluded  in  1774  between  Turkey  and  Russia,  the  Hos- 
podars  of  Moldavia  and  Wallachia,  placed  under  the  protec- 


(b)  Bynkershoek,  Q.  J.  P.,  1.  ii  c  iii. :  "  Qui  recto  legatee  mittunt." 
Marten*,  s.  187. 

Vatlel,  1.  iv.  c.  v. 

Heftere,  s.  200. 

Kluber,  s.  175. 

"  £1  derecho  de  embajada  es  una  regalia  que,  como  todas  las  otras,  reside 
originalmento  en  la  nacion.  La  ejercen  ipso  jure  los  depositaries  de  la 
soberanfa  plena,  y  en  virtud  de  su  autoridad  constitucional  los  monarcas 
que  coucurren  con  las  asambleas  de  nobles  y  diputados  del  pueblo  &  la 
formacion  de  las  leyes,  y  aun  los  gefes  ejecutivos  de^las  republicas,  sea 
por  ai  solos  6  con  interrencion  de  una  parte  6  de  todo  el  cuerpolegislativo. 
En  los  interregnos  el  ejercicio  de  este  derecho  recae  naturalmente  en  el 
gobierno  provisional  6  regencia,  cuyos  agentes  diplomaticos  gozan  de 
iguales  facultades  y  prerogativas  que  los  del  soberano  ordinario." — Pavdo, 
tit.  cusrto  cexxix. 

(c)  Kluber,  s.  175,  n.  6. 
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tion  of  Russia,  are  each  entitled  to  be  represented  by  a 
charge  d'affaires,  being  a  member  of  the  Greek  Church,  at 
Constantinople. 

According  to  Vattel,  a  State  which  is  under  protection, 
or  which  has  contracted  an  unequal  alliance,  has  retained,  if 
it  have  not  expressly  renounced,  the  right  of  Embassy  (rf). 

The  Princes  and  the  States  of  the  German  Empire,  at 
the  time  Vattel  wrote,  although  under  feudal  subordination 
to  the  Emperor  (quoique  (ih)  relevent  de  TEmpereur  et  de 
r Empire),,  preserved,  in  spite  of  his  opposition,  their  indivi- 
dual right  of  Embassy,  and  since  the  peace  of  Westphalia 
have  resembled  a  republic  of  Sovereigns  (e). 

CXVII.  There  is  no  doubt  that  confederated  States  are 
collectively  entitled  to  the  right  of  Embassy ;  the  question  as 
to  the  individual  right  of  each  member  of  the  Confederation 
is  one  of  more  difficulty. 

It  may  be  argued  (J)  that  the  sovereignty  of  each  State 
is  not  impaired  because  it  has  entered  into  certain  volun- 
tary engagements  with  its  neighbours,  any  more  than  the 
independence  of  an  individual  is  forfeited  by  his  having 
entered  into  a  voluntary  engagement  with  another  individual. 
But  this  must,  after  all,  depend,  both  in  the  case  of  the 
State  and  of  the  individual,  very  much  upon  the  character 
and  nature  of  the  engagements,  however  voluntarily  con- 
tracted. 

The  question  can  only  be  answered  by  reference  to  the 
terms  and  conditions  of  the  union  by  which  the  different 
States  are  bound  together  (g). 

CXVIII.  In  the  ancient  Republic  of  the  Seven  United 
Provinces,  the  individual  States  were  deprived  of  the  right 
of  Embassy,  which  was  lodged  in  the  assembly  of  the  States- 
General*     Holland  and  Zealand,  however,  had  the  singular 


(d)  L.  iv.  c.  v.  8.  58. 

(e)  L.  iv.  c  v.  859. 

(f)  Vattel,  1.  i.  c.  i.  a.  10. 

iff)  Merlin,  Minxstre  public,  8.  2,  v. 
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privilege  of  presenting  to  the  States  the  Ambassadors 
designated  for  England  and  France.  Holland  chose  one, 
and  Zealand  the  other. 

Holland  had  also  the  right  of  sending  a  subject  of  its 
province,  with  the  embassies  from  the  other  States,  which 
were  composed  of  two  or  three  persons. 

CXIX.  The  United  States  of  North  America,  in  their 
first  Federal  Act,  gave  the  Right  of  Embassy  to  each  State 
to  be  exercised  with  the  consent  of  Congress.  The  Presi- 
dent, however,  exercised  the  executive  power,  nominated 
diplomatic  agents,  and  concluded  treaties.  It  is  clear  that 
foreign  nations  were  exposed  to  great  uncertainty  in  their 
relations  with  such  a  confederacy;  and  that  the  double 
authority  was  inconsistent  with  the  object  of  the  Union. 

In  their  second  Federal  Act  this  defect  was  in  a  great 
degree  remedied.  This  Act  forbids  any  State  to  enter  into 
any  treaty,  alliance,  confederation,  compact,  or  agreement 
with  any  other  State  of  the  Union,  or  with  a  foreign  State, 
without  the  consent  of  Congress. 

Therefore,  Mr.  Wheaton  observes,  "  The  original  power 
"  of  sending  and  receiving  public  ministers  is  essentially 
"  modified,  if  it  be  not  entirely  taken  away,  by  this  prohibi- 
"  tion  *  (h). 

CXX.  In  both  these  instances  of  the  Seven  United 
Provinces  and  of  the  United  States,  there  was  one  common 
centre  of  authority,  in  the  hands  of  which  the  individual 
members  of  the  Union  had  lodged  the  supreme  executive 
power.  It  followed,  therefore,  that  in  that  power  was  the 
Right  of  Embassy. 

CXXI.  In  the  Swiss  Confederation,  however,  the  case 
was  different.  Each  Canton  preserved  its  right  of  sove- 
reignty. They  had,  indeed,  annual  diets,  but  these  diets 
constituted  no  centre  of  authority.  There  was  no  one  body 
or  couucil  which  represented  the  Confederacy  in  its  foreign 
relations.  Each  of  the  Cantons,  therefore,  contracted  alli- 
ances as  they  pleased.     The  Roman  Catholic  Cantons  were 

(A)   Wheaton,  vol.  ii.p.  261. 
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the  only  allies  of  France,  and  at  the  death  of  Louis  XV., 
the  Cantons  of  Berne  and  Zurich  had  contracted  a  par- 
ticular alliance  with  each  other.     "  Aussi,"  observes  Merlin, 

n'a-t-on  jamais  dout£  que  chacun  d'eux  ne  jouit  du  droit 

d'ambassade  "  (i). 

CXXIL  According  to  Vattel  (k),  there  may  be  towns 
which  are  in  subjection  to  the  general  authority  of  the 
country  in  which  they  are  situated,  or  to  some  other  au- 
thority (yilles  sujettes — unter  landesherrlicher  Getoalt),  and 
which,  nevertheless,  enjoy  the  right  of  embassy;  and  he 
instances  Neufchdtel,  and  Brienne  in  Switzerland,  which  had 
the  droit  de  banniere  (jus  armorum),  and  as  a  consequence, 
the  right  of  legation ;  but  Merlin,  with  justice,  combats  this 
position,  and  says  that  it  betrays  that  Vattel  was  a  native 
of  Neufchdtel,  and  wished  to  exalt  the  place  of  his  birth,  and 
Merlin  adds,  that  a  people  cannot  be  sovereign  and  subject  at 
the  same  time ;  and  that  though  Neufchatel  had  great  civil 
privileges,  and  had  been  reckoned  among  the  allies  of  the 
Swiss  Cantons,  it  had  no  right  of  legation  according  to  theory, 
and  that  according  to  practice  it  had,  under  the  ancien  regime, 
acted  through  the  Ambassador  of  Prussia,  who  by  the  ninth 
article  of  the  Treaty  of  Utrecht  had  been  recognised  as 

souverain   seigneur   de   la   principauti  de   Neufchdtel  et 

Valengin  "  (J). 

CXXIII.  The  question  is  often  discussed  in  treatises, 
whether  an  usurper  has  the  Bight  of  Embassy. 

The  answer  must  depend  upon  two  considerations: — 
1.  Whether  the  country  of  the  usurper  has  acknowledged 
him  as  the  de  facto  sovereign ;  2.  Whether  the  foreign 
country  has  recognised  him  as  such. 

France,  under  Mazarin,  for  instance,  admitted,  without 
hesitation,  the  ambassadors  of  Cromwell,  and  rejected  those 
of  Charles  II.  at  the  Congress  of  the  Pyrenees. 

England,  in  1641,  not  long  before  the  occasion  just  men- 

(t)  Merlin,  Ministre  public,  8.  2,  v. 

(k)  Vattel,  1.  iv.  a  v.  8.  CO :  "  Des  villefl  qui  ont  le  droit  de  banniere." 

(/)  Merlin,  Ministre  public,  8.  2,  ix. 
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tioned,  admitted  the  Ambassador  of  John  IV.  King  of 
Portugal,  though  she  had  previously  recognised  only  the 
Spanish  Ambassador  for  Portugal  (m). 

The  consideration  of  this  point  has  been  in  great  measure 
anticipated  in  the  chapter  on  Recognition  (n). 

CXXIV.  A  Sovereign  who  has  abdicated  his  throne  has 
no  title,  de  facto  or  dejure,  to  the  Right  of  Embassy. 

Upon  this  question  all  publicists  refer  to  the  celebrated 
case  of  Leslie,  Bishop  of  Ross,  ambassador  of  Mary  Queen 
of  Scots. 

CXXV.  We  have  already  considered  the  legal  status  in 
England  of  that  unfortunate  Princess.  The  question  with 
respect  to  the  rights  of  her  ambassador  in  the  same  country 
arose  in  the  following  manner. 

Mary  Queen  of  Scots  was  allowed,  after  her  unwarrant- 
able detention  as  a  captive  in  England,  to  send  an  ambassador 
to  plead  her  cause  before  the  commissioners  appointed  by 
Elizabeth  to  try  her.  She  sent  Leslie,  Bishop  of  Ross,  in 
1567.  During  the  period  of  his  embassy,  he  was  twice 
committed  to  prison  upon  the  charge  of  endeavouring  to 
effect  a  conspiracy  in  favour  of  Mary  against  Elizabeth  (/>)• 

It  appears  from  the  State  Papers  of  Lord  Burleigh,  that 
the  English  Government  propounded  to  certain  civilians  the 
following  questions  (p). 

1.  Whether  an  Ambassador,  procuring  an  insurrection  or 
rebellion  in  the  Prince's  country  towards  whom  he  is  Am- 
bassador, is  to  enjoy  the  privilege  of  an  Ambassador  ? 

2.  Whether  he  may  not,  Jure  Gentium  et  Civili  Roman- 
orum,  be  punished  as  an  enemy,  traitor,  or  conspirator 
against  that  Prince,  notwithstanding  he  be  an  Ambassador? 

To  these  two  questions  they  answered:  "Touching  these 
"  two  questions,  we  are  of  opinion,  that  an  Ambassador  pro- 

(m)  Merlin,  Mtntstre  public,  vi.  vii. 
(ft)   Vide  ante,  ch.  iv. 
(o)  Camden's  Hist  113. 
Ward,  vol.  i.  p.  486. 

(p)  Burleigh's  State  Papers  by  Murden,  18. 
Ward,  vol.  i.  p.  487,  &c. 
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curing  an  insurrection  or  rebellion  in  the  Prince's  country 
towards  whom  he  is  Ambassador,  ought  not,  Jure  Gentium 
et  Civili  Romanorum,  to  enjoy  the  privileges  otherwise 

"  due  to  an  Ambassador ;  but  that  he  may,  notwithstanding, 

"  be  punished  for  the  same." 

3.  Whether,  if  the  Prince  be  deposed  by  the  common 
authority  of  the  Realm,  and  another  elected  and  invested  of 
that  crown,  the  Solicitor  or  doer  of  his  causes,  and  for  his  aid 
(although  the  other  Prince  do  suffer  such  one  to  be  in  his 
Realm)  is  to  be  accounted  an  Ambassador,  or  to  enjoy  the 
privilege  of  an  Ambassador  ? 

To  this  they  answered:  "We  do  think  that  the  Solicitor 
of  a  Prince  lawfully  deposed,  and  another  being  invested 
in  his  place,  cannot  have  the  privilege  of  an  Ambassador ; 

"  for  that  none  but  Princes,  and  such  other  as  have  sove- 

"  reignty,  may  have  Ambassadors." 

4.  Whether  a  Prince,  coming  into  another  Realm,  and 
remaining  there  under  custody  and  guard,  ought,  or  may 
have  there  his  Solicitor  of  his  causes;  and  if  he  have,  whether 
he  is  to  be  counted  an  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  a  Prince 
coming  into  another  Prince's  Realm,  and  being  there 
under  guard  and  custody,  and  remaining  still  a  Prince, 
may  have  a   Solicitor  there;   but  whether  he  is  to  be 

"  accounted  an  Ambassador,  that  dependeth  on  the  nature 

"  of  his  commission." 

5.  Whether,  if  such  a  Solicitor  be  so  appointed  by  a  Prince 
so  flying,  or  coining  into  another  Prince's  Realm — if  the 
Prince  in  whose  Realm  the  Prince  so  in  guard,  and  his  So- 
licitor is,  shall  denounce,  or  cause  to  be  denounced,  to  such 
a  Solicitor  or  to  such  a  Prince  under  custody,  that  his  said 
Solicitor  shall  hereafter  be  taken  for  no  Ambassador — 
whether  then  such  Solicitor  or  Agent  can  justly  claim  the 
privilege  of  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  the  Prince 
"  to  whom  any  person  is  sent  in  message  of  ambassador,  may 
"  for  causes  forbid  him  to  enter  into  his  lands,  or  when  he 
"  hath  received  him,  command  him  to  depart ;  yet  so  long  as 


« 
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"  be  doth  remain  in  the  Realm,  and  not  exceed  the  bounds  of 
"  an  Ambassador,  he  may  claim  his  privilege  as  Ambassador, 
"  or  Solicitor,  according  to  the  quality  of  his  commission." 

This  opinion  of  the  English  civilians  is  again  referred  to 
in  this  chapter,  when  the  general  subject  of  the  inviolability 
of  the  Ambassador  is  discussed.  In  the  passage  which  has 
just  been  cited,  the  proposition  of  International  Law  appears 
to  be  correctly  stated ;  but  this,  it  will  be  seen,  cannot  be 
predicated  of  the  other  portions  of  this  celebrated  opinion  (q). 

CXXVI.  During  the  minority  of  the  Sovereign,  the 
Right  of  Embassy  is  lodged  in  the  person  or  persons  com- 
posing the  Regency,  or  in  the  minor  himself,  according  to 
the  constitutional  law  of  the  country  of  the  Sovereign  (r). 

In  France,  during  the  Regency  of  the  Duke  of  Orleans, 
the  Cardinal  Dubois  negotiated  the  Triple  Alliance  of  La 
Haye  in  1717,  by  virtue  of  Credentials,  Full  Powers,  and 
Instructions,  which  were  given  in  the  name  of  the  King, 
then  a  minor. 

In  England,  during  the  periods  in  which  George  III.  was 
incapacitated  by  mental  derangement  for  the  transaction  of 
affairs,  the  right  of  sending  embassies  was  vested  in  the 
Prince  of  Wales. 

The  Republic  of  Poland,  during  the  vacancy  of  the 
elective  throne,  exercised  the  Right  of  Embassy. 

CXXVII.  The  maxim,  delegatus  non  potest  delegare, 
would  apply,  generally  speaking,  to  cases  where  the  ministers 
of  a  State  attempted  to  delegate  the  Rights  of  Embassy. 

If,  however,  the  minister  were  armed,  either  by  his  original 

(q)  See  Preface  to  vol.  i,  of  this  Work,  p.  lxyii,  et  Tide  post.  ch.  5. 

(r)  Merlin,  Ministre  public*  s.  2,  x. 

Kluber,  s.  176,  n.  e. 

Vattelj  1.  iv.  c.  iv.  s.  42.  Minidres  de  la  Nation  ou  dee  BSgente 
done  VInterrhgnei  "Le  droit  d'ambassade,  ainsi  que  tous  lee  autres 
droits  de  la  souverainete",  reside  originairement  dans  la  nation  comme 
dans  son  sujet  principal  et  primitif.  Dans  l'interregne,  l'exercice  de 
ce  droit  retombe  a  la  nation,  on  il  est  devolu  a  ceux  a  qui  lee  lois 
ont  commie  la  re*gence  de  l'^tat.  lis  peuvent  envoyer  des  ministres,  tout 
comme  le  souverain  avoit  accoutume'  de  faire,  et  ces  ministres  ont  les 
memes  droits  qu'avoient  ceux  du  souverain." 
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commission  or  by  powers  subsequently  conferred,  to  appoint 
a  delegate  minister,  it  would  be  clearly  competent  to  him  to 
exercise  the  authority. 

After  the  death  of  Gustavus  Adolphus  at  Lntzen,  in 
1632,  the  Senate  at  Stockholm  devolved  the  whole  Govern- 
ment upon  the  Chancellor  Oxenstiern; 

He  nominated  the  illustrious  Grotius  as  ambassador  to 
France,  giving  him  credentials  in  his  (the  Chancellor's)  own 
name.  Richelieu,  who  then  governed  France  under  Louis 
XIII.,  refused  to  receive  Grotius,  on  the  ground  that  he 
ought  to  have  received  his  commission  from  the  Senate. 
The  Chancellor,  however,  demonstrated  to  Richelieu,  that 
on  this  principle  of  rejection  certain  treaties  entered  into 
between  France  and  Sweden  would  be  affected  ;  whereupon 
Grotius  was  received,  but,  as  Wicquefort  observes,  as  am- 
bassador of  Sweden,  and  not  of  the  Chancellor  who  had  given 
him  his  commission,  and  in  virtue  of  the  procuration  of  the 
Senate  (s). 

Some  time  afterwards  the  Spanish  ambassador  nominated 
certain  public  ministers  to  carry  on  the  negotiations  of  the 
Treaty  of  Munster.  In  their  commission,  he  recited  that, 
by  the  full  power  granted  to  him  by  the  King  of  Spain,  he 
(the  ambassador)  was  authorised  to  substitute  (subrogare) 
other  persons  for  the  purpose  of  assisting  him  in  the  execution 
of  his  office.  Wicquefort  remarks,  that  these  ministers  were 
received  as  the  plenipotentiaries  of  the  Crown  of  Spain,  and 
not  as  the  delegates  of  the  ambassador  (t). 

C  XXVII  I.  The  Viceroy  of  a  province,  especially  of  a 
distant  province,  has  always  been  held,  ex  necessitate  rei9  to 
possess  the  Right  of  Embassy  (w). 


(«)  Merlin,  Ministre  public,  8.  2.  x. 
Wicquefort,  1.  L  8.  8. 
(t)  MerUn,  lb. 
Wicquefort,  16. 

(«)  Merlin,  Ibid.    Various  instances  are  cited  by  him,  viz.,  in  1524 
1562, 1577, 1588,  to  which,  no  doubt,  many  others  might  be  added. 
Vattcly  1.  iv.  c.  v.  s.  61,  ascribes  the  jus  legationis  without  hesitation 
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During  the  period  when  Spain  governed  Naples  by  a 
Viceroy,  Milan  by  a  Governor,  and  Belgium  by  a  Governor- 
General,  the  right  to  confer  upon  others  the  jus  legationis  was 
frequently  exercised  by  these  high  delegates  of  their  Sove- 
reign, and  generally  without  controversy  (x) ;  though  in 
1646  the  French  ambassador  in  Switzerland  succeeded  in 
persuading  the  Cantons  to  refuse  an  audience  at  their  General 
Assembly  to  the  ambassador  of  the  Governor  of  Milan,  on 
the  ground  that  this  ambassador  had  no  credentials  from  the 
Crown  of  Spain  (y). 

During  the  time  that  Belgium  was  in  the  possession  of 
Austria,  foreign  diplomatic  agents  were  sent  to  reside  at 
Brussels,  the  seat  of  the  Governor-General's  authority. 

CXXIX.  The  same  necessity  and  reasons  have  very 
generally  caused  the  power  of  imparting  the  jus  legationis  to 
be  granted  to  the  European  Governors  of  American  or  Asiatic 
dependencies. 

The  British  Governor-General  of  India,  the  Spanish 
Governor  of  the  Philippines,  and  the  Dutch  Governor  of 
Java,  are  examples  which  readily  occur. 

The  great  Companies  of  European  States,  such  as  the 
Dutch,  the  French,  and  the  British  East  Indian  Companies, 
have  often  possessed  this  power  (z).  But  this  authority 
cannot  be  presumed ;  it  must  be  conferred  by  the  special 
and  express  grant  of  their  respective  Governments  (a). 

to  viceroys : — "  Agissant  en  cela  au  nom  et  par  rautorite*  du  souverain 
qu'ila  representent,  et  dont  ils  exercent  les  droits ; "  and  he  expressly 
affirms  that  the  Viceroys  of  Naples,  and  the  Governors  of  Milan  and 
the  Pays-Bas,  had  this  power. 

(x)  Queen  Elizabeth  in  1569,  having  possessed  herself  of  money 
sent  from  Spain  to  the  Duke  of  Alva,  refused  to  treat  with  the 
Duke's  legate,  "  utpote  misso  a  non  principe."  But  Bynkershoek  truly 
says,  "satis  eo  ipsa  Regina  ostendit  frivola  se  exceptione  uti,  quam 
suum  cuique  reddere  maluisse." — Q.  J,  P.  L  ii.  c.  iii. 

Zouck,  t.  ii.  4,  s.  7 :  "  An  qui  imperium  summum  non  habent  legatos 
mittere  possunt/' 

(y)  Merlin,  lb, 

(s)  Bynkershoek,  Q.  J.  P.  1.  ii.  c.  iii. 

(a)  Merlin,  lb. 
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CXXX.  International  Law,  strictly  speaking,  is  not  con- 
cerned with  cases  of  rebellion.  There  is  no  doubt  that  rebel- 
lious subjects  are  not  entitled  to  the  jus  legationis  in  their  com- 
munications with  their  Sovereign ;  the  foundation  of  the  right 
is  wanting.  Nevertheless,  when  rebellion  has  grown,  from 
the  numbers  who  partake  in  it,  the  duration  of  it,  the  severity 
of  the  struggle,  and  other  causes,  into  the  terrible  magnitude 
of  a  civil  war,  the  emissaries  of  both  parties  (b)  have  been 
considered  entitled  to  the  privilege  of  ambassadors  so  far  as 
their  personal  safety  is  concerned  (c).     "  In  hoc  eventu," 

(6)  Bynk.  L  ii  c.  iii.  would  allow  the  jus  kgatorum  to  the  Sovereign 
only,  at  least  until  he  be  overthrown,  and  he  cites  with  approbation 
two  instances  from  Tacitus: — 1.  In  which  Cerealis  sent  the  legate  of 
the  rebellious  Batavi  to  Rome  to  be  punished  (1.  iv.  Ibid.  c.  75) ; 
2.  In  which  Vitellius  and  the  senate  sent  ambassadors  to  Vespasian, 
who,  he  says,  coming  from  those  who  were  at  that  time  «w  juris, 
were  entitled  to  the  "  sacrum  legatorumjus ; "  whereas  Vespasian's  am- 
bassadors would  have  been  rebettorum  nuncii.  A  third  instance  is  that 
of  Louis  of  Bavaria,  in  1827,  who  seized  the  legates  of  the  Pisans, 
"qui  ipsum  in  urbem  suam  recipere  detrectabant"  Bynkershoek's  own 
opinion  is  thus  expressed :  "  Ut  legatio  pleno  jure  utrimque  consistat, 
status  utrimque  liber  desideratur,  qui  si  ab  una  duntaxat  parte  liber 
sit,  ab  ea  missi  tan  turn  jure  legatorum  utuntur,  ab  alia  missi  ad  ex- 
ternum principem,  habentur  pro  nunciis,  ad  suum,  pro  subditis,  sic  ut 
in  eos  princeps  exercere  possit  id  jus,  quod  in  reliquos  subditos  exercet. 

Scissa  in  factiones  republica,  interesse  putem,  penes  quam  partem 

stat  rei  agendi  potestas,  si  penes  unam  ut  ante  stetit  nee  aHorum  ad  res 
agendas  desideretur  consensus,  etiam  hsec  sola  recte  legatos  mittit,  et  his 
competit  quicquid  veris  legatis." 

(c)  Merlin,  lb.  xii. 

Bynkershoek,  however,  observes  (Q.  J.  P.  1.  ii.  c.  iii.) :  "  Sed  non  seque 
constant,  si  subditi  forte  vel  rebelles  ad  principes  suos  legatos  mittant." — 
He  instances  the  ambassadors  from  the  Netherlands  in  1666,  put  to  death 
by  Philip  II.,  and  admits  that  this  act  was  specified  in  1581  as  one  of 
those  which  caused  the  final  rejection  of  the  Spanish  dominion.  Wicque- 
fort,  however,  he  says,  is  right  (1.  i.  s.  2.)  in  saying  that  Philip  was  justi- 
fied jure  stricto  in  this  deed ;  that  the  reason  which  founds  the  security 
of  ambassadors  is  that,  being  the  subjects  of  another  Sovereign  whose 
interests  they  are  bound  to  represent,  they  do  not  by  embassy  lose  their 
character  and  become  subjects  of  the  Sovereign  to  whom  they  are  sent ; 
and  that  this  reason  was  wanting  in  the  case  of  the  rebels,  who  were,  and 
remained,  subjects  of  Philip ;  he  admits,  however,  that  the  to/atorumjus 
might  have  been,  and  in  1600  was.  granted  to  them. 
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Grotius  says,  "  Gens  una  pro  tempore  quasi  du»  Gentes 
"  habetur"  (rf).  Peace  and  order,  under  these  circumstances, 
can  only  be  restored,  the  shedding  of  blood  can  only  be  stayed, 
through  the  medium  of  negotiation :  negotiation  must  be 
carried  on  through  negotiators,  and  negotiators  cannot  act 
unless  their  personal  security  be  guaranteed  (e).  So  far  as 
the  State  herself,  in  which  the  rebellion  has  broken  out,  is 
concerned,  it  must  always  be  a  question  of  circumstances, 
and  incapable  of  definition  beforehand,  when  the  citizen  is  to 
be  considered  as  entitled  to  the  privilege  of  an  enemy  rather 
than  the  punishment  of  a  rebel  (/). 

When,  in  the  early  history  of  Borne,  a  Roman  colony  sent 
ambassadors  to  the  Senate,  they  were  warned  to  depart  im- 
mediately, "  ne  nihil  eos  legationis  jus,  externo,  non  civi  com" 
"  paratum,  tegeret "  (g). 

And  on  this  ground  Cicero  argued  that  the  Legati  of 
Antony  should  not  be  received  (A). 

But  we  read  in  the  Commentaries  of  Caesar  that  during  the 


(d)  QrU.  L  ii.  b.  18,  2. 

"  Es  costumbre  conceder  libre  traneito  6  los  ministros  que  dos  Estados 
envian  uno  6  otro,  y  pasan  por  el  territorio  de  un  tercero.  Si  se  rehusa 
&  los  de  una  potencia  enemiga  6  neutral  en  tiempo  de  guerra,  es  neceaario 
juBtificar  esta  conducta  con  buenas  razones ;  y  aun  aeria  mas  necesario 
hacerlo  aaf  en  tiempo  de  paz,  cuando  recelos  vehementes  de  tramas  secre- 
tas  contra  la  seguridad  del  Estado  aconsejasen  la  aventurada  providencja 
de  negar  el  tr&nsito  6  los  agentes  diplomaticos  de  una  potencia  extrangera." 
— Pando,  tit  cuarto  ccxxix. 

(e)  u  Verum  habetur,  justis  duntaxat  hostibus  ease  jus  legationis,  et 
quod  ab  aliis  aliquando  legati  admissi  sunt,  id  permissum  non  in  eorum 
favorem  sed  boni  communis  causa  cum  alias  omnia  reconciliationis  media 
tollerentur,  multo  magis  si  hujusmodi  legatis  fides  data  est  ea  omnino 
violanda  non  est" — Zouch,  p.  2,  s.  9,  q.  16.  De  Jur.  Fee. 

(f)  Merlin  mentions  two  instances : — 1.  The  negotiation  of  the  Go- 
vernment of  France  through  the  mediation  of  England  with  the  Refor- 
mers of  Languedoc  in  1704 :  a  Treaty  was  signed  between  the  Crown  and 
the  rebels,  differing  only  from  other  treaties  in  being  signed,  "  tres-humble 
requete  dee  R6form6s  du  Languedoc  au  Roi."  2.  The  negotiation  with 
the  Vendeans  and  Chouans. 

(ff)  IAv.  1.  vi.  c.  17. 
(A)  Phil.  v.  c.  8. 
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great  civil  war  of  Borne,  some  such  considerations  as  have 
been  mentioned  above  had  caused  the  reception  by  Pompey 
of  emissaries,  even  from  the  fugitives  and  robbers  of  the 
Pyrenees;  and  by  Caesar's  directions,  his  officers  endeavoured, 
though  in  vain,  to  open  a  negotiation  with  Pompey,  ex- 
claiming, "  Liceret  ne  civibus  ad  cives  de  pace  legatos 
mittere  ?  quod  etiam  fugitivis  ab  saltu  Pyrenaeo  prsedoni- 
busque  licuisset,  presertim  ut  id  agerent,  ne  cives  cum 
u  civibus  armis  decertarent "  (z). 

The  great  revolutions  of  the  world,  such  as  the  Revolt  of 
the  Netherlands,  and  of  the  British  Provinces  in  North 
America  (A),  could  only  have  been  prevented  from  producing 
a  state  of  perpetual  warfare  throughout  the  greater  part  of 
the  globe,  by  a  partial  application  of  the  principle  of  Inter- 
national Law  to  the  divided  members  of  one  and  the  same 
State.  The  importance  and  necessity  of  these  principles 
were  exemplified  in  the  case  of  the  Trent  (Z)  during  the 
recent  Civil  War  in  America. 

(i)  Ca$sar,  De  BeUo  CivUi,  L  ill.  c  xix.;  see  too,  c.  xvii. 

(k)  See  some  admirable  remarks  by  Mr.  Burke,  "  On  the  strange  in- 
congruities which  must  ever  perplex  those  who  confound  the  unhappi- 
ncss  of  civil  dissension  with  the  crime  of  treason.1'  He  adds :  "  Wherever 
a  rebellion  really  and  truly  exists — which  is  as  easily  known  in  fact  as  it 
is  difficult  to  define  in  words — Government  has  not  entered  into  such  mili- 
tary conventions  {e.g.,  as  they  had  entered  into  with  the  revolted  colonies 
in  North  America) ;  but  has  ever  declined  all  intermediate  treaty  which 
should  put  rebels  in  possession  of  the  Law  of  Nations  with  regard  to  war,' 
&c.  {Letter  to  the  Sheriffs  of  Bristol).  See,  too,  his  remarks  on  the 
shameful  violation  of  the  Treaty  of  Limerick,  ratified  by  King  William 
111.,  under  the  faith  of  which  Limerick  and  other  Irish  garrisons  were 
surrendered  in  the  war  of  the  Irish  Revolution  or  Rebellion. — Tracts  on 
the  Popery  Laws,  ch.  ill.  pt.  2. 

(/)  Among  the  publications  in  which  this  case  was  discussed  will  be 
found : — 

1.  Der  Trent-Fall.  (Dr.  Marquardsen,  Eriangen,  1862,  Kap.  xiii; 
gives  the  despatches  of  foreign  ministers.) 

2.  Ann.  Beg.  18C1 . 

3.  Dana's  note  to  Wheaton,  644. 

4.  Notes  on  some  Questions  suggested  by  the  case  of  the  Trent. — J/. 
Bernard,  1862. 

6.  Case  of  the  Seizure  of  the  Southern  Envoys,  bv  the  author  of  these 
commentaries. — Bidgxcay,  18C1. 
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A  screw  steamer  of  war,  the  San  Jacinto,  belonging  to 
the  North  American  States,  waylaid  the  English  Royal 
West  India  Mail  steamer  in  the  Bahama  Channel  on  the  8  th 
November,  1861,  and  brought  her  to  by  firing  a  round  shot 
across  her  bows.  A  lieutenant  from  the  San  Jacinto  boarded 
her,  and  afterwards,  aided  by  a  large  force  of  sailors  with 
drawn  cutlasses,  forcibly  took  possession  of  Mr.  Mason  and 
Mr.  Slidell,  envoys  supposed  to  be  accredited  by  the  Southern 
States  to  Great  Britain  and  to  France,  and  of  their  two 
secretaries,  with  certain  papers  and  baggage.  The  officer 
in  charge  of  the  mail-bags,  a  commander  in  the  Royal  Navy, 
protested  strongly  against  the  insult  offered  to  the  British 
flag,  as  did  the  captain  of  the  vessel ;  and  both  claimed  the 
envoys  as  being  under  the  protection  of  England.  The 
American  lieutenant  disregarded  the  protest,  seized  the 
men,  and  suffered  the  Royal  Mail  steamer  to  pursue  her 
voyage  (m). 

This  act  was  condemned,  though  upon  different  grounds, 
by  the  Powers  of  continental  Europe  as  well  as  by  England. 
England  demanded  and  finally  obtained  the  restitution  of 
the  envoys  by  the  United  States,  though  they  never  ad- 
mitted that  the  inviolability  of  the  envoy  was  the  ground  of 
that  restitution  (n).  They  insisted  chiefly  on  the  exemption 
of  a  neutral  vessel  from  search  on  the  high  seas. 

It  was  clear  upon  the  principles  of  Prize  Law,  admitted 
equally  by  the  United  States  and  by  England,  that  the 
taking  the  envoys  out  of  the  neutral  ship  was  unlawful, 
the  State  of  the  neutral  ship  having  a  right  to  demand 
a  formal  adjudication  in  a  proper  Court  upon  the  guilt  or 
innocence  of  the  ship,  inasmuch  as,  if  she  were  not  guilty, 
by  reason  of  carrying  the  envoys,  the  invasion  of  her  deck 
and  the  interference  with,  much  more  the  taking  away  of, 
her  passengers,  was  an  offence  against  International  Law,  for 


(m)  Case  of  the  Seizure  of  the  Southern  Envoys,    Pamphlet  published 
by  Ridjrway,  1861,  p.  1. 

(n)  See  Dana's  note,  before  referred  to. 

VOL.  If.  M 
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which  the  offenders  were  liable  to  the  penalty  of  full  costs 
and  damages  in  the  Prize  Court;  whereas,  on  the  other 
hand,  if  the  act  of  the  ship  were  found  to  be  unlawful,  it 
might  enure  to  her  condemnation. 

The  contention  of  England  was  that  the  Trent  was  not 
carrying  contraband  despatches ;  and  that  she  was  carrying 
persons  whose  characters  exempted  them  from  the  operation 
of  hostilities.  The  despatches  which  are  contraband  are 
communications  from  a  belligerent  to  another  part  of  its  own 
kingdom,  or  to  a  colony,  or  to  an  ally  with  respect  to  naval 
or  military  operations,  or  political  affairs.  These  are  the 
kind  of  despatches  which  Lord  Stowell  held  (with  the 
approval  of  American  jurists)  to  be  contraband  (a).  But 
despatches  from  a  belligerent  (as  Lord  Stowell  truly  says)  to 
his  consul  resident  in  a  neutral  State  may  lawfully  be  carried 
by  a  neutral  vessel,  because  the  functions  of  the  consul 
relate  to  the  joint  commerce  in  which  the  neutral  as  well  as 
the  belligerent  is  engaged  (p).  Much  less,  then,  are  the 
despatches  of  a  belligerent  to  a  neutral,  relating  merely  to 
questions  of  amicable  intercourse  between  the  two  States, 
of  the  nature  of  contraband  (y).  It  is  manifest  that  the 
interests  of  the  neutral  may  imperatively  demand  such  an 
intercourse;  and  it  is  easily  shown  that  the  lawfulness  of 
such  intercourse  is  a  necessary  consequence  from  even  the 
limited  recognition  of  a  de  facto  State  as  a  belligerent.  A 
State  so  far  recognised  must  have  organs  of  communication 
with  the  neutral.  How  is  the  neutral,  for  instance,  to  obtain 
redress  for  injuries  done  to  her  own  subjects  ?  She  must 
have  some  regular  channel — in  other  words,  she  must  recog- 
nise, for  this  purpose,  at  least,  a  Government  and  a  diplo- 
matic officer.  But  the  neutral  State  has  rights  beyond  this. 
She  is  entitled  to  communicate  with  all  the  belligerents  for 


(o)   The  Caroline,  0  Rob.  Ad.  Hep.  400.     The  Atalanta,2  Rob.  Ad.  Rtp. 
440-401. 

(p)   The  Madison,  Edwards,  Ad.  Rep.  224. 
(q)   Tlte  Caroline,  0  Rob.  Ad.  Rep.  408. 
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the  purpose  of  bringing  about  peace :  for  a  state  of  war  is  a 
state  of  unmerited  suffering  to  the  neutral,  which  she  is 
justified  in  seeking  by  all  lawful  means  to  bring  to  an 
end. 

"  It  would  be  almost  tantamount"  (Lord  Stowell  says)  "to 
"  preventing  the  residence  of  an  ambassador  in  a  neutral 
"  State,  if  he  were  debarred  from  the  means  of  communicat- 
"  ing  with  his  own."  Most  clearly,  therefore,  the  despatches 
were  not  of  the  nature  of  contraband  (r). 

(s)  The  next  question  is,  as  to  the  persons  of  the  envoys.  It 
would  be  strange  if  the  living  man  were  treated  as  contraband 
when  his  despatches  were  innocent.  But  it  was  contended,  on 
behalf  of  the  United  States,  that  though  the  envoy  was  not  ex- 
actly contraband,  he  may  be  seized  on  his  voyage — in  transitu, 
and  these  commentaries  were  cited  in  support  of  this  opinion. 
In  these  commentaries  there  are  two  passages  on  the  sub- 
ject— one  in  which  the  Author  is  dealing  with  the  question 
of  a  civil  war, — the  passage  which  precedes  the  observations 
which  have  just  been  made,  and  which  ends  with  the  remark- 
able citation  from  Grotius,  "  in  hoc  eventu  gens  una  quasi 
"  duas  gentes  habetur."  The  Author  is  here  speaking  of 
emissaries  between  the  parties  to  the  civil  war.  The  argu- 
ment is  of  course  still  stronger  as  to  emissaries  to  a  third 
State.  The  note,  it  has  been  seen,  refers  to  the  opinion  of 
Bynkershoek,  which  is  to  the  effect  that  if  both  parties  to 
the  civil  war  be  de  facto  independent,  they  enjoy  the  full 
rights  of  legation ;  but  if  one  party  be  still  struggling,  and 
not  yet  independent,  he  enjoys  these  rights  with  regard  to 
third  States  only.  Then  follow  these  words,  decisive  of 
the  present  question : — "ab  alia  missi  ad  externum  principem 
"  habentur  pro  nunciis  (f)."  This  is  exactly  the  position  of  law 
which  was  relied  upon  by  England.     In  the  other  passage 


(r)  Case  of  the  Seizure  of  tlie  Southern  Envoys.    Pamphlet  published  by 
Kidgway  1861,  p.  10. 

(*)  Seizure  ef  the  Southern  Envoys — from  Pamplct. 

(0  rkillinwre— Comment,  on  Intern.  Law,  vol.  iii.  §  cclxxi. 
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of  these  commentaries,  to  which  alone  reference  was  then 
made, — the  Author  is  dealing  with  the  subject  of  contraband, 
and  he  uses  the  very  words  of  Lord  Stowell's  judgment  in 
the  Caroline,  which  legalises  the  carrying  of  diplomatic 
despatches  by  the  neutral  vessel.     Lord  Stowell  says : — 

"  It  is,  indeed,  competent  for  a  belligerent  to  stop  the 
"  ambassador  of  his  enemy  on  his  passage ;  but  when  he 
"  has  arrived,  and  has  taken  upon  himself  the  functions  of 
"  his  office,  and  has  been  admitted  into  his  representative 
"  character,  he  is  entitled  to  peculiar  privileges,  as  set  apart 
"  for  the  protection  of  the  relations  of  amity  and  peace,  in 
"  maintaining  which  all  nations  are,  in  some  degree,  inte- 
"  rested.  With  respect  to  this  question,  the  convenience  of 
"  the  neutral  State  is  also  to  be  considered ;  for  its  interests 
w  may  require  that  the  intercourse  of  correspondence  with 
u  the  enemy's  country  should  not  be  altogether  interdicted ;  it 
"  would  be  almost  tantamount  to  preventing  the  residence  of 
"  an  ambassador  in  a  neutral  State,  if  he  were  debarred  from 
"  the  means  of  communicating  with  his  own." 

Lord  Stowell  does  not  here  lay  down  the  doctrine,  that  a 
belligerent  may  take  an  envoy  out  of  a  neutral  ship.  That 
question  was  not  before  him.  He  founds,  chiefly  upon 
Vattel  (whom  the  earlier  part  of  his  judgment  especially 
cites),  the  general  dictum,  that  the  belligerent  may  seize  the 
ambassador  of  another  belligerent  at  a  certain  period, 
namely,  before  he  has  been  accepted  by  the  State  to  which 
he  is  sent ;  after  that  event,  the  belligerent  may  not  seize 
him  anywhere.  Before  that  event,  he  may  seize  him, — but 
when  and  where?  the  reference  to  Vattel  answers  the 
question — when  he  is  passing  through  his  own  territory. 
Vattel  justifies  the  seizure  by  England  of  a  French  ambas- 
sador, travelling  to  Berlin  through  the  Electorate  of  Hanover, 
because  Hanover  at  that  time  belonged  to  England.  "  Non- 
"  seulement  done  on  peut  justement  refuser  le  passage  aux 
"  ministres  qu'un  ennemi  envoie  a  d'autres  souverains :  on 
"  les  arrete  meme  s'ils  entreprennent  de  passer  secretement 
€t  et  sans  permission."     Where  ?  "  Dans  les  lieux  dont  on 
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est  maitre  (w)."  Not  on  board  a  neutral  ship  on  the  high  seas. 
Lord  StowelPs  judgment  must  be  read  by  the  light  of  this 
'  passage  in  Vattel,  to  whom  he  had  referred.      Lord  Stowell 
says : — 

"  The  former  cases  were  cases  of  neutral  ships  carrying 
"  the  enemy's  despatches  from  his  colonies  to  the  mother 
w  country.  In  all  such  cases  you  have  a  right  to  conclude 
"  that  the  effect  of  those  despatches  is  hostile  to  yourself, 
"  because  they  must  relate  to  the  security  of  the  enemy's 
"  possessions,  and  to  the  maintenance  of  a  communication 
"  between  them  ;  you  have  a  right  to  destroy  these  posses- 
sions and  that  communication,  and  it  is  a  legal  act  of 
hostility  to  do  so.  But  the  neufral  country  has  a  right  to 
preserve  its  relations  with  the  enemy  ;  and  you  are  not  at 
liberty  to  conclude  that  any  communication  between  them 
can  partake,  in  any  degree,  of  the  nature  of  hostility 
"  against  you. 

"  The  enemy  may  have  his  hostile  projects  to  be  attempted 
with  the  neutral    State ;    but  your  reliance  is   on  the 
integrity  of  that  neutral  State,  that  it  will  not  favour,  nor 
participate  in  such  designs,  but,  as  far  as  its  own  councils 
and    actions   are   concerned,  will  oppose  them.     And  if 
"  there  should  be  private  reason  to  suppose  that  this  confi- 
"  dence  in  the  good  faith  of  the  neutral  State  has  a  doubtful 
"  foundation,  that  is  matter  for  the  caution  of  the  Govern- 
ment, to  be  counteracted  by  just  measures  of  preventive 
policy,  but  is  no  ground  on  which  this  Court  can  pro- 
"  nounce  that  the  neutral  carrier  has  violated  his  duty  by 
bearing  despatches,  which,  as  far  as  he  can  know,  may  be 
presumed  to  be  of  an  innocent  nature,  and  in  the  mainte- 
nance of  a  pacific  connection  (a)." 

It  was  not  denied  in  America  that  this  is  both  the  general 
and  the  correct  law  respecting  ambassadors ;  but  the  con- 
duct of  England  eighty-two  years  ago  was  cited  against 


(«)  Droit  des  Gens,  1.  4,  c.  7,  8.  86. 
(x)  The  Caroline,  6  Hob.  Ad.  Hep.  466. 
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her  (y).  It  was  stated  that  an  English  officer,  in  1780,  took 
Mr.  Laurens,  the  envoy  from  the  rebel  colonies  of  North 
America  to  Holland,  out  of  a  Dutch  ship,  and  that  he 
was  committed  to  the  Tower  as  a  traitor ;  but  the  facts  of 
the  seizure  were  inaccurately  stated.  Adolphus  has  a 
correct  epitome  of  them : — 

"  Meanwhile"  (says  this  historian)  "  the  state  of  sullen 
"  dissatisfaction  which  occasioned  the  abolition  of  the  ancient 
"  connection  between  Great  Britain  and  Holland,  resolved 
"  itself  into  active  hostility ;  the  mystery  which  had  covered 
"  the  views  and  conduct  of  the  Dutch  was  removed ;  and 
"  the  Court  of  Great  Britain  was  impelled  to  a  firm  and 
"  decisive  mode  of  conduct,  as  well  in  resentment  of  past 
"  treachery  as  with  a  view  to  counteract  the  effects  of  the 
"  neutral   league.      The    Vestal   frigate,    commanded   by 

Captain  Keppel,  took,  near  the  banks  of  Newfoundland, 

a  Congress  packet.     The  papers  were  thrown  overboard  ; 

but  by  the  intrepidity  of  an  English  sailor,  recovered  with 
"  little  damage. 

'•'  They  fully  proved  the  perfidy  of  the  Dutch,  who, 
"  before  the  existence  of  any  dispute  with  Great  Britain, 
"  had  entered  into  a  formal  treaty  of  amity  and  commerce 
"  with  the  revolted  colonies,  fully  recognising  their  indepen- 
"  dcnce,  and  containing  many  stipulations  highly  injurious 
"  to  England,  and  beneficial  to  her  enemies,  both  in  Europe 
"  and  America.  Disagreements  on  some  of  the  arrange-. 
"  ments  had  occasioned  delays  in  its  completion.  But 
"  Henry  Laurens,  late  President  of  the  Congress,  who  was 
"  one  of  the  passengers  in  the  captured  vessel,  was  author- 
"  ised  to  negotiate  definitely,  and  entertained  no  doubt  of 
"  success.  On  his  arrival  in  London,  Mr.  Laurens  was  ex- 
"  amined  before  the  Privy  Council,  and,  on  his  refusal  to 
"  answer  interrogatories,  committed  to  the  Tower  (*)." 


(y)  In  a  letter  to  Mr.  Sumner,  not,  I  believe,  the  Chairman  of  the 
Committee  of  Foreign  Relations  in  Congress. 
(2)  Adolphus,  History  of  England,  vol.  iii.  p.  221. 
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Adolphus  is  perfectly  accurate  in  saying  that  the 
Mercury,  commanded  by  Captain  Pickles,  was,  as  the 
names  indicate,  an  American  belligerent  vessel.  The 
despatches  from  Captain  Keppel  to  the  Admiralty  afford 
proof  of  the  fact  The  vessel  was  condemned  in  the  Vice- 
Admiralty  Court  (commissioned  as  a  Prize  Court)  in  New- 
foundland. Laurens  was  brought  to  England.  The  dif- 
ference between  this  case  and  that  of  the  Southern  Envoys 
is  obvious.  First,  despatches  were  thrown  overboard — an 
act  which  has  frequently  enured  to  the  condemnation  of  a 
neutral  ship ;  secondly,  the  ship  was  not  Dutch ,  and  neutral, 
but  American,  and  belligerent',  thirdly,  Holland  was  only 
professedly  neutral,  but  really  belligerent,  against  England, 
as  those  very  despatches  demonstrated.  The  declaration  of 
war  by  England  agaiust  her  followed  close — namely,  on  the 
20th  December,  1780.  Fourthly,  the  ship  as  well  as  the 
man  was  captured.  So  clear,  indeed,  was  the  justice  of 
the  seizure,  that  neither  Holland  herself,  nor  any  other 
State,  uttered,  then  or  afterwards,  the  semblance  of  a  remon- 
strance against  the  act.  This  supposed  precedent  turns 
out,  then,  to  be  no  precedent  at  all ;  were  it  otherwise,  Inter- 
national Law  is  not  made  out  of  a  single  bad  precedent, 
but  out  of  sound  principles  applied  to  each  case  as  it  arises, 
and  illustrated  by  consistent  practice. 

Upon  the  whole  the  case  of  the  Trent  may  be  considered 
as  having  established  the  proposition  that  the  ambassador  of 
a  belligerent  cannot  be  taken  from  the  ship  of  a  neutral 
upon  the  high  seas. 
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CHAPTER  III. 

EMBASSY — RIGHT   TO   RECEIVE. 

CXXXI.  States  which  have  the  right  to  send,  have 
the  right  to  receive  embassies  (a),  {droit  passif— passives 
Gesandtschaftsrecht). 

The  active  and  the  passive  right  of  legation  are  inseparably 
connected,  and,  as  will  be  seen,  the  rule  extends  generally 
to  the  sending  and  reception  of  the  same  grade  of  diplomatic 
agents. 

It  is  said  by  Kliiber  and  Mimas  (ft)  that  dependent  States 
have  not  necessarily  the  latter,  because  they  have  the  former 
right.  But  it  does  not  appear  on  what  principle  this  position 
is  to  be  maintained,  and  no  authority  is  cited  in  support  of  it 
On  the  other  hand,  Vattel,  Martens,  Wheaton,  and  other 
writers  do  not  qualify  the  general  principle  which  has  been 
laid  down. 

Perhaps,  however,  where  the  right  to  send  is  exclusively 
derived  from  treaty  9  as  in  the  cases  of  Moldavia  and  Walla- 
chia  above  cited,  the  right  of  reception,  not  being  mentioned 
in* the  instrument,  cannot  be  inferred  as  a  matter  of  necessary 
implication  (c). 

But,  as  a  general  proposition,  the  right  of  sending  and 
receiving  embassies  is  inherent  in  all  States ;  and  it  there- 
fore follows  that  to  prevent  the  free  exercise,  in  either  way, 
of  this  right,  would  constitute  a  very  heinous  violation  of 


(a)  Vattel,  1.  iv.  c.  v.  s.  67. 
Martens,  s.  188. 

rondo,  tit  cuarto. 

(b)  Kliiber,  a.  170. 
Mirnss,  8.  80. 

(c)  Vide  ante,  p.  140. 
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International  Law,  a  crime  which,  inasmuch  as  it  affected 
the  interests,  would  justify  the  interference  of  all  nations  on 
behalf  of  the  one  which  had  been  so  injured  (d). 

CXXXII.  A  State  has  a  right  to  receive,  as  it  has  to 
send,  an  embassy  ;  but  a  State  is  not  under  an  obligation  of 
duty  to  send  or  to  receive  an  embassy. 

Upon  the  consideration  of  this  last  point  three  questions 
arise,  viz. : 

1.  Is  a  State  bound,  as  a  general  proposition,  to  receive 
an  ambassador  at  all  ? 

2.  Is  it  bound  to  receive  any  ambassador  duly  commis- 
sioned ? 

3.  Is  it  bound  to  allow  a  resident  embassy  within  its 
territories  (legationem  assiduam)?  (<?) 

CXXXIII.  With  respect  to  the  first  question,  the  sound 
opinion  appears  to  be  that  a  State  is  bound  to  give  audience 
to  an  ambassador,  and,  except  under  most  extraordinary 
circumstances  (/),  to  receive  him  for  that  purpose  within  its 
territories  and  at  its  Court. 

If,  however,  such  circumstances  do  exist,  some  place  must 
be  specified — Vattel  suggests  the  frontier — at  which  the 

(d)  Vattel,  1.  iv.  c.  v.  8.  63 :  "  De  celui  qui  trouble  un  autre  dana  l'ex- 
ercice  du  droit  d'ambassade." 

"  Cuando  una  nation  ha  mudado  an  dinastfa  6  su  gobierno,  la  regla 
general  es  mantener  con  ella  las  acostumbradas  relaciones  diplomatics. 
Portamos  de  otro  modo  seria  dar  &  entender  que  no  reconocemos  la  legi- 
timidad  del  nuevo  6rden  de  cosas:  lo  que  bastaria  para  justificar  un 
rompimiento." — Pando,  tit.  cuarto,  ccxxix, 

(e)  Zouch,  De  Jud.  inter  Oentes,  p.  2,  a.  4 :  u  An  legatum  aliquando 
admittere  non  liceat." 

(/)  Grot  L  ii  c.  xviii.  s.  3 :  "  Duo  autem  sunt  de  legatis  quae  ad  jus 
gentium  referri  passim  videmus,  prius  ut  admittatitur,  deinde  ne  violentur. 
De  priore  locus  est  Livii,  ubi  Hanno  senator  Cartbaginiensis  in  Annibalem 
sic  inyebitur :  '  Legates  ab  sociis  et  pro  sociis  venientes  bonus  unperator 
noster  in  castra  non  admisit :  jus  gentium  sustulit,'  quod  tamen  non  ita 
crude  intelligendum  est:  non  enim  omnes  admitti  pnecipit  gentium  jus: 
sed  vetat  sine  causa  rejici— causa  esse  potest  ex  eo  qui  mittitf  ex  eo  qui 
tnittitur,  et  ex  eo  ob  quod  mittitur" 

Vattel,  1.  iv.  c.  v.  s.  65 :  "  Sans  des  raisons  tres-particulieres." 

Wheaton's  Elem.  as.  1-261. 
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ambassador's  message  must  be  received.  A  State  may  be 
aware  that  an  ambassador  is  sent  for  a  mischievous  purpose, 
or,  it  may  be,  from  a  third  nation  for  a  purpose  conceived  to 
be  inexpedient  by  the  refusing  State,  e.g.,  reconciliation 
with  another  State.  In  these  cases,  ex  eo  ob  quod  mittitur, 
it  may  refuse  the  ambassador. 

CXXXI V.  With  respect  to  the  second  question,  it  may 
be  unhesitatingly  answered  in  the  negative.  It  is  in  the 
discretion  of  the  receiving  State  to  refuse  the  reception  of  a 
certain  diplomatic  agent;  but  it  is  not  altogether  an  arbitrary 
discretion.  Some  reason  must  be  alleged  for  the  refusal: 
"  Nonenim,"  says  Grotius,  "omnesadmittipraecipit  gentium 
"  jus :  sed  vetat  sine  causa  rejici "  (g). 

A  State  cannot  reasonably  refuse  to  receive  an  ambassador 
on  the  grounds  of  sex  (A). 


(r/)  Martens,  8. 199 :  "  Du  choix  de  l'ordre  etdunombre  desministres." 
a.  200 :  "  Du  choix  de  la  personne  da  ministre ;"  and  Pinheiro  Ferreira'a 
note  on  the  latter.  In  this  instance  his  complaint  against  Martens  is  just, 
viz.,  that  he  was  bound  to  have  expressed  his  own  opinion,  and  not  to 
have  contented  himself  with  a  reference  to  other  authorities. 

Grotius,  note  (/),  last  page. 

Bynkershoek,  Q.  J,  P.  1.  ii.  c.  v. :  "  Qui  recte  legati  mittantur." 

(h)  Zouch,  De  Jure  Fee.  p.  2.  s.  4,  Q.  9 :  "  An  foeminislegationes  man- 
dari  possint,"  his  opinion  is,  "sed  et  quandoque  foeminse  legationibus  ob- 
eundis  maxime  idoneaB  habitue  sunt :  "  he  relies  entirely  on  authorities 
drawn  from  Roman  writers. 

Merlin,  ibid.  s.  iii. 

Bynk.  ibid,  treats  with  contempt  the  argument  that  women  were  in- 
capable by  the  Roman  law, — a  rule,  he  says,  violated  in  practice  by  the 
Romans,  but  otherwise  of  no  avail :  "  nam  de  suis  subditis  princeps  statuit 
pro  arbitrio  suo,  de  alienis  non  etiam ;"  he  observes  that  neither  "  ratio  " 
nor  "  usu8  "  exclude  women  from  being  diplomatic  agents.  Not  "  ratio  " 
"in  fceininis  enim  reperies  quicquid  in  legatis  jure  desideraveris ;"  not 
"  usus,"  for  Faschalius  in  Legato,  c.  xx.,  has  accumulated  instances  of 
their  employment :  he  cites  passages  from  Plato,  Plutarch,  and  Tacitus  to 
prove  the  abilities  of  women,  and  makes  this  curious  Dutch  pleasantry, 
"  sed  ne  mulieribus,  satis  ut  plurimum  cristatis,  cristos  videor  erigere, 
plura  non  ad  do.' 

The  passages  in  the  Roman  law  will  be  found,  Biff.  1.  iii.  t.  i.  s.  i.  5. 
"  (Praetor  edicto  excepit)  eexum  dum  fceminas  prohibet  pro  tMis  postukire. 
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The  League  of  Cambrai  in  1508  was  signed  by  Margaret 
of  Austria,  in  the  name  of  her  brother,  Charles  V.  In  the 
same  place  Louisa  of  Savoy,  mother  of  Francis,  signed  a 
peace,  sometimes  called  Le  Traits  des  Dames. 

It  is  said  that,  in  the  reign  of  Henry  IV.,  France  sent  an 
ambassadress  to  Constantinople.  In  1645,  Louis  XIV.  sent 
la  Marechale  de  Guebriant  to  conduct  to  Poland  the  Princess 
des  Gouzaques,  bride  to  the  King  of  Poland.  Wicquefort 
says,  erroneously,  that  she  was  the  first  female  diplomatic 
agent.  The  Duchess  of  Orleans  negotiated  as  Plenipoten- 
tiary the  Treaty  between*  France  and  England,  which  in 
Charles  II. 's  time  detached  the  latter  country  from  its  alli- 
ance with  Holland. 

"Minus  frequentari,"  (says  Bynkershoek)  "mulierum 
legationes  res  certa  est,  sed  non  minus  certa,  etiam  olim 
minus' fuisse  frequentatas.  Sed  plus  minusve  sint  fuerintve 
frequentatse,  jus  principis  non  tollit,  ejus  igitur  voluntas, 
"  etiam  in  hac  causa,  suprema  lex  est "  (i). 

CXXXV.  A  State  may  reasonably  refuse  to  receive  one 
of  its  own  subjects  as  a  foreign  diplomatic  agent,  especially 
if  its  constitution  forbid  the  subject  ever  to  put  off  his  alle- 
giance. 

One  very  good  reason  for  refusing  such  a  diplomatic  agent 
is  the  expediency  of  avoiding  the  very  difficult  question  which 
may  arise,  from  a  possible  conflict  between  his  privileges  as 
a  foreign  ambassador  with  his  present  and  former  obligations  , 
contracted  as  a  subject :  for  it  will  be  seen  that  a  class  of  j 
these  privileges  is  founded  upon  the  fact  that  the  bearer  of 

Et  ratio  quidem  prohibendi  est,  no  contra  pudicitiam  aexui  congruentem 
alienie  causifl  se  immisceant,  ne  virilibus  officii*  fungantur  mulierea." 

lb.  L:  t  7,  8.  4 :  "  Sed  et  eos,  quibue  jus  postulandi  non  est,  legation* 
fungi  non  posse,  et  ideo  in  arenam  missum  non  jure  legatum  esse  Divi 
Severus  et  Antoninus  re6cripseruntM 

lb.  L.  t  17,  s.  2 :  u  Foeminae  ab  omnibus  officiis  civilibus  rel  publicis 
remote  sunt/'  &c. 

(i)  Bynk.  De  Foro  Leg.  c.  xi.     Q.  J.  P.  1.  ii.  c.  v. 

The  "  Quastiones  Juris  Fublici  "  were  published  after  the  treatise  "  De 
Foro  Legatorum." 
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them  is  not  a  subject  of  the  country  in  which  he  is  residing 
as  an  ambassador  (j). 

Bynkershoek  (k)  is  of  opinion  that  no  objection  exists  to 
the  employment  of  a  subject ;  but  he  builds  his  opinion  on  the 
proposition  that  there  is  no  reason  why  a  subject  should  not 
serve  two  masters,  or  rather  be  actively  the  subject  of  one  and 
passively  the  subject  of  another.  Yet  Bynkershoek  himself 
is  obliged  to  qualify  his  proposition  with  the  condition  that 
the  interests  of  the  two  masters  do  not  come  into  conflict,  or 
that,  if  they  do,  the  ambassador  take  no  part  in  them. 

In  France  (/),  it  has  been  for  some  time  settled  as  a  con- 
stitutional maxim  that  subjects  are  not  admissible  as  am- 
bassadors. An  exception  appears  to  have  been  formerly 
made  in  favour  of  the  ambassador  from  Malta.  The 
Swedish  Law  equally  forbids  the  reception  of  a  subject  as  a 
foreign  ambassador.  The  old  German  Confederation  refused 
upon  special  grounds  to  receive  any  Frankfort  Burgher  as 
the  representative  of  any  member  of  the  Confederation  ex- 
cept of  Frankfort  itself  (w?). 

(j)  England  does  not  allow  one  of  her  subjects  to  act  as  a  diplomatic 
agent  in  England.  See  case  of  Dr.  Stewart,  Debate  in  the  House  of  Com- 
mons, June  2, 1871. 

(k)  De  Foro  Legatorwn,  c.  xi. 

(/)  De  Cailleres,  in  his  TraiU  de  la  maniere  de  ntgocier  avec  lea  souverams, 
speaks  of  this  custom  as  peculiar  to  France ;  but  if  it  ever  was  peculiar, 
it  is  not  so  now,  for  such  a  rule  would  probably  be  now  adopted  by  all 
the  Great  Powers. — Merlin,  ib.  v.    Bynk.  De  F.  L.  c.  xL 

(m)  Hejflers,  s.  202.  n.  1. 

Sir  T.  Twiss  observes  (Law  of  Nations,  ii.  p.  276)  : — 

"  A  nation  may  refuse  to  receive  one  of  its  own  citizens  as  the  represen- 
tative of  a  Foreign  Power,  and  in  some  countries  it  is  a  state-  maxim  that 
a  subject  is  not  to  be  received  in  such  a  capacity.  Such  was  the  rule 
of  the  French1  and  Swedish3  courts,  and  likewise  of  the  United  Pro- 
vinces.8 But  in  recent  times  two  French  subjects  have  been  accredited 
to  and  received  by  the  French  court  as  the  Representative  Ministers  of 
Foreign  Powers — Count  Pozzo  di  Borgo  as  Minister  of  Russia,  and  the 
Count  de  Bray  as  Minister  of  Bavaria.  Ch.  de  Martens  speaks  of  both 
these  distinguished  diplomatists  as  having  been  naturalised  in  the  foreign 
countries  which  they  respectively  represented." 

1  De  Cail&rcs,  Traite  de  la  maniere  de  ntgocier  accc  les  souverains,  c.  6, 
p.  72.  2  Codex  Legtim  Suecia)  tit.  de  Crimin.,  §7.  s  Byfikershoek,  de 
Foro  Legator  urn,  c.  ii. 
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As  a  State  may  exercise  its  right  of  refusal  absolutely,  it 
may  also  exercise  it  conditionally. 

A  State  may  declare  beforehand  the  terms  under  which 
it  will  consent  to  receive  its  own  subject  as  a  foreign  diplo- 
matic agent.  But  if  the  subject  be  received  without  any 
such  previously  promulgated  stipulation  he  will  be  entitled 
to  the  full  jus  legationis.  But  this  is  a  point  of  which  the 
discussion  belongs  to  another  place  («). 

CXXXVI.  That  the  exile  is  in  any  case,  though  more 
especially  if  his  return  be  forbidden  by  law,  subject  to 
the  refusal  of  his  own  country,  cannot  be  doubted  (0) ;  the 
only  doubt  is,  as  will  be  seen  hereafter,  whether  he  can 
escape,  by  virtue  of  his  ambassadorial  character,  punish- 
ment in  the  State  which  had  exiled  him,  to  which  he  has 
returned  without  permission,  and  therefore  with  an  additional 
offence. 

In  1697,  the  English  ambassador  to  France  obtained  per- 
mission from  the  Government  of  that  country  to  include 
among  his  suite  certain  Frenchmen  and  refugees  on  account 
of  their  religion,  without  which  permission  Bynkershoek 
thinks  France  might  have  claimed  them  "  ut  reversos 
"  exules  "  (p). 

Still  more  justly  may  a  State  refuse  to  receive  a  criminal 
whose'  sentence  is  yet  unexecuted.  A  Dutchman  con- 
demned to  a  criminal  punishment  by  the  Dutch  East  India 
Company  fled  from  India  to  England,  and  was  sent  by  the 
latter  country  as  a  diplomatic  agent  to  Holland.  Imme- 
diately on  his  arrival  at  the  Hague  (1636),  the  Dutch 
Company  induced  the  Government  to  put  him  in  prison,  from 


M.  Guizot  sent  the  accomplished  and  ill-fated  Rossi,  an  Italian  natu- 
ralised in  France,  as  ambassador  to  Rome;  he  justifies  this  act  in  his 
memoirs. 

(n)  Story's  Comment,  on  tlte  United  States,  1.  669. 

Miruss,  s.  83. 

(o)  Byiik.  Q.  J.  P.  1.  ii.  c.  v. 

Zouch,  p.  2,  s.  4. 

(p)  Q.  J.  P.  1.  ii.  c.  V. 
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which,  however,  he  was  shortly  afterwards  liberated,  chiefly, 
according  to  Bynkershoek,  because  the  States  General  were 
very  anxious  at  that  particular  period  to  be  on  good  terms 
with  England  (q). 

The  fact  of  the  ambassador  not  being  a  native  of  the 
State  which  sent  him  would  not  alone  afford  a  reasonable 
cause  for  refusal.  The  subject  of  a  third  country  might  be 
the  domiciled  citizen  of  the  country  which  employed  him  as 
ambassador,  and,  even  if  he  were  not  domiciled,  no  objection 
seems  to  lie  against  him,  on  the  sole  ground  of  his  not  being 
a  native. 

CXXXVII.  The  private  rank  or  birth  of  the  am- 
bassador, who  is  sufficiently  ennobled  by  his  Sovereign's 
choice,  can  constitute  no  ground  of  refusal.  The  King  of 
Spain  employed  Rubens  as  ambassador  both  to  England  and 
Holland  (1633).  A  State,  however,  would  for  its  own 
honour  justly  refuse  a  notoriously  scandalous  person,  and 
less  justly,  but  lawfully,  any  person  known  to  be  personally 
disagreeable  to  the  head  of  the  State  (r). 

How  far  the  religion  of  the  ambassador  can  be  considered 
an  objection,  will  be  presently  discussed  (s).  It  is  only 
necessary  to  state  here  that  no  State  is  bound  to  receive  a 
Papal  Legate  or  Nuncio,  armed,  either  by  specific  instruc- 
tions or  by  the  general  Canon  Law,  with  powers  injurious 
to  the  Established  Church  or  to  the  sovereignty  of  the 
State    over    all    causes,    ecclesiastical    as    well    as    civil. 


(g)  Q.  J.  -P.  1.  ii.  c.  v. 

Merlin,  ib.  iv. 

(r)  Wicquefort,  i.  8. 13.  L1  Ambassadeur  doti  estre  agrtable*  "  Le  mesnie 
droit  de  gens  qui  ne  permet  pas  qu'on  fasse  violence  ou  outrage  au  ministre 
qui  a  est 6  admis  et  reconnu,  permet  aux  princes  de  ne  point  admettre  un 
ministre  dont  ils  puissent  re.cevoir  du  d^plaisir."  Wicquefort  gives  a 
catalogue  of  ambassadors  refused  on  this  ground.  The  Duke  of  Bucking- 
ham, employed  by  Charles  L,  might  well  have  been  rejected  both  by  Spain 
and  France  on  account  of  the  insolence  and  arrogance  of  his  conduct. 

(s)  Vide  ixat,  Religion  and  the  State. 

ITofftersy  s.  200,  n.  4. 

MiruMy  s.  04. 
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States  have  a  right  to  refuse  the  reception  of  such  a  minister, 
or  to  demand  that  these  powers  be  limited  and  defined,  so  as 
to  be  consistent  with  their  safety,  before  the  bearer  of  them 
be  admitted. 

The  notification  of  the  refusal  to  receive  ought  to  be 
made,  if  possible,  before  the  ambassador  has  left  his  own 
country,  but  it  may  be  imparted  openly  on  his  arrival,  or 
tacitly  by  not  accepting  the  letters  of  credit  (t). 

CXXXVIII.  The  existence  of  a  state  of  war  between 
two  nations  by  no  means  relieves  them  from  the  necessity  of 
receiving  each  other's  ambassadors,  not,  of  course,  for  the 
purpose  of  residence,  but  of  audience.  It  may  be  necessary 
to  demand  a  passport  or  safe  conduct,  through  the  interven- 
tion of  a  third  State  or  of  a  herald,  and  what  it  is  necessary 
to  demand  may  be  refused;  but  the  refusal  cannot  law- 
fully be  grounded  on  the  mere  existence  of  a  state  of  war, 
for  the  greater  the  evil  the  more  stringent  is  the  obligation 
upon  nations  to  adopt  the  readiest  means  of  putting  an  end 
to  it  (m),  and  especially  those  which  are  most  likely  to 
prevent  or  stay  the  shedding  of  blood. 

CXXXIX.  We  have  now  arrived  at  the  discussion  of  the 
third  question  propounded,  viz. :  —  Is  a  State  bound  to  allow  a 
resident  embassy  {legationem  assiduam)  within  its  territories  ? 

The  continuous  residence  of  an  embassy  is,  to  speak 
strictly,  a  matter  of  comity  and  not  of  strict  right  (x). 

(0  Minus,  8.  82. 

(«)  Vattel,  1.  iv.  c.  v.  b.  67:  Comment  on  doit  adme'tre  les  minis' res 
dun  enncmi. 

(x)  Wheaton,  El  2,  261,  262. 

Merlin,  ib.  s.  3. 

Hefters,  s.  200. 

Ward,  voL  ii.  p.  484. 

Ijord  Coke,  speaking  of  Henry  VIL,  says,  "  that  wise  and  politique 
king  would  not  in  all  his  time  suffer  Lieger  (i.e.  resident)  ambassadours 
of  any  foreign  king  or  prince  within  his  realm,  nor  he  with  them ;  but 
upon  occasion  used  ambassadours."— 4  Inst.  155. 

Charles  I.  expressed  resentment  against  the  Dutch  for  not  sending  a 
resident  embassy  to  England. —  Wieq.  Mem.  touch,  les  Amba&sadeurs,  25. 

In  1G60,  a  noble  member  of  the  Polish  Diet  complained  of  the  continued 
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9  Nevertheless,  so  long  a  custom  and  so  universal  a  con- 
sent have  incorporated  this  permission  of  continuous  resi- 
dence into  the  practice  of  nations,  that  the  gross  discourtesy 
of  refusing  it  would  require  unanswerable  reasons  for  its 
justification,  and  would  place  the  refusing  in  so  unfriendly 
an  attitude  towards  the  refused  State  as  to  be  little  re- 
moved from  a  condition  of  declared  hostility. 

Grotius,  indeed,  says,  "  Optimo  autem  jure  rejici  possunt, 
"  quae  nunc  in  usu  sunt  legationes  assiduae,  quibus  quam  non 
"  sit  opus  (y),  docet  nos  antiquitas  cui  illae  ignoratse  "  (z) ; 
but  it  must  be  remembered  that  since  this  opinion  was  ex- 
pressed, a  usage  of  two  additional  centuries  has  imparted, 
according  to  the  principles  laid  down  in  an  earlier  chapter  (a) 
of  this  work,  a  character  approaching  to  that  of  positive 
law  upon  this  institution  of  resident  embassies. 

Vattel  (J)  therefore  declares,  that  even  in  his  time  the 


residence  of  the  French  ambassador,  "que  le  sejour  de  l'ambassadeur 
estoit  suspect,  parceqye  les  ambassadeurs  out  accoustumSs  de  $e  retirer  des 
que  leur  negotiation  est  acheree." 

In  1668,  an  attempt  was  made  by  various  members  of  the  Diet  to  send 
away  all  ambassadors ;  it  was  resisted  by  the  king  and  senate,  but  is  said 
to  have  been  one  of  the  chief  causes  of  the  dissolution  of  the  Polish  Diet. — 
WicQuefort,  1.  viii. 

(y)  The  Justinian  law  was  unquestionably  adverse  to  the  notion  of  a 
resident  ambassador.  It  had  no  idea  of  protecting  foreign  commerce, 
11  perniciosum  urbibus  mercimonium"  ( Cod.  L  iv.  t.  63, 8.  3.),  which  ty  forbad 
nobles  to  exercise,  and  which  it  conceived  might  lead  to  a  revelation  of 
the  secrets  of  imperial  policy.  The  Code  contains  a  very  curious  law, 
beginning :  u  Mercatores  tarn  iroperio  nostro  quam  Persarum  regi  sub- 
jectos,  ultra  ea  loca,  in  quibus  foederis  tempore  cum  memorata  natione 
nobis  convenit,  nundinas  exercere  minime  oportet :  ne  alieni  regni  (quod 
non  convenit)  scrutentur  arcana"  &c. — lb.  s.  4. 

(z)  L.  ii.  c.  xviii.  s.  3,  2. 

(a)  Vide  ante,  vol.  i.  chap.  v.  p.  41. 

(b)  Vattel,  1.  iv.  c.  v.  s.  66.  Des  Ministres  resident*.  "  La  coutume 
d'entretenir  partout  des  ministres  continuellement  residents,  est  aujour- 
d'hui  si  bien  6tablie,  qu'il  faut  alleguer  de  tres-bonnesraisons  pour  refuser 
de  s'y  preter  sans  offenser  personne." 

M  truss  f  s.  82. 

"Ilodie  tamon  ita  usurpnntur  ut  sine  illi*  amicitia  vix  stabilis  inter 
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custom  was  so  deeply  rooted  as  to  require  excellent  reasons 
for  its  abrogation  by  any  individual  State. 


populos  diversos  coli  videatur  etsi  nee  minus  usam  habeat  exploratorum." 
—Huberus  de  Jure  Civili,  1.  iii.  c.  zii. 

The  whole  question  is  well  summed  up :  "  Se  deben  recibir  los  mini- 
stros  de  un  soberano  amigo :  y  dunque  no  estamos  extrictamente  obligados 
&  tolerar  su  residencia  perpltua,  est*  pratica  se  ha  hecho  tan  general  en 
nuestros  dias  que  no  pudilramos  separarnos  de  ella  sin  muy  graves 
motivos." — Panibj  tit  cuarto,  cexxix. 


VOL.  II,  N 
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CHAPTER  IV. 

EMBASSY — GENERAL   STATUS. 

CXL.  We  have  now  considered  the  Eights  and  the 
Duties  incident  to  the  sending  and  receiving  of  embassies. 
The  next  subject  for  discussion  is  the  Status  which  Inter- 
national Law  ascribes  to  those  who  are  so  sent,  and  to  those 
who  are  so  received. 

This  status  is  composed  of  rights  stricti  juris,  resting  upon 
the  basis  of  natural  law  and  therefore  immutable,  and  of 
privileges,  originally  not  immutable,  but  so  rational  in  their 
character,  and  so  hallowed  by  usage,  as  to  be  universally 
presumed,  and  to  become  matter  of  strict  right  if  their  abro- 
gation have  not  been  formally  promulgated  (a  case  almost 
inconceivable)  before  the  arrival  of  the  ambassador.  The 
former  are  usually  described  under  the  title  of  inviolability, 
the  latter  under  the  title  of  exterritoriality  («).  It  is  with 
the  former  that  we  are  at  present  concerned  (ft). 

CXLI.  The  right  of   sending  embassies  4>eing  estab- 


(«)  The  necessity  of  the  case,  the  usage  of  foreign  writers,  the  great 
convenience  of  the  term,  will,  it  is  hoped,  justify  the  attempt  to  naturalise 
this  word. 

(b)  Vattd,  1.  iv. c.  v.  s.  55,  ib.  c.  yiL  s.  81,  and  s.  103.  "Nous  avons  de*duit 
l'independance  et  l'inviolabilite  de  l'ambassadeur  des  principes  naturels 
et  nicessaires  du  droit  des  gens — ces  prerogatives  lui  sont  confirmees  par 
l'uaage  et  le  Sonsentement  gen&al  des  nations." 

Hejfters,  s.  204 :  "  em  so  von  seJhst  sick  verstehendes  Eecht"  S.  205. 
"  In  der  Natur  der  Sachs  ist  nun  ein  Mehreres  nicht  begriindet  ab." 
u.  s.  w. 

Eliiber,  s.  203 :  "  Den  Gesandten  raumt  theils  das  naturUche  VoUcerrecJtf, 
theils  das  positive  der  Europaischen  Staaten  besondere  Vorrechte  ein." 
u.  s.  w. 
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lished,  the  personal  inviolability  (inviolabilitas9  inviolabilite, 
Unverletzbarkeii)  of  the  ambassador  follows  as  a  necessary 
consequence. 

Every  foreigner,  indeed,  is  under  the  protection  of  the 
State  in  which  he  is  commorant,  and  is  so  far  inviolable. 

But  this  attribute  is  in  a  special  manner  ascribed  to  the 
representative  of  a  Foreign  State,  in  whom  the  image  of  his 
Sovereign  and  the  majesty  of  his  country  are  as  it  were 
visibly  present;  therefore  the  expression  of  sanctity  (sanctitas, 
personne  sacree,  Heiligkeit)  is  often  applied  by  jurists,  philo- 
sophers and  historians,  of  all  ages  and  countries,  as  applicable 
to  the  bearers  of  an  embassy  (c). 

CXLIL  Any  offence  committed  against  their  person  is 
or  ought  to  be  considered  by  the  State  as  an  offence  against 
the  State  itself  (crime  <FEtat). 

The  injury  done  to  an  ambassador  is  not  merely  an  injury 
done  to  the  Sovereign  and  country  which  he  represents,  but 
a  violation  of  the  common  welfare  and  general  safety  of  all 
nations. 

Therefore  there  is  a  peculiarity  incident  to  this  right  (rf), 

(o)  Grotws,  1.  ii.  c  xviii.  a.  1 :  u  Passim  enim  legimus  sacra  legationura, 
sanctimoniam  legatorum  .  .  .  $ancta  corpora  legatorum." 

lb.  s.  iv.  5 :  "  Quare  omnino  ita  censeo,  placuisse  gentibus  ut  communis 
mos,  qui  quemvis  in  alieno  territorio  existentem  ejus  loci  territorio  sub- 
jicit,exceptionem  pateretur  in  legatis,ut  qui  sicutfictionequadam  habentur 
pro  personis  mittentium,  senatusfaciem  tecum  attuUrat,  auctoritatem  reipub- 
lica,  ait  de  legato  quodam  M.  Tullius,"  &c. 

Bynkerskoek,  De  F.  L.  c.  v.  Be  Sanctitate Legatorum,  &c  :  "Plus  scire 
attinet,  qua  ratione  legati  apud  omnes,  ut  dixi,  gentes  habeantur  sancti — Et 
si  sanctum  id  sit,  quod  ah  ityuria  hominum  defensum  atque  mtmitum  est,  ut 
esse  dicit  Marcianus  in  1.  8.  pr.  ff.  De  Rev.  Divis.,  utque  ex  proprietate 
verbi  deducit  Festus  in  V.  sanctum,  dicendum  yidebatur  sanctitatem  id 
legatis  prsestare,  ne  dicto  factoye  offendere  liceat,  quia  imaginem  principia 
sui  ubique  circumferunt,  quia  pacis  etfoederum  nuncii  suntetproxenette, 
et  sine  his  gentium  societas  et  beata  quies  salva  esse  nequit" 

Vattel,  L  iv.  c  vii.  a  81  and  s.  92 :  "  L'inviolahilite'  du  ministre  public, 
ou  la  surety  qui  lui  est  due,  plus  saintement  et  plus  parttcuUerement  qu*& 
tout  autre  stranger  ou  citoyen." 

Martens,  s.  214. 

Kluber,  a  203. 

(d)  Whether  Vattel  be  right  or  not  in  the  application  of  the  principle 

n2 
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viz.,  that  an  infringement  of  it,  unlike  the  invasion  of  parti- 
cular national  interests,  becomes  immediately  and  directly  a 
matter  of  general  international  concern,  and  entitles  all 
nations  to  demand  and  enforce  atonement  for  the  offence  and 
punishment  of  the  offender. 

CXLIII.  The  atonement  and  punishment,  moreover,  are 
to  be  measured  by  a  standard  different  from  that  which  might 
satisfy  an  injury  done  to  a  private  subject  (e). 

An  ambassador,  it  will  be  seen,  may,  with,  but  not  with- 
out (/),  the  consent  of  his  master,  waive  his  privilege  of 
exemption  from  the  local  tribunals ;  but  if  wrong  has  been 
done  or  an  insult  offered  to  him,  he  cannot  appear  as  a  com- 
mon person  demanding  satisfaction  in  a  court  of  justice ;  he 
has  a  right  to  demand  that  the  State  in  which  he  is  residing 
prosecute  the  wrongdoer  as  a  public  criminal  (</). 

CXLIV.  There  is  another  peculiarity  incident  to  this 
right  which  requires  observation.  The  Civil  Law  of  Rome 
expressed  a  sound  principle  of  jurisprudence,  in  declaring 
that  it  was  competent  to  a  person  to  waive  any  advantage 


of  the  law  to  the  case  of  the  ambassadors  of  Francis  I.,  put  to  death  by  the 
Governor  of  Milan,  through  which  city  they  were  travelling  to  Constan- 
tinople; the  principle  which  he  lays  down  is  sound  and  true:  "Et 
conime  il  n'en  donna  point  de  satisfaction  convenable,  Francois  I"  avait 
un  tres-juste  sujet  de  lui  declarer  la  guerre,  et  m£me  de  demander  l'as- 
sistance  de  toutes  lea  nations.  Oar  une  affaire  de  cette  nature  n'est  point 
un  different  particulier,  une  question  litigieuse,  dans  laquelle  chaque 
partie  tire  le  droit  de  son  c6te* ;  c'est  la  querelle  de  totUes  les  nations,  intl- 
ressles  a  maintenir  comme  sacrls  le  droit  et  les  moyens  qu'elles  ont  de 
communiquer  ensemble  et  de  traiter  de  leurs  affaires." — 1.  iv.  c.  vii.  8.  84. 
"Quiconque  fait  violence  a  un  ambassadeur  ou  a  tout  autre  ministre 
public  nefait  pas  settlement  injure  au  souverain  que  ce  ministre  represente; 
il  blesse  la  surety  commune  et  le  salut  des  nations ;  il  se  rend  coupable 
d'un  crime  atroce  envers  tous  les  peuples." — lb.  s.  81. 

(e)  "  Quid  igitur  est  praecipuum  in  legatis  ?  hoc  videlicet,  ut  in  eos,  qui 
legatos  male  habent,  severius  animadvertatur,  atque  ita  ob  personarum 
aanctitatem  pcana  atrocior  statuatur,  quam  solet  statui  in  eoe,  qui  privatum 
quemcunque  lessissent." — Bynk.  De  Foro  Leg.  c.  v. 

Miruss,  s.  837. 

(/)  United  States  v.  Jknner,  1  Baldwin's  (American)  Reports,  240. 

(^)  Vattel,  L  iv.  c.  viii.  8.  8. 
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which  had  been  introduced,  for  his  sake  only,  into  a  cove- 
nant (/*). 

The  Sovereigns,  therefore,  of  the  State  may  waive  the 
rights  due  to  them  in  the  person  of  their  ambassadors,  but  the 
ambassadors  themselves  have  no  such  liberty,  because  these 
rights  are  not  incident  to  their  office  for  their  own  private 
convenience,  but  for  the  honour  of  their  Sovereign,  the  good 
of  their  country,  and  the  welfare  of  all  nations  (t). 

This  principle  is  to  be  found  in  the  Roman  Law,  even 
with  respect  to  the  legatus  of  a  subordinate  city  or  province 
of  the  empire.  Suits  might  not  be  instituted  against  him : 
"  Julianus,  sine  distinctione  denegandam  actionem.    Merito ; 


(h)  Cod.  L  ii.  t.  3.  De  Pactis,  s.  29 :  "  Si  quis  in  conscribendo  instru- 
ment!), &c.  &c.,  quare  et  in  hac  causa  pacta  non  valeant,  cum  alia  sit 
regula  juris  antiqui,  omnes  licentiam  habere,  his,  qua  pro  se  introducta 
sunt,  renunciare." 

(t)  Bynkershoek,  De  Foro  Leg.,  at  the  end  of  his  xxiii.  chapter, 
"  Legatus  an  jurisdiction  em  prorogare  et  fori  privilegio  renunciare  possit," 
arrives  at  pretty  much  the  same  conclusion  as  is  expressed  in  the  text 
here :  "  Ego  vero,  quicquid  earum  rerum  sit,  non  ausim  dicere,  legatum, 
inconsulto  principe,  juri  suo  renunciare  posse ;  ad  quid  enim  legatorum 
privilegia,  quam  ut  ipai  principibus  suis  magis  utiles  sint,  et  eorum  legatio 
nulla  re  impediatur  P  Magis  igitur  haec  privilegia  pertinent  ad  causam 
Principis,  quam  ipsius  legati ;  sibi  renunciatione  sua  legatus  nocere  potest, 
Principi  non  potest.'*  Then  follows  a  position  doubtfully  expressed  even 
at  the  time  he  wrote,  and  which  can  now  be  scarcely  admitted  at  all : 
"Atque  ita,  consuUa  ratione,  forte  dicendum  est,  legatum  in  causa  delicti 
nunquam  privilegio  fori  renunciare  posse,  in  causa  civiU  non  aliter,  quam 
ut  adversus  eum  jus  dicatur,  non  id  sententia  executioni  mandetur,  in 
quid  per  earn  impediretur  legatio,  ut  in  causa  criminali  tantura  non  sem- 
per impediri  solet.  Sed  ad  manum  non  sunt  ea  gentium  exempla,  ut  ex 
jure  gentium  ea  de  re  possim  constituere." 

For  the  "  ratio/'  he  refers  to  the  passage  cited  below  from  the  Digest. 
In  neither  case,  at  the  present  time,  can,  it  is  conceived,  the  ambassador, 
rege  inconstUtd,  forego  his  right. — De  Foro  Leg.  c.  xxiii.  in  fine. 

Vattely  1.  iv.  c.  viii.  s.  xi. :  "  Mais  si  l'ambassadeur  veut  renoncer  en  partie 
a  son  independance  et  se  soumettre  &  la  juridiction  du  pays  pour  affaires 
civiles,  il  le  peut  sans  doute,  pourru  que  ce  soit  avec  le  conaentement  de 
son  maitre.  Sans  ce  conaentement,  rambassadeur  n'est  pas  en  droit*  de 
renoncer  a  des  privileges  qui  int&essent  la  dignity  et  le  service  de  son 
souverain,  qui  sont  fondes  sux  lea  droits  du  maitre,  faita  pour  son  avan- 
tage  et  non  pour  celui  du  ministre." 
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ideo  enim  non  datur  actio,  ne  ab  officio  suscepto  legationis 
avocetur:  "  (A)  and  again: — "De  (J)  eo  autem  qui  adiit 
hsereditatem  Cassius  scribit,  quamvis  Rom®  adierit  hcere- 
ditatem,  non  competere  in  eum  actionem,  ne  impediatur 
"  legatio :  et  hoc  verum  est." 

This  proposition  as  to  the  incompetency  of  the  representa- 
tive to  consent  to  the  renunciation  of  rights  of  inviolability 
belonging  to  his  constituent,  is  also  applicable,  by  the  practice 
of  nations,  if  not  by  the  reason  of  the  thing,  to  the  renuncia- 
tion of  the  privileges  of  exterritoriality. 

CXLV.  These  rights  of  inviolability,  flowing  from  the 
Law  of  Nature  and  the  reason  of  the  thing,  are  applicable 
to  all  societies,  and  therefore  unalterable  by  any  individual 
member  of  the  community  of  nations. 

These  rights  have  been  acknowledged  and  respected  since 
the  dawn  of  civilisation  in  all  ages,  and  are  not  without  ves- 
tiges of  their  recognition  even  among  barbarous  tribes. 

Grotius,  at  the  outset  of  his  excellent  chapter  De  Lega- 
tionum  Jure,  observes  that  the  sanctity  of  ambassadors,  the 
sacred  rights  of  embassies,  the  inviolability  of  treaties,  are 
topics  abounding  in  the  works  of  writers  of  all  ages  (wi). 


(k)  Dig.  1.  y.  1. 1,  De  Judicus,  &c.,  8.  24. 

(/)  Ibid.  s.  26. 

(m)  "  Passim  enim  legimus  sacra  legationum,  sanctimoniam  legatorum, 
jus  gentium  illis  debitum,  jus  divinum  humanumque,  sanctum  inter 
gentes  jus  legationum,  foedera  sancta  gentibus,  foedus  humanum,  sancta 
corpora  legatorum." — lb.  L.  2.  c.  18.  s.  1. 

De  Foro  Leg.  c.  v.  in  prin.:  "Ad  satietatem  sufficere  possunt  qua) 
in  hanc  rem  congesserunt: — videlicet,  Jacobus  Oujacius,  1.  zi.  observ.  c.  6. 
Albericus  GentUis,  De  Leg.  1.  ii.  c  1  &  14.  Hugo  Grotius  (princeps 
juris  publici  magister),  1.  ii.  c.  18.  s.  1  &  6,  in  note,  adque  eum  locum 
tantum  non  omnes  Qrotii  interpretes" 

Wicquefort,  1.  i.  cc.  27,  28. 

Montesquieu,  De  V Esprit  des  Lois,  L  xxyL  chap.  21. — "Qu'il  ne  faut 
pas  decider  par  les  lois  politiques  lea  choses  qui  appartiennent  au  droit 
des  gens. 

"  Les  lois  politiques  demandent  que  tout  homme  soit  soumis  aux  tri- 
bunaux  criminels  et  civils  du  pays  ou  il  est,  et  a  ranimadversion  du 
souverain. 
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.  Bynkershoek  remarks,  that  all  treatises  on  the  jus  legationis 
contain  an  accumulation  of  passages  from  Greek  and  Latin 
authors  upon  the  inviolability  of  ambassadors: — "et  quo 

quis  eruditior  fuit  eo  plures  auctoritates  attulit  ad  rem, 

quam  nemo  negat,  probandam." 

In  the  few  obs§rxatiaps  which  follow,  it  is  hoped  that  the 
censure  of  Bjn^ershoekjKU  not  be  incurred. 

CXLVE  Even  the"  Israelites,  being  under  the  peculiar 
dispensation  of  the  Mosaic  law,  appear  to  have  acknowledged 
the  inviolability  of  ambassadors  (n). 

The  Egyptians  clothed  the  functions  of  the  ambassadors 
with  a  religious  character,  and  are  thought  by  some  to  have 
possessed  a  written  code  upon  the  subject ;  and  this  code 
Pythagoras  is  said  to  have  introduced  into  Greece.  The 
Greeks  (o)  held  in  high  estimation  and  invested  with  religious 
sanctity  the  office  of  ambassadors  {irpicfiets) ;  and  the  invio- 
lability of  heralds  (/cr'jpvtce?,  caduceatores),  who  were  also 
priests,  appears  to  have  obtained  in  the  earliest  periods  of  their 
history.     It  is  probable  that  from  the  Greeks  was  derived 


"  Le  droit  des  gens  a  voulu  que  lee  princes  s'envoyassent  dee  ambas- 
Badeurs ;  et  la  raison,  tiree  de  la  nature  de  la  chose,  n'a  pas  permis  que 
ces  ambassadeurs  dependissent  du  souverain  chez  qui  ils  sont  envoyes,  ni 
de  ses  tribunaux.  lis  sont  la  parole  du  prince  qui  les  envoie,  et  cette 
parole  doit  3tre  libre. 

"Aucun  obstacle  ne  doit  les  empecher  d'agir.  Us  peuvent  souvent 
deplaire,  parce  qu'ils  parlent  pour  un  homme  independant.  On  pouvait 
leur  imputer  des  crimes,  s'iis  pouvaient  Stre  punis  pour  des  crimes; 
on  pourrait  leur  supposer  des  dettes,  s'ils  pouvaient  etre  arretes  pour  des 
dettes.  Un  prince  qui  a  une  fierte"  naturelle,  parlerait  par  la  bouche 
d'un  homme  qui  aurait  tout  a  craindre.  II  faut  done  suivre,  a  regard 
des  ambassadeurs,  les  raisons  tire'es  du  droit  des  gens,  et  non  pas  celles 
qui  derivent  du  droit  politique ;  que  s'ils  abusent  de  leur  etre  repre*sen- 
tatif,  on  le  fait  cesser,  en  les  renvoyant  chez  eux :  on  peut  meme  les 
accuser  devont  leur  maitre,  qui  devient  par  la  leurjuge  ou  leur  com- 
plice." 

(»)  1  Chronicles,  c.  xix. 

(o)  W.  Wachtmuth)  Jus  Gentium  quale  obtinuit  apud  Grcecos. 

Alber.  GentiUs,  c.  xvii.  Quatdam  Gracorum. 
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to  the  Romans  the  very  remarkable  institution  of  the  Col- 
legium Feciale. 

CXL  VII.  The  concourse  of  lawless  adventurers  and  free- 
booters who  laid  the  foundations  of  imperial  Rome,  built,  out 
of  the  resources  of  their  own  genius,  the  chief  foundations 
of  their  domestic  society.  The  principles  of  civil  obedience, 
the  acknowledgment  of  the  relations  of  family,  the  adminis- 
tration of  justice,  the  ordinances  of  religion,  the  institution, 
in  fine,  of  the  State,  seem,  according  to  the  doubtful  notices 
of  their  early  annals,  to'  have  found  their  chief  root  in 
their  own  character,  as  developed  by  the  exigencies  of  their 
condition  (/?). 

This  was  not  the  case,  however,  with  respect  to  the 
acknowledgment  and  observance  of  th§  rules  of  right  and 
the  principles  of  justice  in  their  intercourse  with  other  com- 
munities. That  the  necessity  of  any  such  rules  and  prin- 
ciples should,  even  in  the  infancy  of  her  existence,  have  been 
recognised  by  Rome,  and  that  this  recognition  should  have 
been  made  a  part  of  her  constitution,  is  a  fact  which  distin- 
guishes her  from  all  other  nations,  and  which,  at  the  time, 
gave  early  presage  of  that  extraordinary  sagacity  which 
characterised  her  subsequent  career.  That  such  necessity 
should  have  been  felt  was  most  remarkable  ;  that  it  should 
have  been  supplied  from  without,  and  not,  like  the  other  parts 
of  her  constitution,  from  within — that  a  regular  code  of  rites 
and  observances,  respecting  a  branch  of  International  Law, 
should  have  been  at  once  imported  into  Rome  from  a  foreign 
source,  is  also  a  circumstance  of  great  peculiarity.  The 
account  is  given  by  Livy  (y) : — "  Ut  tamen  quoniam  Numa 
in  pace  religiones  instituisset,  a  se  (Anco  Martio)  bellicae 
ceremonise  proderentur,  nee  gererentur  solum,  sed  etiam 
indicerentur    bella    aliquo    situ,  jus    ab    antiqua  gente 


it 


(p)  Geist  des  romischeti  Rcchts,  u.  8.  w.,  von  Rudolph  Ihering:  Leipzig, 
1862. 

(q)  Lib.  I.  c.  82. 
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€€  iEquicolis,  quod  nunc  Fetiales  habent  dcscripsit  quo  res 
a  repetentur  "  (r). 

The  Fecial  institution  lasted  as  long  as  the  free  Republic. 
It  withered  in  the  civil  wars ;  and  though  the  name  and  the 
title  of  its  chief  officer,  that  of  Pater  Patratus,  existed  in  the 
time  of  the  first  Caesars,  all  trace  of  both  name  and  thing 
disappears  in  the  reign  of  Tiberius. 

The  office  and  functions  of  the  ambassador,  however,  re- 
tained the  sacred  inviolability  which  had  been  among  the 
attributes  of  the  Feciales. 


(r)  "  Legati  nomeu  fecialts  tenet  cum  ad  fo&dus  feriendum  aut  indicen- 
dum  bellum  profiscebatur,  ad  jubendum  alicimde  aliquem  decedere,  ad 
aliquem  dedendum." — Alter.  Gentilis,  L  L  c.  12,  De  Jure  Feciali  et  Tain 
patrato. 

Grot,  ubi  tup.  s.  10,  in  fine. 

Vide  ante,  vol.  i.  App.  ii.  p.  539. 
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CHAPTER  V. 

AMBASSADORS — ROMAN   LAW. 

CXLVIII.  (a)  It  is  necessary  to  notice  certain  passages 
relating  to  the  jus  legationis,  which  occur  in  the  Digest  of 
Justinian,  for  two  reasons: — First,  because,  though  often 
misapplied,  they  have  furnished  materials  for  writers  on  this 
branch  of  international  jurisprudence.  Secondly,  because 
they  do  contain  principles,  and,  in  one  instance  at  least,  a 
direct  enactment,  applicable  to  the  present  subject. 

The  "  legati "  mentioned  in  the  Soman  Law  were  not 
ambassadors  from  foreign  independent  States,  but  dele- 
gates (b)  from  provinces  or  municipalities  subject  to  the 
Roman  empire.  It  is  to  these  officers  that  the  passages  in 
the  Digest  apply,  with  one  very  memorable  exception.  That 
exception  is  to  be  found  in  the  opinion  of  Pomponius,  set 
forth  under  the  title  "  De  Legationibus."  "  Si  quis"  (he 
says)  "  legatum  hostium  pulsdsset  contra  jus  gentium  id  com- 
"  missum  esse  existimatur,  quia  sancti  habentur  legati :  et 
"  ideo  cum  legati  apud  nos  essent  gentis  alicujus  cum  bellum 

eis  indictum  sit,  responsum  est,  liberos  eos  manere.     Id 

enimjuri  gentium  conveniens  esse.     Itaque  eum  qui  legatum 


(a)  Bynkershoek  devotes  a  whole  chapter  to  this  subject  (De  Foro  Leg, 
c.  vi.),  which  begins,  "  Quamvis  non  de  Populi  Roinani,  sed  de  Gentium 
jurisprudentia  agamus,  non  abs  re  tamen  erit  de  Jure  Romano  qusedam 
promonuisse,  cum  qui  id  audit,  vocemfere  omnium  gentium  videatur  audire, 
cumque  etiam  id  jus,  quod  certa  ratione  in  quibusdam  legatis  constitutum 
est,  ad  omnes  alios  imprudentia  quorumdam  trad nx erit." 

(b)  u  Tantum  non  erant  procuratores  et  mandAtorii."— Bynk.  ib. 
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pulsasset,  Quintus  Mucius  dedi  hostibus,  quorum  erant 
"  legati,  solitus  est  respoudere  n  (<?). 

It  is  impossible  to  deny  that  here  is  a  plain  and  direct 
incorporation  of  that  important  part  of  International  Law 
which  relates  to  ambassadors,  into  the  Municipal  Law  of 
Rome. 

But  in  every  other  instance  the  Justinian  law  respecting 
"  legati "  applies,  as  has  been  observed,  to  a  class  of  deputies 
or  delegates  from  portions  of  the  empire. 

With  respect  to  Criminal  Jurisdiction,  these  laws  pro- 
nounced the  legate  and  the  members  of  his  suite  to  be  jus- 
ticiable at  Rome  for  offences  committed  during  their  legation, 
though  for  offences  previously  committed  they  might  claim 
to  be  tried  at  home  (domum  revocare)  (d) ;  and  this  law  was 
chiefly  relied  upon  by  the  civilians,  as  warranting  their  opinion 
that  Leslie,  Bishop  of  Ross,  the  Ambassador  of  Mary  Queen 
of  Scots,  was  justiciable  in  England  for  seditious  practices 
committed  in  that  kingdom.  This  obvious  misapplication  of 
the  Roman  Law  has  been  commented  upon  by  most  subse- 
quent jurists  (e). 

With  respect  to  Civil  Jurisdiction,  the  Justinian  laws  con- 
ferred on  legates  the  privilege  of  claiming  to  have  civil  actions 
brought  against  them  on  account  of  obligations  contracted 
before  the  period  of  their  legation,  remitted  to  their  domestic 
tribunal  (revocandi  domum),  on  the  ground  that  the  business 
of  their  legation  might Jbe  otherwise  delayed  or  impeded  (f). 

But  this  privilege  was  not  extended  to  obligations  con- 

(o)  Dig.  L.  t.  vii.  s.  zvii.  de  Legationibus. 
Tit.  hriii.  Cod.  de  Legationtbus. 

(d)  Bynk.  c.  vi. 

(e)  Queen  Elizabeth's  council  were  wiser  than  her  lawyers,  as  Wicque- 
fort  observes :  «  Et  de  fait "  (he  adds)  "  il  y  a  lieu  de  douter  s'ils  ne 
s'e*toient  point  trompes  en  ce  qu'ils  repondent  surle  premier  article :  et  si 
les  Lois  romaines,  sur  lesquelles  ils  se  fondent,  ne  doivent  pas  estre  appli- 
quees  a  ces  ambassadeurs,  que  les  villes  niunicipales,  ou  les  colonies 
romaines,  envoyaient  au  S6nat  ou  a  l'Empereur." — L'Ambassadeur  et  see 
Fonctione,  1.  i.  c.  xxvii ;  et  vide  post. 

(f)  Bynk.  ubi  supr. 
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tracted  "  legationis  tempore?  on  the  ground  that  fit  facility* 
would  otherwise  be  given  them  of  fraudulently  possessing 
themselves  of  the  property  of  other  persons. 

By  the  Roman  Law  a  person  might  "  domum  revocare  " 
actions  brought  against  him  at  Rome  for  obligations  con- 
tracted not  at  his  own  home,  but  "  intra  pro vinciam ;"  but  if, 
being  himself  the  plaintiff,  he  remitted  the  cause  home,  he 
was  compelled  in  his  turn  to  defend  himself  there  against  all 
actions  that  might  be  brought  against  him. 

The  Roman  Law,  however,  would  not  allow  the  legate 
to  bring  such  actions,  because  he  could  not  in  his  turn,  on 
account  of  the  avocations  of  his  legation,  be  subject  to  actions 
at  the  suit  of  others.  During  the  time  of  his  legation,  therefore, 
he  could  neither  be  plaintiff,  or  agent  for  another  in  a  civil 
action — a  rule  which  Bynkershoek  is  strongly  of  opinion  ought 
to  be  adopted  by  International  Law  with  respect  to  ambas- 
sadors. It  is  manifestly  unjust,  he  thinks,  that  an  ambas- 
sador should  be,  as  by  International  Law  he  is,  permitted  to 
bring  a  action,  and  not  be  amenable  to  one  brought  against 
himself  (y).  Upon  the  same  ground,  viz.,  "  ne  ab  officio  sus- 
"  cepto  legationis  avocetur,"  no  action  in  rem  could  be  brought 
against  a  legate,  respecting  any  possession  acquired  by  him 
previously  to  his  legation. 

The  RomanLaw  therefore,  relating  to  legates,  bore  some 
resemblance  to,  and  was  not  without  its  effect-  upon,  Inter- 
national Law  respecting  ambassadors ;  though  the  circum- 
stances of  the  legate  being  the  subject  of  the  Prince  to  whom 
he  was  sent,  and  of  his  being  the  deputy  from  a  portion  of 
the  same  kingdom,  materially  affected  the  introduction  of 
the  principles  of  the  former  into  the  latter  law.  "  Inter 
"  utrosque,"  (Bynkershoek  says)  "  fuit  aliqua  similitudo  et 


(g)  Vide  post,  p.  208,  &c.  Courts  of  justice  have  held  that  a  Plaintiff 
Ambassador  is  liable  to  counter-demands  in  a  court  of  justice,  and  that 
a  prior  assault  by  a  Foreign  Minister  will  excuse  a  battery  committed  on 
him  in  self-defence. 

Vide  post,  p.  207. 
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inde  qctod  de  illis  pradicatur  saepe  et  de  his  pnedicari 

poterat,  at  non  semper  et  ubique  "  (A). 

CXLIX.  The  Christian  Church  appears  to  have  afforded 
the  earliest  instance  of  resident  ambassadors  (t),  as  she  pro- 
bably did  of  representative  assemblies. 

We  read  in  the  Novells  of  Justinian  of  apocrisarii  (A), 
sometimes  also  called  responsales,  who  seem  to  have  dis- 
charged the  functions  of  resident  ambassadors  for  the  affairs 
of  the  Church  at  the  court  (in  Comitatu  seu  Principis  curia) 
at  Constantinople. 

The  right  of  sending  these  officers  appears,  strictly  speak- 
ing, to  have  been  a  privilege  of  the  Patriarchs  only,  though 
occasionally  exercised  by  the  Archbishop  of  Ravenna  and 
other  Metropolitans,  Afterwards,  the  Apocrisarius  or  Re- 
sponsalis  was  chiefly  employed  by  the  Pope  at  the  court  of 
the  Emperor, 

The  Canon  Law  makes  specific  mention  of  the  "  legatorum 


(h)  Bynk.  a  vi. 

(i)  Ileffter*,  s.  190. 

(k)  "Apocrisarius,  ambasciatore  o  procuratore,  Ajrorpurdptor,  legatus 
alicujus  vel  procurator  qui  pro  eo  reepondet,  ab  airoKpivofiat,  respond  eo." 
—ForceBinif  Lexicon. 

Apocrisarius,  Du  Conge, — a  very  full  and  careful  account 

"  ResponsaUs,  nuntius :  interdum  et  Apocrisarius  et  qui  Besponsa  seu 
negotia  Ecclesiastica  peragebat  Theodorus  Besponsalis  venerabilis  Ec- 
desia  Carthaginis,  in  Constat.  Justiniani  de  Africans  Ecclesia,"  &c — 
Du  Conge  v.  Hesponsalist  i. 

See  Nov.  6.  c.  ii.  "Ne  Episcopus  ultra  annum  extra  Ecclesiam  suara 
degat.  Et  illud,"  &c.  "Propterea  sancimus  si  quando  propter  eccle- 
siasticam  occasionem  incident  necessitas,  banc  aut  per  eos  qui  res  agunt 
aacrarum  ecclesiarum  (quos  apocrisarios  vocant)  aut  per  aliquos  clericos 
hue  destinatos  aut  oeconomos  suos,  notam  imperio  facere,  aut  nostris 
admini8tratoribus  ut  impetrant  quod  competens  est/1  &c.  In  c.  iii.  of  the 
same  work,  "  Ne  Episcopi  ad  comitatum  Principis  accedent  absque  sje- 
taticis  Uteris/'  the  bishops  are  ordered,  "  aut  per  eos  qui  vocantur  Refe- 
rendarii  sanctiasimeB  majoris  Ecclesiae  («>.  Constantinople),  aut  per  reli- 
gioso8  Apocrisarios  cuj  usque  dioeceseos  sanctissimorum  Patriarcharum 
suggerere  si  Imperio/'  &c. 

See  also  Nov.  123.  c.  xxy.  "De  Apocrlsariis: "  c.  xxyL,  "Ne  Episcopi 
legationis  tempore  convaniantur." 
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w  non  violandorum  religio"  in  its  enumeration  of  the  subjects 
about  which  the  jus  gentium  was  universally  admitted  to  be 
conversant  (J). 

The  Church,  however,  was  not  always  able  to  enforce  the 
observance  of  this  important  part  of  International  Law.  And 
among  the  many  deeds  of  lawlessness  (m)  which  disfigure  the 
period  usually  designated  as  the  Middle  Ages,  are  to  be 
found  some  (n),  though  not  many,  violations  of  the  sacredness 
of  the  ambassadorial  person. 

To  these  violations  the  Papal  claim  of  universal  dominion 
and  the  true  spirit  of  chivalry  were  alike  opposed.  The 
Emperor  Frederic  I.  secured  the  safety  of  the  Papal  legates 
who  had  misconducted  themselves  towards  him.  The  op- 
pressive tax  upon  foreigners,  the  droit  (Taubaine,  was,  even 
in  France,  where  it  long  maintained  its  footing,  remitted  in 
favour  of  the  foreign  ambassador.  The  Crusaders  scrupu- 
lously respected  the  character  of  the  ambassador,  even  in 
their  infidel  foe. 

CL.  The  infidel  was  taught  by  his  Koran  the  sacredness 
of  embassies,  though  he  sometimes  interpreted  the  injunc- 
tion as  being  applicable  only  to  Mahometan  nations  (0),  and 

(J)  0.  ix.  Did.  1.  "Jus  Gentium  est  sedium  occupatio,  aedificatio, 
munitio,  bella,  captivitates,  servitutes,  postliminia,  foedera,  paces,  inducito, 
legatorum  non  violandorum  religio — hoc  inde  jus  gentium  appellatur  quia 
eo  omnes  fere  gentes  utuntur." 

(m)   Ward,  I  280-8. 

(»)  Putter,  Beitrag*  zur  Volkerrechts-Geschichte,  160-173. 

Minus,  s.  333. 

After  all  that  has  been  said  on  this  subject,  many  of  the  examples 
cited  resolve  themselves  into  cases  where  safe  conduct  in  time  of  war  had 
not  been  granted,  and  where  the  ambassador  was  seized  in  his  passage 
through  a  third  country.  The  passage  cited  by  Ward  from  Joinville's  Life 
of  St  Louis,  p.  67,  certainly  speaks  of  it  being,  in  the  13th  century,  the 
received  custom  in  Christendom  as  well  as  heathendom,  when  war  broke 
out  between  princes,  to  detain  as  a  prisoner  and  slave  the  ambassador  of  a 
prince  who  happened  to  die.  But  this  is  stated  parenthetically,  with  re- 
spect to  Christendom,  in  the  account  of  the  Patriarch  of  Jerusalem  being 
made  captive  to  the  Emirs  of  Egypt,  and  cannot  be  taken  to  be  true  as 
a  general  proposition  with  respect  to  the  usage  of  Christian  princes. 

(o)  Miruss,  a.  333. 

Merlin,  Minidre  public,  v.  iii. 
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the  Turk  for  a  long  time  persisted  in  considering  the  European 
ambassador  as  a  tolerated  spy  in  time  of  peace,  and  a  hostage 
to  be  imprisoned  at  the  breaking  out  of  war. 

CLI.  Lastly,  it  should  be  observed,  that  even  during  the 
ages  of  violence  and  lawlessness  in  Europe,  it  was  the  prin- 
ciple of  the  Roman  Law,  which  afterwards  took  deep  root 
in  Christendom,  that  an  injury  done  to  an  ambassador  should 
be  treated  by  the  Sovereign  of  the  wrongdoer  as  a  crime 
against  the  State. 
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CHAPTER  VI. 

EMBASSY — EXTENT   OF   INVIOLABILITY  (fl). 

CLIL  It  is  not  probable  that  it  will  ever  be  necessary  to 
draw  the  line  of  demarcation  in  practice  between  the  Rights 
of  Inviolability,  founded  upon  the  Law  of  Nature  (Jus 
gentium  primcevum),  and  the  Privileges  of  Exterritoriality, 
founded  upon  usage  and  implied  consent  (jus  gentium  secun- 
darium),  and  in  most  Treatises  they  are  treated  of  together 
and  with  little  if  any  distinction  (fi). 

CLIIL  Nevertheless,  it  concerns  the  interests  of  Inter- 
national Jurisprudence,  considered  as  a  science,  and  it  may 
be  necessary  in  practice  to  establish  this  distinction.  What 
then  are  the  limits  within  which  this  strict  Right  of  Inviola- 
bility is  circumscribed  ? 

1.  To  what  class  of  diplomatic  agents  ? 

2.  To  what  persons  other  than  the  diplomatic  agents 
themselves  ? 

3.  To  what  subject-matter  does  it  extend  ? 

4.  At  what  period  of  time  does  it  begin  ? 

5.  Over  what  period  is  it  extended  ? 

6.  Is  it  affected  by  the  breaking  out  of  war  between  the 
country  which  sends  and  that  which  receives  the  ambas- 
sador ? 

These  are  questions  which  require  as  precise  a  solution  as 
the  nature  of  the  subject  will  admit. 


(a)  Eipttis  oifK  t<f.rj  ofUHon  ItnoOat  AaKtSatpoviow  Kecvovf /iiv  ydp  <ruyx'*at  rd 
iravrw  dvOpvicw  vopifiA,  dnoKTtiv&vTac  ri/pvcaty  ai>rbc  Sk  ravra  ov 
woiijffttv. — Herod,  vii.  136. 

(b)  Minus,  88.  333-841,  is  very  able  and  learned  upon  the  point. 
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First, — The  Right  of  Inviolability  extends  to  all  classes 
of  public  ministers  who  duly  represent  their  Sovereign  or 
their  State.  This  may  be  now  considered  as  an  axiom  of 
International  Law  (c). 

Secondly, — The  Right  attaches  to  all  those  who  really 
and  properly  belong  to  the  household  of  the  ambassador — 
those  who,  to  use  the  ordinary  description,  accompany  him 
as  members  of  his  family  or  of  his  suite  (d). 

Such  appears  to  be  the  best  opinion  upon  this  point, 
though,  as  will  be  seen  hereafter,  it  has  been  a  matter  of 
controversy  whether  this  right  attaches  under  all  circum- 
stances in  an  equal  degree  to  the  suite  as  to  the  ambassador 
himself  (e). 

Thirdly, — The  Right  applies  to  whatever  is  necessary  for 
the  discharge  of  ambassadorial  functions  (f),  "  nam  omnis 

coactio  (Grotius  says)  abesse  a  legato  debet,  tarn  quae  res 

ei  necessarias,  quam  quae  personam  tangit,  quo  plena  ei 

sit  seeuritas"  {g).  It  seems  to  follow,  therefore,  that  he 
is  entitled,  among  other  immunities,  to  an  exemption  from 
all  criminal  proceedings,  and  to  freedom  from  arrest  in  all 
civil  suits. 

The  private  effects,  and,  above  all,  the  papers  and  corre- 
spondence (A)  of  the  ambassador  are  inviolable. 


(c)  Vide  post  as  to  their  privilege  of  exterritoriality. 

(d)  Vide  post  as  to  exterritoriality. 

(e)  Vide  post,  p.  206,  and  note  (»)  Sets  case. 

(/)  Kliiber,  s.  203.  '  Sie  erstreckt  tick  auf  alles,  was  als  Bedingung 
der  gesandtschaftlichen  Wirksamkeit  zu  betrachten  ist :  ganz  vorziiglich 
auf  Verrichtung  der  gesandtschaftlichen  Geschafte." 

Mints*,  8.  335. 

(g)  Grotius,  1.  ii.  c  xviii.  s.  ix.  The  Edict  of  the  States  General  in 
1679,  which  is  discussed  by.Bynkershoek  in  his  ninth  chapter  (DeF.  L.), 
is  to  the  same  effect. 

(K)  "  On  regarde  done  l'ouverture  des  lettres  en  temps  de  paix,  de 
quelque  maniere  qu'elle  s'ex£cute,  comme  une  violation  du  droit  des 
gens ;  mais  la  plus  odieuse  et  la  plus  honteuse  contravention  a  la  foi  pu- 
blique,  e'est  qu'un  gouvernement  soufrre  lui-mf  me  un  tel  abus  dans  ces 
bureaux  de  poste  qui  ont  recu  les  lettres  avec  la  taxe  sous  le  sceau  du 
secret." — De  Garden,  Traite*  complet  de  la  Diplomatie,  vol.  ii.  p.  86,  &c. 

VOL.  II.  O 
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The  questions  as  to  members  of  his  suite  who  are  subjects 
of  the  State  to  which  he  is  sent,  and  the  franchise  of  his 
hotel,  are  reserved  for  future  consideration. 

(i)  Fourthly, — The  Right  attaches  from  the  moment  that 
he  has  set  his  foot  in  the  country  to  which  he  is  sent,  if  pre- 
vious notice  of  his  mission  has  been  imparted  to  it,  or,  in  any 
case,  as  soon  as  he  has  made  his  public  character  known  by 
the  production  either  of  his  passport  or  his  credentials. 

Fifthly, — The  Right  extends,  at  least  so  far  as  the  State 
to  which  he  is  accredited  is  concerned,  over  the  time  occu- 
pied by  the  ambassador  in  his  arrival,  his  sojourn,  and  his 
departure. 

(A)  Lastly, — The  Right  is  not  affected  by  the  breaking 
out  of  war  between  his  own  country  and  that  to  which  he  is 
sent.  The  Porte,  indeed,  used,  under  pretence  of  securing 
the  European  ambassador  from  the  effects  of  popular  violence, 
but  in  reality  in  order  to  retain  him  as  a  hostage,  to  order 
his  incarceration  in  the  prison  of  the  Seven  Towns. 


(t)  Grot.  1.  ii.  c.  xviii.  s.  vi. :  "  Cceterum  admissa  legatio  etiam  apud 
tanto  hostes,  inagis  apud  inimicos  presidium  habet  juris  gentium." 

Vattelj  1.  iv.  c.  vii.  s.  83 :  "  Quoique  le  caractere  du  miuistre  ne  se 
ddveloppe  dans  toute  son  e*tendue,  et  ne  lui  assure  ainsi  la  jouissance  de 
tous  ees  droits,  que  dans  le  moment  ou  il  est  reconnu  et  admis  par  le 
souverain  a  qui  il  remet  ses  lettres  de  cr£ance,  des  qu'il  est  entrS  dans  U 
pays  ou  il  est  envoyS,  et  qu'il  se  fait  connaitre,  il  est  sous  la  protection  du 
droit  des  gens ;  autrement  sa  venue  ne  serait  pas  sure." 

Martens,  1.  vii.  c.  v.  s.  214. 

De  Garden,  TraiU  complet  de  la  Diplomatic,  vol.  ii.  p.  142. 

Merlin,  v.  iii. 

Minus,  8.  335. 

Hefflers,  ss.  204.  210. 

Bynk.  De  F.  L.  c.  ix. 

(*)  Kliiber,  s.  203. 

Miruss,  8.  330. 
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CHAPTER   VII. 

EMBASSY — INVIOLABILITY — CRIMINAL    LAW. 

CLIV.  We  have  now  to  consider  the  very  grave  and 
difficult  question,  whether  the  inviolability  of  the  ambassador 
shields  him  from  responsibility  to  the  criminal  law  of  the 
State  to  which  he  is  delegated — may  he,  with  impunity, 
conspire  against  the  Sovereign  {crime  d*Etat)9  or  commit 
outrage  on  the  lives  and  properties  of  the  subject  (delit 
prive)  ? 

CLV.  With  respect  to  criminal  offences  against  the 
Private  Law,  these  may  be  of  two  classes:  (1)  against  the 
property,  (2)  or  the  life  of  individuals.  With  respect  to  the 
former,  the  reason  of  the  thing  and  the  nature  of  the  ambas- 
sador's function  unquestionably  demand  his  exemption  from 
the  criminal  tribunals  of  the  country. 

The  Sovereign  may,  according  to  the  gravity  of  the  offence, 
signify,  in  various  ways,  his  displeasure,  or  demand  his  re- 
call ;  but  he  can  neither  be  punished  nor  arrested  (a). 

In  1763,  the  Ambassador  of  Holland  at  the  Court  of  the 
Landgrave  of  Hesse-Cassel  was  accused  of  mal-administra- 
tion  of  a  testamentary  trust.  The  Government  of  Cassel 
called  upon  him  to  render  an  account,  which  he  refused  to 
do,  whereupon  he  was  arrested  with  a  view  to  obtain  from 
him  the  necessary  documents  connected  with  the  trust.  But 
the  Landgrave  was  obliged  to  send  a  special  embassy  to 
Holland,  to  make  apology  and  reparation  for  this  infraction 
of  International  Law  (&). 

(a)  De  Garden,  voL  ii.  p.  149. 
(6)  Ibid.  pp.  149, 160. 

o  2 
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CLVI.  With  respect  to  graver  offences  against  the  Cri- 
minal Law,  such  as  murder,  the  question  is  more  difficult ; 
but  the  true  proposition  of  International  Law  upon  this 
subject  is  as  laid  down  by  Grotius,  namely,  that  the  guilty 
person  cannot  be  tried  by  the  foreign  tribunals  (c).  This 
doctrine  is  also  supported  by  Wicquefort  (d),  Zouch  (e), 
Bynkershoek  (f),  and  Vattel  (ff). 

Great  authorities  in  the  English  law,  Coke  (h),  Comyns 
(i),  Hale  (A),  Foster  (/),  held  a  contrary  doctrine;  but 
Blackstone  (w)  correctly  states  that,  whatever  may  have 
formerly  been  the  opinion,  this  country  follows,  as  others  do, 
the  opinion  of  Grotius. 

CLVIL  With  respect  to  crimes  against  the  majesty  of 
the  State,  such  as  conspiracies  against  the  Government  or  the 
Sovereign  thereof,  it  appears  to  be  now  the  clear  law  that 
no  judicial  process  in  the  State  against  which  the  offence 
has  been  committed  can  be  put  in  motion  against  the 
Representative  of  a  Foreign  Sovereign. 

CLVIII.  Such  appears  to  be  the  best  and  most  generally 
received  opinion.  There  are  not,  however,  wanting  writers 
who  draw  a  distinction  between  the  commission  of  mala  pro- 
hibita  and  mala  in  se>  and  between  privata  and  publica  de- 
licta.  But  the  reasons  of  exemption  apply  to  both  cases ; 
namely,  first,  because  the  nature  of  the  ambassador's  func- 
tions demands  the  most  absolute  freedom  in  every  case  that 

(c)  Grot.  1.  ii.  c.  xviii.  4,  5. 
Ward,  toI.  ii.  pp.  515-16. 

(d)  "  Wicquefort  (Mr.  Ward  truly  observes)  composed  his  Treatise  on 
Ambassadors  to  establish  this  proposition,  he  being  at  the  time  under- 
going punishment  from  Holland,  while  minister  of  Luneburgh  at  the 
Hague,  for  betraying  the  secrets  of  Holland,  in  whose  Bervice  he  also 
was." 

(e)  Solut,  Qwest.  De  Leg.  del.  Jtid.  Co?np. 
(/)  De  Faro  Leg.  c.  17,  18,  19. 

(g)  L.  ii.  ss.  94, 95, 96. 

(A)  4th  Inst.  15-3. 

(t)  Dig.  art.  Ambassador. 

(k)  Fleas  of  the  Crown,  i.  99. 

(/)  Crown  Law,  188.     Vide  ante,  vol.  i.  p.  21. 

(in)  Comment,  i.  253,  254. 
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may  arise,  "  securitas  legatorum  utilitati  quse  ex  poena  est 
"  preponderat "  (n).  Secondly,  because  the  ambassador 
represents  the  person  of  another,  and  is  recognised  in  that 
capacity  by  the  tacit  compact  by  which  he  is  admitted  into 
the  country  (0) ;  it  has  been  nobly  said :  "  ils  sont  la  parole 

du    Prince   qui    les   envoie,   et   cette   parole  doit    Stre 

libre  "  (p). 

It  is  not  meant,  however,  to  convey  the  impression,  either 
that  the  ambassador  is  to  escape  without  punishment,  or  that 
the  State  in  which  he  is  discharging  his  functions  is  power- 
less to  resist  his  open  violence  (q),  or  to  stay  his  secret 
machinations  against  her  public  safety  (r),  or  to  redress  the 
rights  of  a  subject  whom  he  may  have  criminally  injured  (s). 

It  is  the  duty  and  the  right  of  the  injured  State,  under 
these  circumstances,  to  oppose  force  to  force,  and  in  the 
event  of  secret  machinations,  to  secure  the  person  of  the 
ambassador  and  remove  him  from  her  borders,  and  in  the 
case  of  the  privatum  delictum,  to  insist  upon  his  being  tried 
by  the  tribunals,  or  the  proper  authorities,  of  his  own 
country  (t). 

(n)  Grot.  1.  ii.  c.  xviii.  4. 

(o)   Wordy  vol.  ii.  p.  516. 

Grot.  ].  ii.  c.  xviii.  4,  5. 

Httberus,  De  J.  C.  1.  iii.  c.  12,  22, 24. 

(p)  Montesquieu,  De  TEspr.  des  Lois,  Pt.  II.  1.  xxvi.  c.  21. 

(q)  "Quod  si  vim  armatam  intentet  legatus,  sane  occidi  poterit, 
non  per  modum  poena  sed  per  modum  naturalis  defensionis." — Grot.  1. 
u.  c.  xv in.  4.  7. 

(r)  "  Pour  ce  qui  est  des  crimes  cf£tat  les  mesures  les  plus  severes  a 
regard  d'un  envoy 6,  soit  qu'il  ait  agi  d'apres  les  instructions  de  sa  cour 
ou  spontaneinent ;  a  la  v6rit£,  il  n'est  pas  permis,  dans  ce  cas  memo, 
de  lui  faire  Bubir  une  peine  corporelle,  mais  le  droit  de  le  faire 
arreter  et  transporter,  sous  escorte,  hors  des  frontieres,  est  reclame  sans 
opposition  par  toutes  les  puissances." — De  Garden,  Tr.  de  Dipl.  vol.  ii. 
pp.  150-1. 

(«)  "  Si  le  delit  a  cause*  un  scandale  public,  le  Prince  porte  ses 
plaintes  au  Bouverain  du  ministre,  demande  meine  le  rappel  ou  la 
punition  du  coupable,  et  il  y  a  des  exemples,  qu'en  pareille  circon- 
stance,  on  a  interdit  a  Tenvoyd  de  paraitre  a  la  cour.  Si  le  fait  est 
averd,  on  ne  saurait  refuser  son  rappel  ou  sa  punijion." — lb.  150. 

(/)  Kliiber,  s.  211. 

Stephens'  (Blackstone* s)  Comm.  ii.  p.  498  (ed.  1858). 
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CLIX.  One  of  the  questions  put  to  the  civilians  in  the 
case  of  the  ambassador  to  Mary  Queen  of  Scots,  which  has 
been  already  referred  to  (?/),  was  : — 

"  Whether,  if  an  ambassador  be  confederate,  or  aider,  or 
"  comforter  of  any  traitor,  knowing  his  treason  toward  that 

Prince  towards  whom  and  in  whose  realm  he  pretendeth 

to  be  ambassador,  he  is  not  punishable  by  the  Prince  in 
"  whose  realm  and  against  whom  such  treason  is  committed 
"  or  confederacy  for  treason  conspired ; "  and  to  this  they 
answered,  "  We  do  think  that  an  ambassador  aiding  and 
*c  comforting  any  traitor  in  his  treason  toward  the  Prince 
"-with  whom  he  pretendeth  to  be  ambassador  in  his  realm, 
"  knowing  the  same  treason,  i3  punishable  by  the  same 
"  Prince  against  whom  such  treason  is  committed." 

The  opinion  of  the  five  civilians  at  first  was  considered  as 
decisive  against  the  Bishop,  but  he  replied  with  firmness  that 
he  had  entered  England  under  a  safe  conduct,  and  with  the 
full  privileges  of  an  ambassador.  Lord  Burleigh  said  that 
no  privilege  could  protect  an  ambassador  offending  against 
the  public  majesty  of  the  Prince  in  whose  court  he  was 
resident,  and  that  such  conduct  rendered  him  liable  to 
a  penal  action.  But  the  Bishop  still  insisted  upon  the 
privileges  of  an  ambassador,  and  observed,  with  equal 
courage  and  truth,  that  they. had  never  been  violated  vid 
juris  sed  vid  facti9  never  by  regular  form  of  trial,  but  by 
violence. 

He  was  detained  for  some  time  in  prison,  and  then 
banished  from  the  country,  but  the  Duke  of  Norfolk  and 
other  conspirators  were  put  to  death. 

This  case  has  formed  the  text  of  all  future  discussions 
upon  the  subject  of  the  inviolability  of  ambassadors.  The 
opinion  of  Elizabeth's  civilians  has  been  deservedly  and 
generally  rejected,  by  the  authority  of  the  best  writers,  as 
well  as  by  the  practice  of  the  most  civilised  States  (t?). 


(«)    Vide  ante,  p.  187. 

(v)  Bynk.  De  Foro  Leg,  c.  vi. 
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Case  of  Mendoza,  the  Spanish  Ambassador  {x), 

CLX.  We  now  proceed  to  consider  the  leading  cases  in 
which  the  doctrine  of  ambassadorial  inviolability  has  been 
brought  under  discussion.  In  the  year  1 584,  not  long  after 
the  opinions  delivered  in  the  Bishop  of  Ross*  case,  Mendoza, 
the  Spanish  Ambassador  in  England,  having  conspired  to 
introduce  foreign  troops  and  dethrone  the  Queen  (y),  it  was 
a  matter  of  difficulty  how  he  should  be  punished.  The 
Government,  however,  took  the  opinions  of  the  celebrated 
Albericus  Gentilis,  then  in  England,  and  of  Hottoman  in 
France,  who  both  asserted  that  an  ambassador,  though  a 
conspirator,  could  not  be  put  to  death,  but  should  be  referred 
to  his  principal  for  punishment;  or  (according  to  Hottoman) 
sent  away  by  force  out  of  the  country  (z).  In  consequence 
of  this,  Mendoza  was  simply  ordered  to  depart  the  realm, 
and  a  commissioner  sent  to  Spain  to  prefer  a  complaint 
against  him  (a). 


Case  of  1?  Aubespine,  French  Ambassador, 

CLXI.  Three  years  afterwards  there  was  a  conspiracy 
not  only  to  dethrone  the  Queen,  but  to  put  her  to  death. 
The  circumstances  were  these : — L'Aubespine,  the  French 
Ambassador,  endeavoured  to  procure  the  assassination  of 
Elizabeth.  For  this  purpose  he  tampered,  both  by  himself 
and  secretary,  with  William  Stafford,  a  man  about  the  Court. 
Stafford  refused  to  be  concerned  in  it  himself,  but  recom- 
mended Moody,  a  noted  ruffian,  then  in  Newgate,  to  be  the 
instrument.  With  this  man  conferences  were  held  by  Trappy 
and  Cordalion,  both  of  them  secretaries  to  L'Aubespine. 
Stafford  revealed  the  plot.      Trappy  was  arrested,  and  both 

(x)  The   following   cases   are  extracted   from  Mr,   Ward's  Law  of 
Nations,  vol.  ii.,  and  the  Causes  ctleb.  by  De  Martens, 
(y)  Camden,  296. 
(*)  Zouch,  Solid.  Quast.  130. 
(a)  Camden,  ubi  sup. 
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he  and  Stafford  confessed  the  whole  before  the  Council. 
The  ambassador  was  sent  for,  but  said  "  he  would  not  hear 
"  any  accusation  to  the  prejudice  of  the  privileges  of  ambas- 
u  sadors."  When  Stafford  was  brought  in,  however,  he 
assented  to  his  knowledge  of  the  matter,  but  said  it  was 
first  propounded  by  him.  Stafford,  on  the  contrary,  pro- 
tested on  his  salvation  that  the  first  he  knew  of  it  was  from 
the  ambassador.  Lord  Burleigh  then  reproached  him  with 
the  design,  yet  never  thought  of  trying  him.  All  that  we 
can  find  is,  that  he  bade  him  beware  how  he  committed 
treason  any  more ;  that  the  Queen  would  not,  by  punishing 
a  bad  ambassador,  prejudice  the  good ;  and  that  he  was  not 
acquitted  from  the  guilt  of  the  offence,  though  he  escaped 
the  punishment  (b). 


Case  of  one  of  the  Retinue  of  the  Due  de  Sully,  French 

Ambassador. 

CLXII.  In  1603,  the  Due  de  Sully9  then  Marquis  de 
Bosny,  being  ambassador  at  London,  one  of  his  retinue 
quarrelled  at  a  brothel  with  some  English,  one  of  whom  he 
killed.  The  populace  rose,  but  were  quieted  by  the  Lord 
Mayor,  who  demanded  justice.  Justice,  however,  was  not 
done  by  the  magistrate,  but  by  Sully  himself,  who  assembled 
a  council  of  Frenchmen,  condemned  the  man  to  death,  and 
not  till  then  delivered  him  to  the  civil  power.  James  I. 
pardoned  him,  but  no  attempt  was  made  to  try  him  by  the 
English  laws,  and  Sully  delivered  him  up  solely  for  execu- 
tion (c). 

(b)  Camden,  ad  an.  1587. 

(c)  M6m.  de  StdL  t.  ii.  pp.  191, 192.  Another  and  a  very  curious 
question  arose  but  of  this  case ;  the  French  contending  tbat,  although 
James  might  remit  the  execution  of  the  man  in  England,  yet,  being  a 
French man»  and  judged  by  his  own  tribunal,  he  could  not  grant  him 
a  pardon. 
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Case  of  Inoyosa  and  Colonna,  Spanish  Ambassadors. 

CLXIII.  In  the  reign  of  King  James  I.  of  England,  the 
Spanish  Ambassadors,  Inoyosa  and  Colonna,  endeavoured  to 
breed  a  disturbance  in  the  country,  by  informing  the  King 
that  the  Duke  of  Buckingham  meant  to  imprison  him  by 
means  of  the  Parliament,  and  to  transfer  the  regal  authority 
to  the  Prince  of  Wales.  Both  the  Court  and  the  Parlia- 
ment deemed  this  a  scandalous  libel,  but  knew  not  how  to 
proceed  with  the  ambassadors.  Sir  Robert  Cotton,  who  was 
consulted,  wrote  a  tract  called  "  A  Relation  of  the  Pro- 
"  ceedings  against  Ambassadors  who  had  miscarried  them- 
"  selves,"  in  which  he  asserts,  "  that  an  ambassador  repre- 
senting the  person  of  a  Sovereign  Prince,  he  is  by  the  Law 
'  of  Nations  exempt  from  Regale  Tryale ;  that  all  actions  of 
one  so  qualified  are  made  the  act  of  his  master ,  until  he 
"  disavow  them ;  and  that  the  injuries  of  one  absolute 
Prince  to  another  is  factum  hostilitatis,  not  treason,  so 
much  doth  public  conveniency  prevail  against  a  particular 
"  mischief/  He  then  states  various  examples  of  ambas- 
sadors who  have  had  violence  put  upon  them  by  way  of 
-prevention,  rather  than  punishment ;  none  of  them  amounting 
even  to  a  design  to  try  them ;  and  then  recommends  that  some 
of  the  chief  secretaries  should  wait  upon  the  Ambassador  of 
Spain,  and,  by  way  of  advice,  desire  him  to  keep  his  house, 
for  fear  of  the  people ;  that  the  Prince  of  Wales  and  Duke  of 
Buckingham  should  complain  of  the  calumny  in  Parliament; 
that  both  Houses  should,  in  consequence,  wait  upon  the  am- 
bassador, to  request  to  know  the  authors  of  it,  in  order  to  try 
them  legally  in  Parliament ;  that  if  he  refused,  he  should  then 
be  confined  to  his  house,  and  a  formal  complaint  sent  against 
him  to  the  King  of  Spain,  requiring  such  justice  to  be  done 
upon  him  as  by  the  leagues  of  amity  and  the  Law  of  Nations 
is  usual.  If  the  King  refused,  it  would  then  be  "  Transactio 
Criminis  upon  himself,  and  an  absolution  of  all  amity, 
amounting  to  no  less  than  war  denounced  "  (d).     This  was 

(d)  Cotton's  lte?nams. 


ts 


ct 
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the  opinion  of  the  English  Court,  complaint  was  made  to  the 
King  of  Spain,  and  the  ambassador  allowed  to  depart,  but 
without  the  usual  presents  (*). 


Case  of  M.  de  Bass,  Minister  from  France  to  Cromwell. 

CLXIV.  In  1654,  M.  De  Bass,  Minister  from  France  to 
Cromwell,  was  accused  of  a  conspiracy  against  his  life.  The 
Council  endeavoured  to  make  him  undergo  examination,  but 
he  refused,  saying,  that  although  he  would  communicate 
with  Cromwell  personally,  and  prove  to  him  that  he  was  not 
privy  to  the  design,  yet  he  would  not  submit  to  interroga- 
tories before  a  judge ;  for,  being  a  public  minister,  he  would 
by  so  doing  offend  against  the  dignity  of  his  master,  to  whom 
alone  he  was  accountable  for  his  actions.  The  Council  con- 
tented themselves  with  ordering  him  to  depart  the  country  in 
four-and-twenty  hours  (/). 


Case  of  the  Ambassador  of  England  at  Constantinople. 

CLXV.  In  1646,  the  Ambassador  of  England  at  Con- 
stantinople was  summoned  by  the  merchants  before  the 
Divan  to  answer  some  complaints.  The  ambassador  repre- 
senting his  privilege,  the  Grand  Vizier  said,  "  he  was  aware 
that  it  was  a  thing  unheard  of  to  summon  an  ambassador 
before  the  Divan,  which  would  destroy  the  rights  of  ambas- 
"  sadors  and  the  Law  of  Nations."  It  is  true,  he  was  after- 
wards arrested  and  sent  home,  but  that  being  solely  owing 
to  the  revolution  in  England,  and  the  arrival  of  a  new 
minister,  does  not  affect  the  question  (g). 


« 

a 


(e)   Wicqttefort,  i.  393. 

(/)  Thurloe's  State  Papers,  vol.  ii.  pp.  351,  437. 

Wicqve/ort,  i.  396. 

(ff)   Wicquefort,  i.  398. 
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Case  of  Gyllenburg,  the  Swedish  Ambassador. 

CLXVI.  On  the  29th  January,  1717,  the  Government  of 
England  haying  certain  information  of  a  conspiracy  to  in- 
vade the  country  and  dethrone  the  King,  contrived  by 
Gyllenburg  (A),  the  Ambassador  of  Sweden,  at  that  time  at 
peace  with  Great  Britain,  they  ordered  the  arrest  of  that 
minister,  which  was  accordingly  effected. ,  General  Wade 
and  Colonel  Blakeney,  to  whom  the  charge  was  intrusted, 
found  him  making  up  despatches,  which  they  told  him  they 
had  orders  to  seize ;  and  they  even  insisted  upon  searching 
his  cabinet,  which,  upon  the  refusal  of  his  wife  to  deliver  the 
keys,  they  actually  broke  open.  Gyllenburg  complained  of 
these  proceedings,  as  a  direct  breach  of  the  Law  of  Nations, 
and  some  of  the  foreign  ministers  at  the  Court  of  London 
expressed  themselves  to  the  same  effect,  upon  which  the 
Secretaries  of  State,  Methuen  and  Stanhope,  wrote  circular 
letters  to  them,  to  assign  reasons  for  the  arrest,  which  satis- 
fied them  all  except  Montleone,  the  Spanish  Ambassador, 
who,  in  his  answer,  observed,  that  he  was  sorry  no  other  way 
could  be  fallen  upon  for  preserving  the  peace  of  the  king- 
dom than  that  of  the  arrest  of  a  public  minister  and  the 
seizure  of  his  papers,  which  are  the  repositories  of  his  secrets, 
two  facts  which  seemed  sensibly  to  wound  the  Law  of 
Nations  (i). 

This  proceeding  was,  however,  clearly  justifiable  as  a 
measure  of  self-defence. 


Case  of  the  Earl  of  Holdernesse. 

CLXVIL  In  1744,  the  Earl  of  Holdernesse  was  sent  from 
England  as  Ambassador  to  Venice.     Passing  through  the 

(A)  See  a  full  report  of  this  case  in  Martens,  C.  C.  i.  75,  under  the 
title,  "Arrestation  du  Baron  de  Gortz,  ministre  de  Charles  XII,  Roi 
de  Suede,  sur  la  requisition  de  TAngleterre,  en  1717." 

(t)  Tindal  (Contin.  of  Rapin),  b.  28.  The  proceedings  against  Gyllen- 
burg are  quoted  by  Bynkerehoek  to  prove  his  opinion. — De  For.  Leg,  c. 
xviii. 
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States  of  the  Emperor  of  Austria,  he  was  arrested,  with  his 
servants,  by  the  Austrian  officer  in  command,  on  the  ground 
that  England,  though  not  at  war  with  Austria,  was  an  ally  of 
her  enemies,  and  that  orders  had  been  received  to  allow  no 
Englishman  to  pass  through  that  territory.  The  Earl  at  last 
obtained  a  passport,  after  signing  an  undertaking  that  he 
would  submit  himself  to  the  Austrian  authority  if  he  should 
be  declared  a  prisoner  of  war. 

This  proceeding  was  a  flagrant  violation  of  ambassadorial 
rights,  and  was  so  considered  by  Austria,  who  compelled  the 
officer  in  command  to  offer  an  apology  in  person  to  the 
ambassador  (A). 

Case  of  M.  Van  Hoey. 

CLXVIII.  After  the  battle  of  Culloden,  in  1746,  the 
King  of  France,  fearing  that  the  Pretender  would  be  taken, 
and  treated  as  a  rebel,  persuaded  M.  Van  Hoey,  the  Dutch 
Ambassador  at  his  Court  (through  whose  agency  certain 
transactions  from  time  to  time  had  been  carried  on  between 
the  belligerent  Courts  of  London  and  Versailles),  to  write 
to  the  English  Secretary  of  State  for  Foreign  Affairs  a 
letter,  entreating  that  the  life  of  the  Pretender  might  be 
saved.  This  interference  was  greatly  resented  by  England, 
and  the  English  Ambassador  in  Holland  obtained,  in  answer 
to  his  remonstrances,  a  severe  letter  of  reproof  from  the 
Dutch  authorities  to  M.  Van  Hoey,  who  wrote  in  conse- 
quence an  apology  to  the  English  minister  (/). 


Case  of  Da  Sa. 

CLXIX.  In  1653,  Don  Pantaleon  Say  brother  to  the  Por- 
tuguese Ambassador  in  England,  quarrelled  with  an  English- 
man,  Colonel  Gerhard,  about   some   matter   in   the    New 

(k)  Be  Marten*,  C.  C.ii.  App.  479.— Le  Mercure,  Hist,  de  1744. 
(0  De  Martens,  C.  C.  i.  311. 
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Exchange ;  a  scuffle  ensued,  in  which  Gerhard  was  severely 
wounded.     The  quarrel  was  renewed  the  next  day,  at  the 
same  place  ;  hut  this  time  Sa  came  with  fifty  followers,  all 
armed  to  the  teeth,  with  the  deliberate  intention  of  destroy- 
ing his  adversary.      The  result  was,  that  many  English 
were  wounded,  and  one  person  (a  Mr.  Greenaway)  acci- 
dentally present,  killed ;  that  the  Guards  were  called  in, 
and  fired  upon  by  the  Portuguese,  several  of  whom  they 
took  to  prison ;  the  rest,  with  Sa>  took  refuge  in  the  hotel 
of   the   Portuguese    Ambassador.      The    ambassador    was 
afterwards  required  to  deliver  up  others  of  the  delinquents, 
which  he  complied  with,  and  his  brother  was  among  them. 
He  interceded  for  his  brother ;  but  Cromwell  resolved,  if  he 
could,  to  try  him  by  the  law  of  the  land.     He,  therefore, 
consulted  the  most  eminent  of  the  professors  of  the  civil  law, 
to  settle  how  such  a  barbarous  murder  might  be  punished. 
But  these  disagreeing  among  themselves,  he  left  the  decision 
of  the  affair  to  a  Court  of  Delegates,  consisting  of  the  Chief 
Justice  and  two  other  Judges,  three  Noblemen,  and  three 
Doctors  of  the  Civil  Law.     Before  these  Sa  was  examined. 
At  first  he  was  supposed  to  be  a  colleague  in  the  embassy, 
and  he  vaunted  himself  that  he  was  the  King's  Ambassador, 
"  and  subject  to  the  jurisdiction  of  no  one  else."    He  was 
made,  however,  to  produce  his  credentials,  by  which  all  that 
could  be  proved  was  that  the  King  intended  in  a  little  time 
to  recall  his   brother,   and   to  give  him  a  commission  to 
manage  his  affairs  in  England.     This  being  judged  insuf- 
ficient to  prove  him  an  ambassador,  he  was,  without  any 
further  regard  to  the  privilege  of  that  character,  ordered,  as 
well  as  all  the  rest,  to  plead  to  the  indictment.  * 

Such  is  the  accurate  statement  of  the  affair  till  it  came  to 
a  jury,  as  it  appears  from  the  account  of  Zouch,  a  civilian 
of  eminence,  and  himself  a  delegate  in  the  cause  (m). 


(m)  Vide  Zouch,  Solut.  Quadionis,  de  Leg.  deling.  Jud.  Compet.  inpraf. 
8a  was  tried  by  a  jury  under  a  Commission  of  Oyer  and  Terminer. — 
Hale,  Pleas  of  the  Crown,  i.  99. 
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It  is  evident,  from  this  account  of  the  matter,  and  one  of 
more  authority  can  hardly  be  met  with,  that  had  Sa  been 
actually  ambassador,  instead  of  forming  part  of  the  suite ,  the 
proceedings  against  him  would  have  been  the  same  with 
those  in  the  cases  cited  above.  All,  therefore,  that  Can 
fairly  be  drawn  from  this  precedent,  as  to  the  decision  of  the 
then  existing  law  of  England,  is  that  the  suite  of  an  am- 
bassador, if  they  committed  murder,  were  liable  to  be  tried 
for  it  by  the  Courts  of  the  country.  Zouch  asserts  ex- 
pressly, that  his  own  opinion  upon  the  main  question  agreed 
with  that  of  Grotius  and  the  best  authors,  as  to  the  exemp- 
tion of  ambassadors  themselves  ;  and  it  should  appear,  from 
his  Solutio  Quastionis,  that  if  Sa  could  have  proved  that  he 
was  an  actual  ambassador,  his  plea  before  the  delegates 
would  have  been  allowed  (n). 


Conspiracy  of  Cellamare. 

CLXX.  The  cases  which  have  been  hitherto  cited  have 
been  those  in  which  the  representative  of  England  has  been 
a  party.  They  happen  to  be  also  among  the  most  impor- 
tant cases  on  this  subject  of  which  there  is  any  record. 

There  are,  however,  others  in  which  England  was  not 
concerned,  and  which  are  of  importance  for  the  principle 
involved  in  them.  Such  was  the  celebrated  case  of  the 
Conspiracy  of  the  Prince  of  Cellamare,  at  the  Court  of 
France,  in  1718. 

The  Prince  was  an  ambassador  sent  to  the  Court  of 
France  from  the  Court  of  Spain,  by  the  Cardinal  Alberoni, 

(»)  Ward's  Law  of  Nations,  vol.  ii.  p.  537,  who  takes  his  account 
from  Lord  Somers'  Tracts,  10,  65.  et  inf. 

Mr.  Ward  remarks  that  Zouch,  in  the  course  of  his  work,  also  examines 
the  Bishop  of  Ross*  case,  and  the  opinions  of  the  English  civilians  upon 
it,  so  often  cited,  and  blames  those  opinions  in  the  most  unequivocal 
terms.  It  is  true,  it  ought  to  be  observed,  that  he  differs  from  Qrotius 
in  his  opinion  on  the  immunity  of  the  suite. 

See  also,  De  Rial,  Science  du  Gouv.,  i.  t.  v.,  and  De  Martens,  C.  C.  ii. 
490. 
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at  that  time  Prime  Minister  of  the  latter  country.  The 
Prince,  under  the  direction  of  Alberoni,  organised  a  con- 
spiracy against  the  existing  Government  of  France;  and 
the  fact  having  been  ascertained  by  that  Government,  they 
gave  orders  for  searching  the  papers  of  the  ambassador  in 
his  presence  and  at  his  hotel.  Certain  of  these  papers  they 
placed  under  the  joint  seal  of  the  King  of  France  and  of  the 
ambassador.  They  afterwards  selected  those  which  related 
to  the  conspiracy,  some  of  which  they  published  in  justifi- 
cation of  their  conduct.  None  of  the  ambassadors  from  the 
other  Courts,  then  resident  at  Paris,  complained  of  this  act 
as  an  infringement  of  the  privileges  of  their  order,  though  a 
protest  from  this  body  has  always  been  usual  when  any 
injury  has  been  done  to  any  member  of  it  resident  at  the 
same  Court. 

The  Prince  was  placed  under  custody  until  intelligence 
was  received  of  the  safe  arrival  of  the  French  Ambassador 
from  Madrid,  whom  Alberoni  had  intended  to  detain. 
When  this  intelligence  arrived,  the  Prince  was  conducted, 
under  military  escort,  to  the  frontier. 

The  next  year  war  was  declared  between  the  two  coun- 
tries (o). 

CLXXI.  It  has  been  held  by  high  judicial  authority, 
that  if  a  foreign  minister  commit  an  assault,  he  is  so  far 
deprived  of  his  privilege  that  battery  committed  on  him  by 
way  of  self-defence  is  legal,  though  even  such  conduct  on 
the  part  of  a  foreign  minister  will  not  justify  an  arrest  on 
process  (p). 

It  is  clear  that  courts  of  justice  cannot  enquire  whether 
a  person  recognised  by  the  Government  as  a  foreign 
minister  was  duly  appointed  as  such  or  not.  The  recog- 
nition of  the  Government  is  conclusive  upon  the  judicial 
tribunal  (y). 

(o)  Be  Martens,  C.  C.  i.  139. 

(p)  United  States  v.  Little,  2  Washington  (American)  C.  C.  206.  United 
States  v.  Ortega,  4  ib.  631.  United  States  v.  Benner,  1  Baldwin's  Rep, 
(Amer.)  240. 

(q)  United  States  v.  Ortega,  4  Washington  (Amer.)  C.  C.  631.  Tor- 
lade  v.  Barrozo,  1  Miles  (Amer.)  306. 


208  INTERNATIONAL   LAW. 

Courts  of  law  have  considered  that  the  reasons  which 
necessitate  the  inviolability  of  the  person  of  the  foreign 
minister  apply  to  those  of  his  train  or  suite,  and  therefore, 
that  an  assault  upon,  and  that  threats  used  towards,  a  Secre- 
tary of  Legation  are  punishable  as  a  criminal  violation  of 
International  Law  (r). 


CLXXIT.  Hitherto  the  Rights  of  Inviolability  accru- 
ing to  the  ambassador  in  the  State  to  which  he  is  accredited 
have  been  considered,  but  it  must  frequently  happen  that 
on  his  way  to  this  State  he  is  obliged  to  pass  through  the 
territory  of  a  third  State;  and  the  question  arises  as  to 
whether  he  is  equally  protected  and  inviolable  in  this 
territory  (s). 

It  is  clear  that  the  third  State  may  refuse  to  allow  an 
ambassador  a  passage  through  her  territory  for  the  same 
reasons  that  a  State  may  refuse  to  receive  him. 

During  the  Middle  Ages  no  doubt  seems  to  have- been 
entertained  as  to  the  strict  legality  of  seizing  the  Sovereign 
or  his  representative,  passing  without  safe  conduct,  pre- 
viously granted,  through  such  dominions.  In  all  the  com- 
plaints made  during  the  cruel  captivity  of  Richard  I.  in 
Austria,  by  that  monarch  himself,  by  the  Pope,  and  by 
other  mediators,  it  does  not  appear  that  it  was  ever  urged 
that  the  Duke  of  Austria  had  violated  the  jus  gentium, 
which,  so  far  as  embassies  were  concerned,  was  certainly  well 
understood  by  the  Canon  Law,  and  must  have  been  familiar 
to  the  Pope. 

As  late  as  the  year  1464,  Louis  XI.  justified  the  arrest, 
in  France,  of  the  Ambassador  from  the  Court  of  Brittany, 
as  he  was  travelling  to  the  Court  of  England,  to  which  he 
was  accredited,  though  at  the  time  there  was  peace  between 
Brittany  and  France. 

Later  still,  during  the  Thirty  Years'  War,  Richelieu  ar- 

(r)  Respublica  v.    De  Longcliampx,  1  Da/2.   (Atner.)    117.     Exparte 
Cabrera,  1  Washington  (Atner.)  C.  C.  232. 
(s)  Vide  ante,  p.  20-3,  case  of  the  Earl  of  Holdernesse. 
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rested,  in  France,  the  Elector  Palatine,  and  subjected  him 
to  a  very  close  imprisonment,  assigning  as  a  reason  "  the 
"  right  which  all  nations  had  to  arrest  strangers  who  come 
"  into  the  country  without  a  safe-conduct "  (t). 

The  ambassadors  (u)  of  Francis  L,  passing  through  Milan 
on  their  way  to  Venice  and  Constantinople,  to  which  they 
were  accredited,  were  seized  and  executed  by  the  Governor 
of  Milan,  the  officer  of  Charles  V.  They  had,  of  course,  no 
passport  or  safe-conduct ;  but  there  was  a  truce  subsisting 
between  France  and  Spain. 

Vattel  condemns  this  atrocity,  not  merely  as  a  wicked 
murder,  which  it  unquestionably  was,  but  as  a  scandalous 
breach  of  the  International  Law  {contre  la  fox  et  le  droit  des 
gens)  (x),  and  one  which  therefore  called  for  the  interference 
of  all  other  States. 

CLXXIII.  It  may  be  doubted  whether  these  murders 
were  a  violation  of  the  jus  legationis,  though — regard  being 
had  to  the  fact  that  these  ambassadors  were  travelling  through 
a  country  with  which  their  master  had  a  truce  (y\  which  is, 
while  it  lasts,  a  peace — the  doubt  is  not  very  reasonable;  but 
there  can  be  no  doubt  that  it  was  a  shameful  infringement  of 
general  International  Law,  the  utmost  rigour  of  which  would 
only  have  authorised  temporary  incarceration  upon  strong 
suspicion. 

We  pass  by  the  horrible  affair  of  Patkul,  to  be  shunned  as 
a  crime,  and  not  cited  as  an  example  (2). 

(t)  In  reality  to  prevent  his  treating  with  the  army  of  the  deceased 
Duke  of  Saxe- Weimar  (the  leader  of  a  sort  of  army  of  freebooters)  for  the 
possession  of  Alsatia. 

Ward,  i.  276,  n.  2,  2,  312,  citing  Bougeant,  Hist,  de  la  P.  de  Westp.  1. 
5,  3,  00. 

(u)  Wicquefort,  1.  ] ,  s.  19,  p.  433. 

Vattel,  1.  xiv.  c.  vii.  b.  84. 

(x)  The  distinction  which  Wicquefort  would  establish  between  the  two 
is  wholly  inadmissible.  What  he  should  have  said  was,  that  the  offence 
was  not,  under  the  circumstances,  "  contra  jtt*  legations ."  This  point  is 
well  put  in  the  Traiti  complet  de  la  Dipl.  s.  213. 

(y)  It  is  strange  that  Vattd  omits  this  circumstance. 

(2)  De  Martens,  Causes  ctlebres,  t.  ii.  App.  467. 

VOL.  II.  P 
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In  1756,  the  English  seized,  in  the  Hanoverian  territory, 
upon  the  French  Ambassador  accredited  to  Prussia,  and  con- 
veyed him  to  England. 

In  1793,  the  Austrians  seized,  on  the  Lake  of  Chiavenna, 
the  French  Plenipotentiaries  accredited  to  Switzerland  and 
Naples. 

CLXXIV.  It  has  been  deemed  right  to  mention  these 
instances  of  the  practice  of  nations,  but  the  sound  rules  which 
ought  to  govern  this  question  appear  to  be : — 

1.  That,  in  time  of  peace,  the  ambassador  is  of  right  invio- 
lable in  his  transit  through  a  third  country,  but  cannot  claim 
the  privileges  of  exterritoriality  as  a  matter  of  tacit  compact, 
though  they  would  probably  be  accorded  to  him  by  the  courts 
of  all  nations — and  to  ambassadors  to  a  Congress  they  are 
accorded.  The  diplomatic  agents  of  foreign  powers  at  Frank- 
fort-on-the-Maine  were  allowed  the  same  privileges,  on  their 
transit,  as  the  members  of  the  German  Confederation  («). 

2.  That,  in  time  of  war,  he  cannot  be  secure  from  imprison- 
ment without  a  previously  obtained  permission  to  pass  through 
the  territory  ;  but  that  his  life  can  in  no  case  be  taken,  un- 
less, indeed,  he  actually  exercises  hostilities  in  the  country 
through  which  he  passes. 

(a)  Grotitts  says,  1.  ii.  c.  xviii.  5,  1 :  "  Non  pertinet  ergo  haec  lex  ad  eo* 
per  quorum  lines,  non  accepta  Tenia,  trauseunt  legati,  nam  siquidem  ad 
hostes  eorum  eunt,  aut  ab  hostibus  veniunt,  autalioqui  hostilia  moliuntur, 
interfici  etiam  poterunt  .  .  .  multoque  magis  n'nriVt."  It  is,  however, 
impossible  to  defend  the  former  proposition,  and  it  is  certainly  not  a  prin- 
ciple of  the  existing  International  Law. 

Vattel,  1.  iv.  c.  vii.  s.  84 :  "  Les  autres,  eur  les  terres  de  qui  il  passe,  ne 
peuvent  lui  refuser  les  Igards  que  m£rite  le  ministre  d'un  souverain,  et  que 
les  nations  se  doivent  r6ciproquement ;  ils  lui  doivent  surtout  une  entiere 
surety." 

Merlin,  ib.  s.  iv.  s.  v.  art.  12. 

Wheaton,  i.  269  :  "  He  is  entitled  to  respect  and  protection,  though  not 
invested  with  all  the  privileges  and  immunities  which  he  enjoys  within 
the  dominions  of  the  sovereign  to  whom  he  is  sent/' 

M  truss,  e.  366. 

liynkershoek,  De  F.  L.  c.  ix. 

K'uber,  s.  176 :  "  Person  lithe  Si'cherJieit  ist  das  mindeete  worauf  alsdann 
der  Gesandte  Anspruch  zu  machen  hat." 
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CLXXV.  It  is  a  melancholy  reflection,  that  the  opinion 
of  Cicero  should  be  in  advance  of  modern  and  Christian  civi- 
lisation on  this  point :  "  Legatorum  jus  divino  humanoque 
vallatum  prsesidio,  cujus  tarn  sanctum  et  venerabile  nomen 
esse  debet,  ut  non  solum  inter  sociorum  jura,  sed  etiam  et 
"  hostium  tela,  incolume  versatur  "  (b). 

The  true  International  rule  would  be,  that  the  ambassador 
should  tye  allowed,  in  all  cases,  the  jus  transitus  innoxii.  This, 
though  Bynkershoek  (c)  endeavours  to  misunderstand  it,  was 
clearly  the  law  of  Holland  at  the  beginning  of  the  eighteenth 
century.  The  Mexicans  are  said  to  haveadopted  a  similarprin- 
ciple  of  law;  their  practice  was  to  mark  out  a  certain  route,  out 
of  which  it  was  not  lawful  for  the  hostile  ambassador  todeviate. 

It  is  well  remarked  by  Zouch,  that  both  the  State  which 
sends  the  ambassador,  and  that  to  which  he  is  sent,  are  injured 
by  harm  or  insult  inflicted  upon  him  by  a  third  country  (rf). 


(6)  In  Verrem,  iii. 

(c)  De  F.  L.     Cf.  Merlin,  Ministre  puW.c,  s.  v.  art.  12. 
2fyn&*r«Aoe&,  indeed,  admits  it  at  first :  "  Benigna  ordinum  erga  legates 

voluntas;  vulgo  alioquin  dici  solet,  jus  legationis  non  valere  nisi  inter 
utrumque  principem,  qui  mittit  legates  et  ad  quern  missi  sunt,  cretero 
privates  e?se." — C.  ix. 

(d)  De  Judicio  inter  Gente*,  p.  2,  s.  4,  8.  18. 

Fce&r,  Droit  int.   priv.  p.  279,  contains  the  onRctments  in  various 
municipal  codes  respecting  the  treatment  and  protection  of  ambassadors. 
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CHAPTER  VIII. 

EMBASSY — EXTERRITORIALITY — CIVIL  JURISDICTION. 

CLXX  VI.  We  have  now  to  consider  the  exemption  of  the 
ambassador  from  the  jurisdiction  of  the  civil  tribunals  of  the 
country  to  which  he  is  accredited.  With  respect  to  this  sub- 
ject, the  privileges  of  Exterritoriality  have  been  established 
by  the  universal  consent  and  custom  of  all  civilised  nations, 
in  order  to  secure  the  sanctity  of  the  ambassador :  they  have 
been  thrown  up,  from  time  to  time,  as  outworks  to  the  citadel. 

The  presumption  of  law,  both  from  the  length  of  the  usage 
and  the  reason  of  the  thing  (testata  et  prmumpta  mens  gentium), 
is  so  strong  that,  unless  due  notification  of  the  intention  to 
depart  from  the  established  custom  had  been  given,  the  am- 
bassador would  unquestionably  be  entitled  to  demand  the 
enjoyment  of  the  exterritorial  privileges  ordinarily  incident 
to  his  station. 

If,  in  an  evil  hour,  for  its  own  welfare,  such  due  notification 
had  been  given  by  any  State,  and  nevertheless  an  ambassador, 
which  is  a  most  improbable  hypothesis,  had  been  accredited 
to  it,  he  would  not  be  entitled  to  claim,  as  matters  strictijuris, 
those  privileges  the  denial  of  which  had  formed  the  subject  of 
the  notification. 

CLXXVIL  This  proposition,  however,  must  be  qualified 
by  two  important  reservations  :— 

1.  It  is  not  competent  to  a  State,  by  any  notification,  under 
the  pretext  of  curtailing  exterritorial  privileges,  to  deprive  an 
ambassador  of  those  privileges  which  are  essential  to  secure 
performance  of  his  functions,  such,  for  instance,  as  appertains 
to  the  inviolability  of  his  person. 

2.  A  State  so  narrow-minded  and  ill-advised  as  to  refuse 
the  customary  exterritorial  privileges  to  the  representative  of 
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another  State,  must  take  care  to  act  in  this  matter  im- 
partially towards  all  nations.  The  nation  unfavourably  dis- 
tinguished from  others  by  conduct  involving  a  departure 
from  long  usage  of  the  civilised  world,  would  be  entitled 
to  consider  such  unfavourable  distinction  as  a  just  cause  of 
war. 

It  is,  indeed,  not  to  be  imagined  for  an  instant  that  any 
other  nation  would  accept  this  invidious  distinction.  She 
would  know  that,  however  nominally  in  her  favour,  it  was 
really  to  her  detriment,  as  a  member  of  that  community,  a 
part  of  which  cannot  be  injured  without  endangering  the 
welfare  of  the  whole. 

CLXX  VIIL  Nevertheless,  the  exemption  of  the  ambas- 
sador, his  family,  and  his  suite  from  the  jurisdiction  of  the 
civil  as  well  as  the  criminal  tribunals  of  the  country  in  which 
he  was  resident,  is  not  absolutely  necessary  for  the  preserva- 
tion of  the  inviolability  of  the  ambassador.  "Persona," 
Bynkershoek  truly  remarks  (a),"quantum  vis  sane  ta,  sola  in  jus 
"  vocatione  non  violator."  The  Roman  Law  rightly  defined 
violence,  when  it  said,  "vis  est  et  tunc,  quotiens  quis,  id, 
"  quod  deberi  sibi  putat,  non  per  judicem  reposcit"*(&).  The 
Priests,  the  Vestal  Virgins,  the  Tribunes  of  the  People,  were 
sacred  and  inviolable ;  but  they  were  amenable  to  the  civil 
courts  of  law.  The  Pontifex  was  exempt,  but  only  while  he 
was  employed  in  the  performance  of  his  holy  functions.  The 
ambassador  was  not,  by  the  reason  of  the  thing  (c),  therefore 
exempt  from  the  jurisdiction  of  the  civil  courts,  which  might 
be  so  exercised  as  not  to  infringe  on  his  inviolability. 

CLXXIX.  When  it  had  become  a  custom  of  universal  ob- 
servance among  nations  (placuisse gentibus  ut  communis  mos) 
(d)  that  the  ambassadorial  representative  should  be  considered, 


(a)  Bynk,  De  F.  L.  c  v. 

(6)  Dig.  L  iv.  t  2,  8. 12 :  "  Cesar  dixit :  tu  Tim  putas  esse  solum  si 
homines  vulnerentur  P  vis  eat,"  &c* 
(e)  Bynk.  De  F.  L.  c.  Tii,  c  viii. 
(d)  GroiiuSj  iv.  5. 
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"  Jictione  quadam?  in  the  presence  itself  of  the  august  Prin- 
cipal, the  advance  was  not  difficult  to  another  usage,  which, 
"Jictione  simili"  considered  the  representative  as  being 
"  quasi  extra  territorium" 

He  was  a  foreigner,  and  therefore,  according  to  Bynkers- 
hoek  (e)  and  other  eminent  civilians,  not  amenable  to  the  civil 
tribunal,  except  by  arrest ;  and,  as  an  ambassador,  he  was 
exempt  from  arrest.  He  therefore  remained  the  subject  of 
the  power  which  commissioned  him;  his  domicil  was  un- 
changed. 

CLXXX.  It  was  a  further  extension  of  the  fiction  of 
Exterritoriality  to  render  the  ambassador's  personal  property 
exempt  from  arrest ;  this  was  little  more  than  an  application 
to  ambassadors  of  the  rule  generally  adopted  by  nations  with 
respect  to  private  foreigners,  that  their  personal  effects  were 
considered,  as  much  as  their  persons,  to  belong  to  their 
domicil. 

It  has  not  yet  been,  and  probably  never  will  be,  extended 
to  real  property,  if  an  ambassador  should  happen  to  possess 
any  in  the  country  of  his  mission.  The  territorial  possession 
is  in  no  way  attached  to  the  character  of  the  ambassador. 
The  fiction  of  Exterritoriality  cannot  be  applied  to  immoveable 
possessions,  and  there  is  no  doubt  that  they,  with  their  inci- 
dents, remain  subject  to  the  jurisdiction  (Jorum  reale)  of  the 
country  in  which  they  are  situate  (/)•     The  only  question,  in 


(e)  De  F.L.  c.  v.  c.  viii. 

(/)   Vattcl,  1.  iv.  c.  viii.  ss.114,  115. 

Minus,  s.  843. 

Bynk.  Be  F.  L,  c.  xvi. :  "In  rem  actions  legatos  conveniri  posse,  ubi 
degunt,  ubique  receptum  esse,  et  neminem,  qui  vel  prolixe  legatos  defendit, 
contradicere  .  .  .  idque  ideo,  quia  res  ipsa  convenitur,  neque  aliterlega- 
tus  quam  possessor  rei,  cujus  possessio  cum  probanda  sit  (1.  9,  ff.  de  Rei 
vindic.)  vix  alitor  probari  poterit,  quam  ubi  res  est.  Et  hoc  quidem  in 
fitndoy  qui  vindicator,  dubium  non  est,  contra  quam  in  re,  legationis  causa 
hue  transducta,  vel  empta,  equo  forte,"  &c. 

"  Si  cet  envoye*  possede  des  biens  fonds  dans  ce  pays,  il  y  est  justi- 
ciable des  tribunaux  pour  toutes  les  affaires  qui  concernent  ses  propri^tes, 
suivant  la  competence  qu'titablit  le  droit  civil/' — De  Garden,  TraiU  com- 
plrt,  L  iL  144. 
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such  a  case,  would  be  the  proper  way  of  serving  the  ambassador 
with  notice  of  such  an  action.  It  has  been  said  that,  techni- 
cally speaking*  notice  ought  to  be  served  upon  his  domicil,  i.e., 
his  residence  in  his  own  country ;  but  Bynkershoek  (g)  justly 
observes  that  a  letter  is  at  once  the  most  courteous  and 
most  effectual  way  of  apprising  him  of  his  interest  in  the  legal 
proceedings. 

From  this  rule  with  regard  to  real  property  is  to  be  ex- 
empted the  actual  dwelling-house  of  the  ambassador(A),  which 
is  intimately  connected  with  his  personal  inviolability. 

CLXXXI.  There  are  some  exceptions,  moreover,  to  the 
privilege  respecting  personal  property,  viz : — 

1.  When  the  ambassador  becomes  a  trader  or  a  merchant 
in  the  country  to  which  he  is  sent,  the  property  embarked  by 
him,  or  accruing  to  him,  in  this  capacity,  is  liable  to  seizure 
and  condemnation,  at  the  instance  of  creditors,  in  the  same 
manner  as  the  property  of  any  other  trader  or  merchant  (t). 

It  has  been  ruled  in  England  that  a  public  minister  of  a 
foreign  State  accredited  to  and  received  by  the  Sovereign 
of  this  country,  having  no  real  property  in  England,  and 
having  done  nothing  to  disentitle  him  to  the  general  privi- 
leges of  such  public  minister,  cannot,  while  he  remains  such 
public  minister,  be  sued  against  his  will,  in  this  country,  in 

(g)  De  F,  L.  c  xvi. :  "Igitur  demus  hoc  legato,  ut  ejus  honori,  quam 
fieri  potest  maxime,  consulatur,  ut  et  hunc  recta  in  jus  vocemus  per  epis- 
tolam,  non  per  ambages,  mittendam  ad  locum  pristiu®  habitation^,  sed 
ubi  nunc  est,"  &c. 

(h)   Vattel,  1.  iv.  c.  viii.  s.  115. 

Wheaton,  i.  p.  279. 

Bynk,  De  F.  L.  c.  xiv.  De  Legato  Mercatore. 

lb,  c.  xvi. :  "  Quibus  ex  causis  legatua  poasit  conveniri  in  loco,  ubi  lega- 
tione  fungitur,  et  quemadmodum  tunc  facienda  sit  judicii  denunciation' 

Vattel,  L  iv.  c.  viii.s.  114. 

Merlin,  ib,  s.  v.,  art  vi,  vii.  ♦ 

Martens,  s.  217. 

WheaUm,  i.  p.  279. 

Kliiber,  s.  210. 

(0  Vide  post.     Taylor  v.  Best  mul  another,  1854, 23  Law  Journal,  N.  S. 

a  p.  89. 
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an  action ;  although  such  action  may  arise  out  of  commercial 
transactions  by  him  here,  and  although  neither  his  person 
nor  his  goods  are  touched  by  the  suit  (A). 

Although  the  courts  in  this  country  cannot  make  an 
order  against  an  ambassador  who  does  not  submit  himself 
to  the  jurisdiction,  yet  the  Court  of  Chancery  will  restrain 
a  third  party  from  handing  over  to  him  a  fund  the  right  to 
which  is  in  dispute,  notwithstanding  his  title  to  the  fund 
may  be  absolute  at  law  (/). 

There  may  sometimes  be  difficulty  in  deciding  whether  the 
property  belong  to  him  in  the  capacity  of  ambassador  or 
merchant,  and  in  all  cases  of  reasonable  doubt  the  am- 
bassador should  be  allowed  the  benefit  of  it.  The  law  was 
correctly  laid  down  on  this  subject  of  the  merchant-am- 
bassador by  the  Dutch  Tribunal,  in  1720-1,  when  the 
Envoy  Extraordinary  of  the  Duke  of  Holstein  was  sued  by 
his  creditors  for  mercantile  debts  contracted  by  him ;  and  the 
Courts  at  the  Hague  granted  a  decree  of  arrest  and  citation 
against  him.  The  arrest  was  to  operate  on  all  goods,  money, 
and  effects  within  the  jurisdiction  of  the  tribunal,  with  the 
exception  of  the  moveables,  equipages,  and  other  things 
belonging  to  him  in  his  character  of  ambassador. 

By  "  money  "  (Penningen — denier s — pecunia  numerata), 
Bynkershoek  says  the  Court  clearly  intended  to  include  only 
money  embarked  in  the  particular  mercantile  .speculations; 
and  he  adds,  that  as  it  must  be  always  difficult  to  distinguish 
this  money  from  that  which  belongs  to  the  ambassador  for 
other  purposes,  it  would  be  wiser  and  fairer  to  omit  money, 
and  include  it  among  the  things  necessarily  appertaining  to 
the  office  of  legation  (m). 

(k)  Magdalena  Steam  Navigation  Co,  v.  MaHin,  2  EL  &  EL  94.  (a.d. 
1859,) 

(/)  Gladstone  v.  Mwmrus  Bey}  9J\tr.  N.  S.  71  (a.d.  1863). 

(m)  Ibid.  c.  xvi. :  "  Fortasse  aequius  melius  erit,  quia  in  causa  dubia, 
ut  hiBC  est,  pro  legato  solemus  respondere,  omnem  pecuniam  arresto 
eximere,  et  hanc  referre  Liter  res  ad  obeundam  legationem  cum  maxime 
lKscetfgarias." 

Ibid.  c.  xiv.:  "Et  mihi  hujus  libelli  scribendi  occasionem  prtebuit." 


AMBASSADORS— MERCHANT-AMfcASSADORS.  217 

This  instance  is  memorable,  not  merely  on  account  of  the 
correct  enunciation  of  the  law  to  which  it  gave  rise,  but  also 
because  it  furnished  Bynkershoek  with  the  occasion  of  writing 
his  excellent  treatise  "  De  Foro  Legatorum." 

CLXXXIL  In  truth,  every  State  ought,  by  expressly  for- 
bidding their  ambassadors  to  combine  engagements  in  private 
trade  or  commerce  with  the  sacred  duty  of  representation,  to 
prevent  any  question  of  the  kind  from  ever  arising.  The 
Roman  law  on  this  point  deserves  to  be  imitated :  "  Enim  qui 

legation e  fungitur,  neque  alienis  neque  propriis  negotiis  se 

interponere  debeat "  (n). 

It  would,  however,  be  perhaps  difficult  and  harsh  to  pre- 
vent the  ambassador  from  acting  in  the  fiduciary  character  of 
trustee  or  testamentary  executor ;  any  property  accruing  to 
him  in  these  capacities  is  not  within  the  shelter  of  exterritorial 
privilege. 

CLXXXIII.  2.  Another  exception  is  furnished  by  the 
case  of  the  ambassador  who  becomes  voluntarily  a  plaintiff 
in  a  cause,  which  act  implies  the  consent  of  his  master.  The 
plaintiff-ambassador  makes  himself  liable  to  the  counter- 
demands  (reconventiones),  which  are  a  mode  of  defence,  and 
to  condemnation  in  costs,  if  the  suit  fail  (0). 

The  Soman  law  says  justly,  "  Qui  non  cogitur  in  aliquo 

loco  judicium  paid,  si  ipse  ibi  agit,  cogitur  excipere  actiones 

et  ad  eundem  judicem  mitti"  (p). 


(n)  Big.  De  Legationibus,  1.  60.  t  vii.  8. 

(o)  Bynk,  ib.  xvi. 

MerKn>  ib.  v.  artx. 

(p)  Dig.  L  t.  t  i.  22:  "  De  judiciis  et  ubi  quisque  agere  vel  conveniri 
debeat" 

Bynk.  ib.  xvL :  u  Alia  etiam  sunt,  etiamsi  legatosnon  subditos  dicamus, 
in  quibus  forum  nostrum  non  recte  subterfugerint,  quin  et  in  quibua 
potestas  qusedam  in  eos  exerceri  potent,  sed  ejusmodi  potestaa,  qua) 
nostros  cives  magis  defendat,  quam  legatos  cogat  Multis  aucti  sunt 
privilegiis,  ut  ipsa  commodius  degant,  nee  quicquam  turbentur  in  obeunda 
legatione,  non  ut,  vi  illata,  alios  turbent,  et  res  eorum  auferant.  Quod  si 
fiat,  fortasse  recte  utemur  iis  actionibus,  quae  interdictionum  naturam 
magis  sapiunt;  quam  juseionum,"  &c. 
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On  the  other  hand,  if  the  suit  succeed,  and  the  defendant 
prosecute  an  appeal,  which  is  also  a  mode  of  defence,  the 
plaintiff-ambassador  cannot  decline  the  jurisdiction  of  the 
Superior  Court. 

CLXXXI V.  3.  There  is  also  a  kind  of  defensive  jurisdic- 
tion, so  to  speak,  which  may  be  exercised  over  ambassadors 
as  over  other  foreigners — a  jurisdiction  which  has  for  its 
object  to  prevent  the  ambassador  from  doing  some  civil  injury ; 
namely,  the  jurisdiction  of  interdict,  according  to  the  Roman, 
and  of  injunction  according  to  the  English  Law.  Such  (een 
Mandament  van  Complainte  an  een  Mandament  van  Sauve- 
garde)  appears  to  have  been  exercised  by  the  Dutch  tri- 
bunal, in  1644,  against  the  Swedish  Ambassador. 

CLXXXV.  So  Albericus  Gentilis  and  Bynkershoek  (y) 
are  both  of  opinion,  that  the  ambassador  might,  on  account 
of  the  dangerous  condition  of  his  house,  or  for  other  causes 
threatening  his  neighbour  with  injury,  be  subject  to  that  class 
of  actions  (r)  familiar  to  the  Roman  Law,  through  which  the 
Praetor  administered  an  immediate  temporary  remedy  against 
an  impending  wrong.  It  is  clear  that  the  Provincial  Legates 
of  Rome  were  not  exempt  from  this  kind  of  jurisdiction  (s) ; 
and  both  the  authorities  above  mentioned  conceive  that  the 
reason  of  the  thing  renders  the  principle  of  that  law  ap- 
plicable in  this  particular  to  modern  ambassadors  (t). 

CLXXXVL  With  these  exceptions,  all  civilised  nations 
unanimously  accord  to  ambassadors  complete  exemption  from 
the  civil  jurisdiction  of  the  country  in  which  they  reside. 

These  exterritorial  privileges  are  also  extended,  by  positive 
International  Law,  as  much  as  the  rights  of  inviolability,  to 


(q)  Bynk.  ib.  xvi. 

(r)  Dig.  L  30, 1. 1 :  "  De  operis  novi  nunciatione.,, 

Ib.  1  !i :  "  De  damno  infecto  et  de  suggrundiis  et  protectionibus." 

76.  t  3 :  "  De  aqua  et  aquie  pluviee  arcendie." 

(*)  Dig.  1.  v.  1 1, 28  :  "  ^Edium  nomine  legatuB  danini  infecti  promittere 
debet  aut  vicinuni  adtnittere  in  possessionem." 

(t)  u  Exploratu  ratio  facit  jus  istud  ab  mqjoribus  legatib  commune." — 
Alb.  Gent.  c.  xvi.     De  uontraclibu*  legatorum. 
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the  family,  and  especially  to  the  wife,  of  the  ambassador. 
She  is  entitled  to  ceremonial  honours,  according  to  the  usage 
of  courts,  and  any  affront  offered  to  her  is  a  special  indignity 
to  the  ambassador :  the  same  remark  applies  to  his  family  (a). 
It  is  not  competent  to  any  member  of  the  family  to  waive 
this  privilege  (or).  His  suite  or  train  (comites)  are  also 
entitled  to  these  privileges,  a  violation  of  which  in  their 
persons  affects  the  honour,  though  in  a  less  degree,  of  their 
chief.  In  this  suite,  couriers  employed  in  carrying  despatches 
are  of  course  included. 

CLXXXVII.  As  the  privilege  is  accorded  to  the  suite 
on  account  of  the  ambassador,  and  not  on  account  of  his 
Sovereign,  it  may  be  waived  by  the  former;  and  it  was 
waived  by  the  ambassadors  at  the  Congresses  of  Minister 
and  Nimeguen  (y).  But  it  cannot  be  waived  in  the  case  of 
any  subordinate  officer  of  his  household  appointed  by  the 
Sovereign  himself. 


(u)  Vattely  1.  iv.  c  ix.  121 :  "  L'e^ousedel'ambassadeur  lui  estintime- 
nient  unie,  et  lui  appartient  plus  particulierement  que  toute  autre  personne 
de  sa  maison.  Aussi  participe-t-elle  a  son  independence  eta  son  inviola- 
bility. On  lui  rend  meme  des  honneurs  distingues,  et  qui  ne  pourraient 
lui  6tre  refuses,  a  un  certain  point,  sans  faire  affront  a  l'amba&Badeur." 

The  children  of  an  ambassador  are  holden  to  be  subjects  of  the  Prince 
whom  he  represents,  although  born  under  the  protection  of,  and  in 
the  dominions  of,  a  foreign  State  (Inglis  v.  Trustees  of  the  Sailors'  Snug 
Harbour,  8  Peters  (Amer.)  Rep.  155. 

(r)  Gazette  des  Trib.  No.  4082,  21  aout,  1841.  Case  of  La  Baronne 
de  Pappenheim. 

Grotius,  ib.  iv.  s.  3. 

Wicquefort,  i.  s.  28. 

Bynk.  ib.  c.  xv.  De  comitibus  legatorum.  "  Ex  consuetudine,  qua) 
nunc  vicit  inter  gen  tea,  veri  legati  (non  provinciales  et  municipales  quales 
fere  Romae)  domum  revocant,  tarn  in  contractibus  quam  delictis.  Igitur 
in  utrisque  etiam  domum  revocabunt  comites,  sive  majores,  sive  minores, 
nam  et  lix»,  scoparii,  stabularii  sequuntur  forum  legati,  ut  quicunque 
famulus  sequitur  forum  heri  sui."  According  to  the  Roman  Law,  tlie 
domestics  of  the  legatus  were  justiciable  at  Rome,  as  he  was. 

VaUel9  L  iv.  c  ix.  s.  120. 

Wheaton,  i.  p.  277. 

(y)   Wicquefort,  I  a.  28,  pp.  423,  424. 
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CEXXXVIIL  The  Secretary  of  Legation  being  so  ap- 
pointed, is  especially,  and  of  his  own  right,  entitled  to  these 
privileges  (z)y  and  to  a  certain  right,  his  appointment  being 
notified  to  the  Minister  of  Foreign  Affairs.  The  Secretary 
to  the  Embassy,  though  unfavourably  distinguished  from  the 
other  in  these  particulars,  has  been  usually  considered  as  an 
official  person  distinct  from  the  general  suite  (a).  Difficulties 
have  arisen  from  persons,  perhaps  not  subjects  of  the  State 
from  which  the  embassy  is  sent,  claiming,  without  sufficient 
warranty,  to  belong  to  it.  It  has  therefore  been  enacted 
by  the  municipal  laws  of  some  countries,  and  it  ought  to  be 
the  usage  of  all,  to  require  a  list  of  the  persons  composing, 
the  suite  to  be  delivered  to  the  Minister  for  Foreign  Affairs, 
or  other  proper  officer  (A). 

CLXXXIX.  In  England  especial  provision  has  been 
made  concerning  the  arrest  of  foreign  ambassadors,  or  other 
foreign  public  ministers,  and  their  domestics,  or  domestic 
servants,  by  the  Statute  7th  Anne,  c.  12,  which  makes  any 
process  against  them,  or  their  goods  and  chattels,  altogether 
void ;  and  provides,  that  the  persons  prosecuting,  soliciting, 
or  executing  such  process,  shall  be  deemed  violators  of  the 
Law  of  Nations,  and  disturbers  of  the  public  repose,  and 
shall  suffer  such  penalties  and  corporal  punishment  as  the 
Lord  Chancellor  and  the  two  Chief  Justices,  or  any  two  of 
them,  shall  think  fit.  But  no  trader  within  the  description 
of  the  Bankrupt  Laws,  who  shall  be  in  the  service  of  any 


(*)  Ex  parte  Cabrera,  1  Washington  (American)  C.  C.  232. 
Respublica  v.  De  Longchamps,  1  Dallas  (American)  Hep.  117  j  vide  ante 
p.  208. 

(a)  TraiU  complet,  #c,  ii.  p.  21.  When  attached  to  Papal  legations 
they  axe  styled  auditeurs  de  nunciature. 

}Vheaton,ib. 
Vattel,  ib. 

(b)  Wheaton,  ib. 

Bynk.  ib, :  "  Quum  autem  ea  res  nonnunquam  turbas  dederit,  optimo 
exemplo  in  quibuadain  aulis  olim  receptum  fuit,  ut  legatus  teneretur  ex- 
hi  be  re  nomenclaturam  comitum  'suorum,  sed  pes&itno  exemplo  id  nunc 
ubique  gentium  negligitur." 


AMB  AS8  ADORS — SUITE*  22 1 

ambassador,  or  public  minister,  is  to  be  privileged  or  pro- 
tected by  this  Act;  nor  is  anyone  to  be  punished  for 
arresting  an  ambassador's  servant,  unless  the  name  of  such 
servant  be  registered  in  the  office  of  one  of  the  principal 
Secretaries  of  State,  and  by  him  transmitted  to  the  Sheriffs 
of  London  and  Middlesex,  or  their  undersheriffs  or  depu- 
ties (c). 

This  Act  itself  was,  as  Lord  Chief  Justice  Abbott  re- 
marked, "  only  declaratory  and  in  confirmation  of  the  Com- 
"  mon  Law.  It  must,  therefore,  be  construed  according 
"  to  the  Common  Law,  of  which  the  Law  of  Nations  must 
"  be  deemed  a  part"  (rf). 

CXC.  There  have  been  various  decisions  on  the  subject 
of  this  statute.  It  has  been  held  to  be  insufficient  to  claim 
the  discharge  of  a  defendant — as  being  servant  to  the  Minister 
of  the  Prince  Bishop  of  Li&ge ;  and  that  it  was  necessary 
to  learn  in  what  manner  the  Minister  was  accredited  (e). 
"  Certainly,"  said  Lord  Mansfield,  in  this  case,  "  he  was 
not  ambassador,  which  is  the  first  rank.  Envoy,  indeed, 
is  a  second  class ;  but  he  is  not  shown  to  be  even  an 
envoy;  he  was  called  minister,  it  is  true,  but  minister 
"  alone  is  an  equivocal. term."  And  Lord  Mansfield  also 
said  that  the  Law  of  Nations  does  not  take  in  Consuls  if) 
or  agents  of  commerce,  although  received  as  such  by  the 
Courts  at  which  they  are  employed;  and  this  case  was 
expressly  determined  in  an  elaborate  judgment  in  the  case 
of  Viveash  v.  Becker  {g). 

The  servant  need  not  lie  in  the  house,  although  he  must 
do  some  service  there  (A).    He  must  be  a  real,  not  a  nominal 


(c)  Russell  on  Crimes,  (ed.  Greaves,  1843),  vol.  i.  p.  754. 

(d)  NoveUo   y.   Toogood,  1  Barnicell  and  CresswelTs  Hep.  562  (a.d. 
1828). 

0)  Heaihfield  v.  Chilton,  4  Burrows,  2015. 

(/)   Vide  post,  Chapter  on  Consuls,  in  which  these  decisions  are  further 
mentioned. 

(g)  3  Maxde  $  Sdxoyn,  284. 

(A)  Evans  v.  Higgs.  Strange,  797.      Widinore  v.  Alonrez,  cited  ibid. 
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servant  (i).  Many  cases  arose  upon  claims  of  privilege  by 
persons  as  servants  of  the  Count  Haslang,  the  Bavarian 
Ambassador,  of  whom  it  was  said  that,  although  a  minister 
of  a  very  humble  rank,  he  had  more  domestics  registered 
than  the  ambassadors  of  the  most  potent  powers  in  Europe. 

In  the  case  of  Masters  v.  Manby  (k),  application  was 
made  to  the  Court  for  the  discharge  of  the  defendant,  as 
being  the  ambassador's  messenger,  and  it  was  sworn  that  he 
sometimes  executed  service  as  such.  The  defendant  was  a 
land  waiter  at  the  Custom  House,  and  the  Court  were  of 
opinion  that  he  could  never  be  deemed  a  bona-jide  domestic. 
In  Triqvet  v.  Bath  (/),  the  privilege  was  allowed  to  the 
defendant,  as  English  secretary  of  the  ambassador,  the 
defendant's  affidavits  being  so  framed  that  everything  was 
sworn  that  in  absolute  strictness  could  be  required,  to  bring 
him  within  the  description  of  a  domestic  servant ;  and  the 
Court  held  that  it  was  sufficient  if  an  actual  bona-jide  service 
were  proved ;  and  that  if  such  a  service  were  proved,  they 
must  not,  upon  bare  suspicion,  suppose  it  to  have  been 
merely  colourable  and  collusive. 

In  Lochwood  v.  Coysgarne  {m)>  the  claim  of  privilege  was 
disallowed  to  the  defendant  as  the  ambassador's  physician, 
as  not  being  a  case  of  bona-jide  service;  and  the  Court  said, 
it  would  be  of  very  bad  consequence  if  protections  should  be 
set  up  for  sale,  or  made  use  of  merely  for  the  sake  of  screen- 
ing people  from  their  just  debts.  In  Darling  v.  Atkins  (n) 
the  privilege  was  disallowed  to  the  ambassador's  English 
secretary,  he  being  purser  of  a  man-of-war,  which  was  held 
to  be  an  office  incompatible  with  the  situation  of  secretary 
to  the  ambassador.  In  this  case  it  was  observed,  that  the 
ambassador's  secretary  is  privileged,  the  statute  being  only 
explanatory    of    the    Law    of    Nations,    and    the    words 


(i)  Crosse  v.  Talho*,  8  Modern  Jtejwrts,  Case  200  {tempore  (reo.  I.). 

(k)  1  Burrow*,  401 . 

(/)  3  Burrows,  1478. 

(m)  3  Bwrmrs,  1(570. 

('»)  3  Wilson's  Itejnrfs,  33. 
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€€  domestic  "  and  "  domestic  servant ,?  are  only  by  way  of 
example  (0).     "  The  statute  only  requires  the  names  of  the 

persons  privileged  to  be  registered,  for  the  purpose  of 

proceeding  against  the  parties  criminally,  for  a  violation 

of  the  Act,  and  not  for  the  purpose  of  exemption  from 

arrest "  (/?). 

In  a  later  case  it  was  decided,  that  though  a  foreign 
minister  does  not  lose  his  privilege  of  exemption  of  suit  by 
trading  in  this  country,  his  domestic  servants  do,  under  the 
limitation  contained  in  the  statute  on  which  we  have  been 
commenting  (q). 

CXd.  In  1772,  the  Baron  de  Wrech,  Minister  Plenipo- 
tentiary of  the  Landgrave  of  Hesse-Cassel  at  the  Court  of 
Paris,  was  recalled  from  his  embassy.  He  was  about  to 
quit  Paris  without  paying  the  debts  which  he  had  contracted 
there.  His  creditors,  especially  a  Marquis  de  Bezons,  be- 
sought the  Minister  for  Foreign  Affairs  not  to  grant  the 
Baron  his  passport.  It  was  accordingly  refused.  All  the 
corps  diplomatique  at  Paris  remonstrated  against  this  act  as 
a  violation  of  International  Law. 

The  French  Minister,  le  Due  aVAiguillon,  replied  in  an 
elaborate  memoir,  drawn  up  by  M.  Pfrffel,  upon  the  Rights 
of  Ambassadors;  defended,  upon  the  authority  of  Grotius 
and  Bynkershoek,  the  right  of  using  that  species  of  con- 
straint against  an  ambassador  which  did  not  interfere  with 
the  exercise  of  his  functions.  He  further  appealed  to  the 
practice  of  other  States,  as  warranting  the  step  which  had 
been  taken,  and  especially  to  that  of  Hesse-Cassel  itself, 
which  had  imprisoned  a  Dutch  ambassador,  in  order  to 
compel  him  to  render  an  account  of  a  charitable  institution, 
of  which  he  had  been  the  administrator.  It  was  admitted 
that  this  attack  on  the  person  of  an  ambassador  was  in- 
defensible, but  it  was  added  that  Holland  had  not  denied 
the  jurisdiction  of  Hesse-Cassel  in  the  matter. 


(o)  Hopkins  v.  De  Rolteoh,  3  Durnford  and  East's  Report*. 

(p)  Ibid. 

(q)   JTdepoit,  Taxjhrr  v.  Best,  23  Law  Journal  X.S.C.r.  p.  80. 
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The  Landgrave  was  compelled  to  make  an  arrangement 
with  the  creditors  of  the  Baron  de  Wrech,  before  that 
minister  could  obtain  his  passport  (r). 

If  this  had  been  a  proceeding  between  the  States  of 
Hesse-Cassel  and  Holland,  on  the  principle  of  reciprocity  of 
practice,  it  might  have  been  justified,  but,  under  the  cir- 
cumstances, it  was  a  direct  infringement  upon  the  general 
principles  of  International  Law. 

CXCIL  The  Courts  of  Justice  in  England  have  adhered 
to  the  proper  rule  of  law  upon  this  subject.  Any  apparent 
exceptions  will  be  found  to  range  themselves  under  that 
class  of  cases  in  which  the  ambassador  has  either  been  a 
plaintiff  in  a  suit,  or  engaged  as  a  merchant  or  trader  in 
the  commerce  of  the  country  to  which  he  has  been  delegated. 

In  the  year  1694,  a  case  in  the  High  Court  of  Chancery, 
intituled  Pilkington  v.  Stanhope  (*),  was  decided  as  follows : 
"The  plaintiff  having  brought  a  bill,  to  redeem  an  old 
"  mortgage,  against  the  defendant,  who  was  then  an  Ambas- 
"  xador  at  the  Court  of  Spain,  the  defendant  obtained  an 
"  order  that  all  proceedings  should  cease  until  his  return 
"  from  his  embassy.  The  plaintiff  moved  to  discharge  the 
"  order ;  and  upon  debate  it  was  agreed  a  protection  lies 
"  for  an  ambassador,  quia  profecturus,  or  qvia  moraturus, 
"  and  may  at  law  cast  an  essoin  for  a  year  and  a  day,  and 
"  may  afterwards  renew  it,  if  the  occasion  continues."   . 

The  Court  ordered  a  stay  of  proceedings  for  a  year  and  a 
day  from  this  time,  unless  the  defendant  should  sooner  return 
into  England. 

CXCIII.  In  1854,  an  action  (t)  was  brought  in  the 
Court  of  Common  Pleas  against  the  Secretary  of  Legation 
of  the  King  of  the  Belgians,,  a  Monsieur  Drouet,  as  well  as 
other  Directors  of  a  Society  formed  in  Belgium  and  London 
for  working  the  Royal  Nassau  Sulphate  of  Barytes  Mines. 


(r)  Causes  cSlehres  du  Droit  des  Gem,  par  De  Martens,  t  ii.  p.  110. 

(*)   Vernon1  s  Cases,  yol.  ii.  p.  317. 

(t)   Taylor  v.  Best,  23  Law  Journal,  N.S.C.P.  p.  89. 
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The  action  was  to  recover  deposits  paid  by  the  plaintiff  on 
shares  in  the   above-mentioned  society.     Before  the  writ 
issued,  in  June  1853,  M.  Drouet,  who  was  Secretary  of 
Legation  of  the  King  of  the  Belgians,  instructed  his  attorney 
to  write  to  the  attorney  for  the  plaintiff,  to  ask  if  a  writ 
was  to  be  issued,  and  if  it  was,  to  direct  that  it  should  be 
sent  to  him;  and  after  the  writ  was  issued,  M.   Drouet 
directed  his  attorney  to  enter  an  appearance,  which  he  did 
accordingly.     M.   Drouet  was  abroad  from  June  till  the 
beginning  of  December,  on  the  duties  of  his  office,  and  in 
the  meantime  the  action  proceeded.     M.  Drouet  pleaded 
the  general  issue  by  his  attorney.     Notice  of  trial  was 
given  for  the  20th  of  December,  and  a  special  jury  was 
obtained  on  the  application  of  M.  Drouet.     On  M.  Drouet's 
return  to  England,  in  December,  his  attorney  took  out  a 
summons  to  stay  all  proceedings,  or  to  strike  out  his  name 
from  the  proceedings  in  the  action,  on  the  ground  of  his  pri- 
vilege as  a  public  minister.     The  summons  was  heard  before 
Talfourd  J.,  who  ordered  proceedings  to  be  stayed  till  the 
fifth  day  of  next  term.  ...... 

•  Lord  Chief  Justice  Jervis  said :  ft  There  is  no  doubt 
"  that  the  defendant,  M.  Drouet,  fills  the  office  of  a  public 
"  minister,  such  as  the  privilege  contended  for  will  attach 
"  to ;  and  I  think  it  equally  clear  that,  if  the  privilege  do 
"  attach,  as  it  undoubtedly  does  attach  to  the  character  of 
minister,  it  is  not,  in  the  case  of  a  minister,  interfered 
with  or  abandoned  by  the  circumstance  of  trading,  as  it 
"  would  be  if  the  claim  were  set  up  in  respect  of  the  privi- 
"  leges  of  a  servant  of  the  ambassador,  under  the  statute  of 
"  Anne  (w).  If  an  ambassador  or  minister  violate  the 
"  character  in  which  he  is  delegated  to  this  country,  by 
"  entering  into  commercial  transactions,  that  raises  a 
"  question  between  the  country  to  which  he  is  sent  and  the 
country  from  which  he  is  sent ;  but  he  does  not  thereby 
lose  any  privilege  to  which  he  may  be  entitled,  the  privi- 
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"  lege  being  a  general  privilege,  and  the  limitation  attached 
"  to  the  privilege,  by  reason  of  trading,  being  confined  by 
"  the  statute  of  Anne  to  the  case  of  servants  of  the  ambas- 
sador, who  may  lose  the  privilege,  .... 
Admitting,  therefore,  that  the  applicant  in  this  case  is  a 
person  entitled  to  the  general  privilege,  which  he  has  not 
lost  by  any  trading  transactions  into  which  he  may  have 
"  entered ;  if  such  be  established  to  the  satisfaction  of  the 
"  Court,  the  question  is,  whether  he  is  entitled,  under  all 
"  the  circumstances  of  the  case,  to  the  privilege  which  he 
now  claims.  Now,  although  it  is  admitted  that  no  pro- 
cess against  person  or  goods  can  be  available  against  the 
person  or  goods  of  an  ambassador  or  minister,  no  case  has 
been  cited  to  show  that  an  application  like  this,  to  stay 
all  the  proceedings  in  an  action  against  such  a  person,  is 
"  available  in  the  Courts  of  this  country.  On  the  contrary, 
it  appears,  on  examination,  that  in  the  case  of  servants, 
and  the  same  principle  must  apply  with  reference  to 
ministers,  the  practice  has  been  not  to  stay  all  proceedings, 
but  to  relieve  the  person  of  the  servant  from  the  vexation 
of  service  of  process,  or  of  bail,  and  the  applications  have 
"  hitherto  been,  as  far  as  I  can  understand  them,  where  the 
"  party  has  been  arrested,  to  discharge  him  from  the  arrest 
"  on  entering  a  common  appearance.  .... 
"  It  is  contended,  and  perhaps  it  is  undoubted,  that  an  am- 
"  bassador  or  minister  has  a  privilege  from  suit,  or,  at  all 
"  events,  from  such  suits  as  ultimately  result  in  the  taking 
"  of  his  person,  or  of  his  goods  necessary  for  his  state  or 
"  comfort ;  and  that  he  cannot  be  compelled,  in  invitum  or 
€t  involuntarily,  to  enter  into  litigation  in  a  country  in  which 
"  he  is  resident ;  but  it  is  admitted  by  all  the  foreign  jurists, 
"  that  where  suits  can  be  founded  without  attacking  the 
"  personal  liberty  or  comfort,  or  interfering  with  the  per- 
"  sonal  privileges  of  the  individual,  they  may  proceed." 

Mr.  Justice  Maule  said :  "  I  think,  on  the  ground  that 
"  M.  Drouet  has  appeared  in  this  action,  and  allowed  it  to 
"  go  through  certain  stages,  this  application  ought  to  fail. 


n 


(C 
<f 
<6 
it 

if 


it 

i€ 

(C 
€€ 

ti 
it 


EMBASSY — EXTERBITOEIALITY.  227 

"  It  is  a  grave  question  whether  an  ambassador,  or  public 
minister,  which  M.  Drouet  undoubtedly  is,  is  so  far  pro- 
tected as  not  to  be  liable  in  any  manner,  supposing  him 
to  object  to  the  jurisdiction.  That  question  is  not  decided 
by  any.  legal  determination  in  this  country,  nor  as  far  as 
judicial  determinations  go,  do  we  find  it  so  determined 
elsewhere.  With  respect  to  mere  cases  in  which  a  special 
application  was  made  under  the  5th  section  of  the  statute 
of  Anne,  they  were  cases  in  which  servants  of  ara- 
"  bassadors,  who  had  been  sued  and  arrested,  were  dis- 
"  charged  on  common  bail.  Now,  there  is  a  great  distinction 
"  between  an  ambassador  and  the  domestic  servant  of  an 
"  ambassador.  The  ambassador  has  a  privilege,  and  the 
"  privilege  of  his  domestic  servant  is  not  the  privilege  of  the 
"  servant  himself,  but  of  the  ambassador,  and  is  based  on  the 
"  ground  that  the  arrest  of  the  domestic  servant  might  inter- 
' '  fere  with  the  comfort  or  state  of  the  ambassador.  Where 
"  these  are  not  interfered  with  at  all,  the  ambassador  is  not 
"  interfered  with  by  the  suit ;  and  the  servant  has  no  privi- 
"  lege  except  that  which  arises  from  the  privilege  of  the 
"  ambassador.  It  is  an  important  point,  and  one  fit  to  be 
"  very  gravely  considered  when  it  fairly  arises,  whether  an 
"  ambassador  is  liable  to  be  sued  by  process  not  affecting 
"  his  person  or  his  goods ;  whether  by  such  a  process  he 
"  can  be  brought,  unwillingly,  into  the  Courts  of  this 
"  country,  and  have  his  rights  determined  on,  perhaps  even 
"  so  as  to  interfere  with  his  comfort.  A  man  could  not 
"  stand  by  and  without  care  allow  a  suit  to  be  determined 
t(  on  which  the  decision  would  be  binding  upon  him ;  and, 
"  therefore,  it  may  well  be  questioned  whether  the  privi- 
lege of  the  ambassador  is  not  as  extensive  as  the  text  of 
Blackstone  (x)  alleges  it  to  be." 
CXCIV.  In  some  countries  the  immunity  of  the  am- 
bassador has  not  been  left  to  rest  upon  the  general  recog- 
nition of  International  Law  by  the  Municipal  Law,  but  has 
been  made  the  subject  of  express  enactment. 

(.r)    Vide  pod. 
y  2 
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In  England,  Blackstone  observes  (y)  that  so  few  cases  (if 
any)  had  arisen,  wherein  the  privilege  was  either  claimed 
or  disputed,  even  with  regard  to  civil  suits,  that  our  law- 
books are  (in  general)  quite  silent  upon  it  previous  to  the 
reign  of  Queen  Anne,  when  an  ambassador  from  Peter  the 
Great,  Czar  of  Muscovy,  was  actually  arrested  and  taken 
out  of  his  coach,  in  London  (z)9  for  a  debt  of  50/.,  which  he 
had  there  contracted.  Instead  of  applying  to  be  discharged 
upon  his  privilege,  he  gave  bail  to  the  action,  and  the  next 
day  complained  to  the  Queen.  The  persons  who  were  con- 
cerned  in  the  arrest  were  examined  before  the  Privy 
Council,  of  which  the  Lord  Chief  Justice  Holt  was  at  the 
same  time  sworn  a  member  (a),  and  seventeen  were  com- 
mitted to  prison  (fl),  most  of  whom  were  prosecuted  by  in- 
formation in  the  Court  of  Queen's  Bench,  at  the  suit  of  the 
Attorney-General  (c),  and  at  their  trial  before  the  Lord 
Chief  Justice  were  convicted  of  the  facts  by  the  jury  (d) ; 
reserving  the  question  of  law,  how  far  those  facts  were 
criminal,  to  be  afterwards  argued  before  the  judges ;  which 
question  was  never  determined.  In  the  meantime,  the  Czar 
resented  this  affront  very  highly,  and  demanded  that  the 
Sheriff  of  Middlesex,  and  all  others  concerned  in  the  arrest, 
should  be  punished  with  instant  death  (<?).  But  the  Queen 
directed  her  Secretary  to  inform  him,  "  that  she  could  in- 
"  flict  no  punishment  upon  any  the  meanest  of  her  subjects, 
unless  warranted  by  the  law  of  the  land ;  and  therefore 
was  persuaded  that  he  would*  not  insist  upon  im- 
possibilities "  (J).  To  satisfy,  however,  the  clamours  of 
the  foreign  ministers  (who  made  it  a  common  cause),  as  well 
as  to  appease  the  wrath  of  Peter,  a  bill  was  brought  into 

(y)  Stephens1  (Blackstone's)  Comm.  ii.  pp.  5(XM»02  (ed.  1858). 

(2)  July  21, 1708 ;  Boyer's  Annak  of  Queen  Anne. 

(a)  July  25, 1708 ;  ibid. 

(6)  July  25  and  29, 1708 ;  ML 

(c)  October  23,  1708  ;  ibid. 

(d)  Yebruary  14, 1708;  ibid. 

(e)  September  17, 1708;  ibid. 

If)  January  11, 1708;  (bid;  Mod.  Un.  Hist.  xxxy.  454. 
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Parliament  (g)9  and  afterwards  passed  into!  a  law  (A),  to 
prevent  and  punish  such  outrageous  insolence  for  the  future* 
And  with  a  copy  of  this  Act  elegantly  engrossed  and  illu- 
minated, accompanied  by  a  letter  from  the  Queen,  an 
Ambassador  Extraordinary  (t)  was  commissioned  to  appear  at 
Moscow  (A),  who  declared,  "  that  though  her  Majesty  could 
not  inflict  such  a  punishment  as  was  required,  because  of 
the  defect  in  that  particular  of  the  former  established 
constitutions  of  her  kingdom,  yet,  with  the  unanimous 
"  consent  of  the  Parliament,  she  had  caused  a  new  Act  to 
"  be  passed,  to  serve  as  a  law  for  the  future."  This  humiliat- 
ing step  was  accepted  as  a  full  satisfaction  by  the  Czar;  and 
the  offenders,  at  his  request,  were  discharged  from  all 
further  prosecution  (/). 

CXCV.  The  North  American  United  States  passed  a 
statute  (April  30,  1790),  containing  provisions  similar  to 
those  of  the  statute  of  Anne,  which  has  just  been  mentioned, 
and  the  decisions  of  the  tribunals  of  the  United  States  have 
been  pretty  much  in  accordance  with  those  of  the  courts  of 
justice  in  England  (m). 

CXCVL  In  France  (n)  before  1789,  the  ambassadorial 
privileges  were  not  sanctioned  by  any  law,  but  rested  on 
the  recognition  of  usage.  In  that  year  the  Constituent 
Assembly,  in  answer  to  an  address  presented  to  them  by  the 
corps  diplomatique,  declared  the  inviolability  of  these  im- 
munities. In  1794  (3rd  March)  the  National  Convention 
decreed  that  all  questions  relating  to  these  immunities 
should  be  referred  to  the  Committee  of  Public  Safety.  At 
the  present  time  all   complaints  upon    this  subject    are 

(g)  Cotn.  Journ.  December  23, 1706. 
(A)  April  21, 1709 ;  Boyer,  ibid. 
(»)  Mr.  Whitworth. 
(k)  January  8, 1709 ;  Boyer,  ibid. 

(I)  Vide  ante,  decisions  on  cases  arising  under  this  statute. 
(m)  See  United  States  v.  Hand,  2  Washington's  (America)  C.  C.Rep. 
436. 

Dupont  y.  Pichon,  4  Dallas  {American)  Rep.  321. 
(»)  Fcetix,  L  ii.  t  ii.  c.  ii.  s.  219. 


(S 
ii 


230  INTERNATIONAL   LAW. 

addressed  to  the  Minister  for  Foreign  Affairs.  In  the  projet 
of  the  Code  Civil,  there  followed  upon  the  third  article  an 
exceptional  provision  in  these  words : — "  Les  Strangers 
"  revetus  d'un  caractere  repr£sentatif  de  leur  nation,  en 
qualite  d'ambassadeurs,  de  ministres,  d'envoy^s,  ou  sous 
quelque  autre  denomination  que  ce  soit,  ne  seront  point 
traduits,  ni  en  mature  civile,  ni  en  matidre  criminelle, 
"  devant  les  tribunaux  de  France.  II  en  sera  de  merae  des 
"  Strangers  qui  composent  leur  famille  ou  qui  seront  de 
"  leur  suite."  But  this  article  was  rejected  by  the  Conseil 
(TEtat,  upon  a  suggestion  of  the  elder  Portalis  that  "  ce 
qui  regarde  les  ambassadeurs  appartient  au  droit  des  gens ; 
nous  n'avons  point  a  nous  en  occuper  dans  une  loi  qui 
n'cst  que  de  regime  interieur  "  (o).  Therefore  the  14th 
article  of  the  Code  only  provides  for  obligations  contracted 
between  a  French  subject  and  an  individual  foreigner; 
nevertheless  the  provision  in  the  projet  is  considered  by  the 
legal  authorities  in  France  as,  by  usage  at  least,  a  part  of 
the  law  of  the  land. 

CXCVII.  Spain  possesses  various  laws  upon  this  sub- 
ject; one  relative  to  the  immunity  of  ambassadors  from 
taxes,  another  relative  to  their  debts,  by  which  it  should 
seem  that  proceedings  may  be  taken  before  the  Spanish 
tribunals  against  ambassadors  for  debts  contracted  during 
the  time  of  their  mission,  but  not  on  account  of  antecedent 
obligations,  a  municipal  regulation  which  is  inconsistent 
with  the  principles  of  International  Law  upon  this  subject. 
Another  law  suppresses  the  right  of  asylum  in  the  hotel, 
and  another  provides  that  only  natives  may  represent  the 
kingdom  of  Spain  at  Foreign  Courts  (p) 

CXC VIII.  Portugal  has  a  law  of  John  IV.  (y),  renewed 

(o)  Fcdix,  ibid. ;  LocrS,  Legislation  civile,  t.  i.  p.  580,  No.  11 ;  t.  ii.  p. 
45,  No.  21 ;  le  mime,  Esprit  du  Code  NapoUon,  t.  i.  p.  210.  Repertoire,  5° 
Ministre  public,  s.  5,  s.  4,  art.  3  (4f  6dit.  t  viii.  p.  291). 

(j))  Fodix,  L  ii.  t  ii.  c.  ii.  8.  220. 

Recopilacion  de  Leyes,  1.  ix.  t.  31, 1.  4 

Martens,  C.  C.  t.  ii.  pp.  353,  356,  361,  362, 364. 

(q)  a.d.  1640-1056. 
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under  John  V.,  to  the  same  effect  as  that  of  Spain,  with 
respect  to  the  debts  and  contracts  of  the  ambassador. 

CXCIX.  Russia  has  enacted  that  all  disputes  against 
any  member  of  the  Embassy  must  be  transmitted  to  the 
Minister  for  Foreign  Affairs,  and  that  no  judgment  can  be 
put  in  force  without  the  precincts  of  the  hotel,  except 
through  the  intervention  of  that  minister;  all  persons 
attached  to  the  Embassy  and  all  foreign  couriers  are  ex- 
empt from  the  obligation  of  being  furnished  with  a  Russian 
passport,  and  from  being  inspected  by  the  custom-house 
officers. 

All  members  of  the  corps  diplomatique  are  allowed  to 
introduce  their  moveables  free  from  duty,  and  to  receive 
those  which  may  be  addressed  to  them  during  the  first  year 
of  their  residence  in  Russia  upon  the  same  terms  (r). 

CC.  With  respect  to  the  German  Powers,  Austria  has 
enacted  that  all  persons  belonging  to  the  Embassy  shall 
enjoy  the  privileges  conferred  upon  them  by  the  principles  of 
International  Law  and  Public  Treaties  (s). 

The  Bavarian  Code  provides  that  all  persons  enjoying 
ambassadorial  rights  are  exempt  from  the  ordinary  juris- 
diction of  the  tribunals  of  the  country  (t). 

The  Prussian  Code  enacts  that  all  persons  belonging  to 
the  embassy  shall  be  entitled  to  those  immunities  which 
International  Law  and  existing  Treaties  have  conferred 
upon  them;  that  Prussian  subjects,  who  with  the  per- 
mission of  their  Sovereign,  have  been  accredited  as  ministers 
from   Foreign   Courts  to  the   Court  of  Prussia,  shall   be 


(r)  La  Revue  itranghre,  t  i.  ii.  pp.  871,  656,  648. 

Foelix,  ibid, 

(«)  De  Puttiingen,  Die  gesetdiche  Behandkmg  der  Auslander  in  Oeeter- 
reich,  u.  &  w.,  as.  62,  66,  116, 119. 

"Die  Gesandten,  die  oifentlichen  Geschaftstrager  und  die  in  ihren 
Diensten  stehenden  Personen,  geniessen  die  in  den  oifentlichen  Vertragen 
gegriindeten  Befreyungen." — AUgemeines  biirgerliches  Gesetzbttch  fur 
die  gesammten  Deutsche**  Erblander  der  Oesterreichischen  Manarchie,  s.  89. 

(0  C.  i.  8. 11. 
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subject,  so  far  as  their  private  affairs  are  concerned,  to  the 
laws  of  Prussia ;  that  ambassadors  accredited  by  Prussia  to 
foreign  courts,  are  justiciable  by  the  laws  of  the  place  of  the 
domicil  which  they  last  had,  previously  to  entering  upon  the 
discharge  of  their  diplomatic  duties.  It  is  further  provided 
that  no  reigning  German  Prince  or  Ambassador  shall  be 
subject  to  arrest  by  any  Prussian  tribunal,  unless  there  has 
been  a  special  reservation  upon  the  subject  made  with  re- 
spect to  them  previously  to  their  reception  at  Court  (a). 

CCI.  The  ancient  States-General  of-  the  Netherlands 
made  an  edict  to  the  effect  that  no  persons  attached  to  an 
Embassy,  on  their  arrival  or  on  their  departure,  or  on  their 
passage  through  the  country,  should  be  liable  to  be  arrested, 
or  to  be  proceeded  against  on  account  of  any  debts  con- 
tracted therein. 

A  similar  law  prevails  in  Denmark  (x). 

CCII.  Among  the  privileges  which  the  usage  of  nations 
has  imparted  to  the  ambassador,  and  which  are  not  derived 
from  the  reason  of  the  thing,  is  the  exemption  of  his  person 
and  his  personalty  from  taxation.  He  is,  moreover,  gene- 
rally exempt  from  the  payment  of  duties  upon  articles  im- 
ported for  the  use  of  himself  or  of  his  family  (y ). 

CCIII.  Different  nations,  however,  adopt  different  regu- 
lations,  both  as  to  the  amount  of  this  free  importation, 
and  as  to  the  time  when  it  is  permitted.  Many  nations 
limit  it  to  a  fixed  sum  during  the  continuance  of  the 
embassy. 

It  has  been  holden,  however,  in  England  that  the  estate 
of  an  ambassador  or  attache  to  a  legation,  domiciled  in  this 
country,  is  not  exempt  from  legacy  duty.     Such  a  funo- 


(u)  AUgemeines  Landreckt  fur  die  Preussischen  Staaten:  Einleituug, 
B8. 86, 87,  88,  89. 
Fcelix,  ibid, 
(x)  F<bUts  ibid. 
(y)    WheaUm,  1.  279. 
Jlefters,  8.  217. 
Merlin,  ibid.  s.  v.  3. 
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iionary  does  not  by  his  appointment  to  an  embassy  to  this 
country  lose  a  domicil  previously  acquired  here. 

A  testator,  whose  domicil  of  origin  was  Portugal,  came 
in  1818  to  England,  as  agent  to  a  wine  company,  and  was  so 
employed  until  1833,  and  from  that  time  to  his  death  in 
1859  resided  in  England.  In  1857  he  was  appointed,  and 
continued  to  his  death,  an  attach^  to  the  legation  of  the 
King  of  Portugal,  in  England,  and  in  1858,  in  respect  of 
that  appointment,  he  claimed  and  obtained  exemption  from 
assessed  taxes.  In  a  testamentary  paper  he  stated  that, 
as  he  was  a  foreigner,  who  always  intended  to  return 
to  his  country,  and  was  besides  an  attach^  to  the  legation 
of  the  King  of  Portugal,  his  property  was  not  subject  to 
legacy  duty : — Held,  that  the  testator  acquired  a  domicil  in 
this  country,  and  did  not  lose  it  by  the  appointment  of 
attach^,  and  that  his  estate  was  liable  to  legacy  duty  (z). 

The  Roman  Law  (a)  compelled  the  legate  to  pay  duty  on 
articles  which  he  brought  with  him,  but  allowed  him  an  ex- 
emption upon  articles  procured  "  ex  Romano  solo  "  for  the 
purpose  of  transmission  to  his  own  country. 

This  immunity  is  never  extended  to — 

1.  Real  property ; 

2.  To  personalty  unconnected  with  the  ambassadorial 

character. 

3.  And  very  seldom,  if  ever,  to  tolls  and  postages ;  and 

generally  speaking,  it  is  clear  that  this  class  of 
privileges  cannot  be  considered  (b)  as  resting  on 
an  unalterable  basis. 


(a)  The  Attorney-General  v.  Kent  and  others,  31 Z.  J.  N.  S.  p.  391. 

(a)  "  A  legatis  gentium  devotarum,  ex  his  tantum  speciebus  quae  de 
locfe  propriis  unde  conveniunt,  hue  deportant  octavarii  vectigal  accipiant 
quas  vero  ex  Romano  solo  (quae  sunt  tamen  lege  concessse)  ad  propria 
deferunt,  has  habeant  a  prastatione  immunes  ac  libera*." — Cod,  L  iv. 
t.  61,  8. 

(b)  "  Im  Allgemeinen  kann  daher  von  einem  feststellenden  volker- 
rechtlichen  Privilegium  hinaichtlich  dieses  Punctes  kerne  Rede  seyn." — 
Uefflers,  ibid* 
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CCIV.  The  house,  or  as  it  is  usually  called,  the  hotel, 
of  the  ambassador  is  by  universal  consent  inviolable,  and 
inaccessible  to  the  ordinary  officers  of  justice  or  re- 
venue (c). 

The  same  remark  applies  to  his  carriage.  Upon  this 
valuable  and  necessary  immunity  was  at  one  time  grafted 
the  monstrous  and  unnecessary  abuse  of  what  was  called  the 
Right  of  Asylum.  In  other  words,  the  hotel  was  to  be  a 
place  of  refuge  for  offenders  against  the  law  of  the  State  in 
which  it  was  situated.  Bynkershoek  (d)  is  clearly  right  in 
pronouncing  that,  whether  common  sense,  the  reason  of  the 
thing,  or  the  end  and  object  of  embassies  be  considered, 
there  is  not  even  that  faint  colour  of  reason  which  the  most 
absurd  pretensions  can  generally  put  forth,  to  be  alleged  in 
favour  of  such  a  custom.  History  teems  with  examples  of 
the  evil  consequences  resulting  from  this  absurd  privilege, 
which  was  often  extended  from  houses  to  whole  districts  and 
quarters  of  the  town,  as  at  Borne  and  Madrid  (e). 

It  is  true  that  those  States  which  have  allowed  this  abuse 


(c)  Wicquefort,  1.  s.  28 :  "  La  maison  et  les  domeetiques  de  l'ambas- 
sadeur  sont  inviolables." — P.  414. 

Bynk.  ibid,  c.  xxi. :  "  JE&ea  legati  an  preebent  asylum." 
Vattel,  1.  iv.  c.  ix.  s.  117 :  "  L'inde'pendance  de  l'ambassadeur  serait 
fort  imparfaite,  et  sa  surete"  mal  6tablie,  si  la  maison  on  il  loge  ne  jouissait 
d'une  entiere  franchise,  et  si  elle  n'e*tait  pas  inaccessible  aux  ministres 

ordinaire*  de  la  justice La  maison  d'un  ambassadeur  doit 

etre  a  couvert  de  toute  insulte  sous  la  protection  particuliere  dee  lois  et 
du  droit  des  gens :  l'insulter,  c*est  se  rendre  coupable  envers  l'e'tat  et 
envers  toutes  les  nations." 
Merlin,  ibid.  v.  3. 

(d)  "  Omnia  legatorum  privilegia,  quibus  utuntur  ex  tacito  gentium 
consensu,  nun  alio  fine  comparata  sunt,  quam  ut  tuto,  sine  remora,  sine 
impedimento  cujusquam,  officio  suo  fungantur.  Possunt  autem  tuto  fungi, 
etiamsi  fecinorosos  non  recipiant,  nee  occultent,  nee  Principi,  apud  quern 
sunt,  intervertant  jurisdictionem,  non  in  sui  vel  suorum,  at  tertii,  ad  se 
non  pertinentis,  gratiam.  Sed  ejusmodi  hsBC  sunt,  ut  vix  seriam  disputa- 
tionem  desiderent." — Bynk.  ibid. 

(e)  "  The  Polish  Ambassador  at  Rome  in  1680,  the  Spanish  in  1682, 
the  English  in  1686,  voluntarily  renounced  these  exorbitant  and  mis- 
chievous privileges." — Miruss,  s.  361. 
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are  bound  to  give  notice  of  their  intention  to  abolish  it  pre- 
viously to  the  reception  of  the  ambassador  (/).  But  it  is  also 
true  that  there  can  be  no  prescriptive  right  in  any  nation  to 
demand  a  continuance  of  this  obstacle  to  good  order,  justice, 
and  peace,  wholly  unconnected  as  it  is  with  the  maintenance 
of  the  security  or  dignity  of  embassies.  And  every  Govern- 
ment must  agree  with  the  wish  of  the  learned  Merlin  (g), 
that  such  a  nuisance  should  be  universally  abolished. 

No  one  can  declare  more  strongly  than  Grotius  that  the 
jus  asyli  is  no  partem  gentium.  "  Ipse  autem  legatus  an 
"  jurisdictionem  habeat  in  familiam  suam,  et  an  jus  asyli  in 

domo  sua  pro  quibusvis  eo  confugientibus  ex  concessione 

pendet  ejus  apud  quern  agit.     Istud  enim  juris  gentium  non 

est"{h). 

In  1726,  the  Duke  of  Kipperda,  the  First  Minister  of 
Philip  V.,  took  refuge  in  the  hotel  of  Lord  Stanhope,  the 
English  Ambassador  at  Madrid.  The  King  asked  for  the 
opinion  of  the  Council  of  Castille,  the  first  tribunal  in  the 
kingdom,  whether,  without  a  violation  of  International  Law, 
he  had  a  right  to  take  his  subject  Kipperda,  accused  of  high- 
treason,  by  force,  if  other  means  were  of  no  avail,  from  the 
hotel  of  the  English  Ambassador; — the  answer  was  in  the 
affirmative,  and  Kipperda  was  accordingly  taken  by  force 
from  the  hotel,  and  his  papers  were  seized  at  the  same  time. 

(f)  Wicquefort,  citing  the  instance  of  certain  conspirators  seized  by  the 
Venetian  Government  in  the  house  of  the  French  Ambassador,  and  the 
answer  with  respect  to  it  made  by  the  Venetian  Ambassador,  that  he 
would  deliver  up  to  justice  any  French  rebels  that  took  refuge  in  his 
hotel,  adds :  "  On  peut  dire  sur  cet  exemple,  que,  suivant  le  droit  deepens, 
la  maison  de  l'ambaasadeur  ne  peut  donner  surete*  qu'a  lui  et  a  ses  domes- 
tiques,  et  ne  peut  servir  d'asyle  auz  Strangers  que  du  consentement  du 
souverain  du  lieu,  qui  peut  estendre  ou  restreindre  ce  privilege  comme  il 
veut :  pares  qu'il  ne  fait  pas  partie  du  droit  des  gens." — S.  28,  p.  414. 

(g)  "  On  voit  par  ces  details,  que  le  droit  d'aeyle  est,  a  l'egard  des 
h6tels  des  ambassadeurs,  une  source  perp&uelle  de  dissensions  et  de 
querelles.  Le  bien  des  nations  demanderait,  sans  doute,  qu'on  l'abolit 
tout-a-fait ;  et  cela  parait  d'autant  plus  raisonnable,  qu'il  y  a  pluaieurs 
6tats  dans  lesquels  il  n'est  point  connu." — Merlin,  ibid, 

(h)  L.  ii.  c.  18,  viii.  2. 
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The  British  Government,  of  which  the  Duke  of  Newcastle 
was  then  prime  minister,  complained  bitterly  of  this  act,  and 
demanded  reparation  for  an  alleged  insult  to  the  ambassador ; 
the  complaint,  however,  was  founded  rather  upon  the  manner 
in  which  the  act  was  done  than  upon  a  claim  for  the  right,  on 
the  part  of  the  ambassador,  to  have  retained  the  refugee. 
Spain  refused  to  make  any  reparation,  and  asserted  boldly 
the  legality  of  what  she  had  done.  The  difference  between 
the  two  nations  increased  in  bitterness  till,  in  the  next  year, 
war  upon  other  grounds  broke  out  between  them.  It  would 
seem  to  follow,  from  the  principles  which  have  been  laid 
down,  that  Spain  was  not  guilty  of  any  violation  of  Inter- 
national Law  (i). 

CCV.  In  1747,  a  Swedish  merchant  of  the  name  of 
Springer,  accused  of  high-treason,  took  refuge  in  the  hotel  of 
the  English  Ambassador,  Colonel  Guideckens,  at  Stockholm* 
The  ambassador  refused  to  surrender  him;  the  Swedish 
Government  surrounded  his  house  with  troops,  searched 
everybody  who  entered  it,  and  caused  the  carriage  of  the 
ambassador,  when  he  left  the  hotel,  to  be  followed  by  a 
guard.  Guideckens  surrendered  Springer  under  a  protest  as 
to  the  violence  done  to  his  ambassadorial  privilege.  England 
demanded  reparation,  and  Sweden  steadily  refused  to  give  it, 
and  the  ambassadors  from  the  two  Courts  were  mutually 
withdrawn. 

It  seems  clear  that  the  conduct  of  Sweden  was  in  accord- 
ance with  the  principles  of  International  Law  (A). 

CCVL  It  sometimes  happens  that  a  State  authorises  a 
foreign  State  to  acquire,  within  its  territory,  by  purchase,  a 
residence  for  its  ambassador,  and  allows  such  residence  to 
be  vested  in  the  Government  of  the  country  which  accredits 
the  ambassador  (/). 

(t)  De  Martens,  C.  C.  I  174. 

(k)  Ibid.  i.  326. 

(/)  Act  of  the  British  Parliament  "  to  authorise  the  purchase  by  the 
Prussian  Minister  of  a  residence  in  England  for  the  use  of  the  Prussian 
Legation,  and  to  regulate  the  future  holding  of  the  same." — 13  &  14  Vict, 
c.  3. — HertskVs  Treaties,  vol.  viii.  p.  800. 
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CCVIL  So  long,  however,  as  the  ambassador  does  not 
convert  his  hotel  into  a  place  of  refuge  for  offenders  against 
the  laws  of  the  State,  he  has  a  right  to  enjoy  the  most  per- 
fect and  uncontrolled  liberty  of  action  within  (m)  the  pre- 
cincts of  his  hotel. 

It  seems  a  corollary  from  this  proposition  that  he  should  be 
entitled  to  exercise  privately  the  rites  of  his  own  religion, 
though  it  be  at  variance  with  that  of  the  law  of  the  State  in 
which  he  is  resident  (n). 

CCVIII.  Strictly  speaking,  however,  this  privilege  is 
confined  to  himself,  his  suite,  and  his  fellow-countrymen 
commorant  in  the  foreign  land ;  for  although  he  cannot  be 
prevented  from  receiving  native  subjects  who  come  to  his 
hotel,  yet  it  is  competent  to  the  State  (0)  to  prohibit  them 
from  going  to  the  ambassador's  hotel  for  this,  or  indeed  for 
any  purpose.  According  to  Wicquefort,  the  State  might 
require  that  the  religious  services  be  performed  in  the  native 
language  of  the  ambassador.  This,  however,  does  not 
appear  to  be  a  tenable  position.  The  sanctity  of  the  hotel 
must  be  violated,  in  order  to  ascertain  the  language,  and 
certainly  there  never  could  have  been  any  semblance  of 
reason  for  preventing  the  ambassador  or  his  chaplain  from 
the  use  of  the  universal,  or  Latin,  language  in  their  devo- 
tions. This  restraint  by  the  State  must  be  placed,  if  at  all, 
upon  her  own  subjects. 

CCIX.  Since  the  period  of  the  Reformation,  general  In- 
ternational usage  has  sanctioned  the  right  to  exercise  private 
domestic  religious  rites  in  the  hotel,  which,  so  long  as  they 
are  strictly  private,  seem  to  claim  the  sanction  of  natural  as 
well  as  conventional  International  Law.  Two  conditions, 
however,  have  formerly  accompanied  the  permission  to  exer- 
cise this  right — one,  that  it  should  be  permitted  to  only  one 
minister  at  a  time  from  one  and  the  same  court ;  another, 

(»*)   Wicquefort,  ibid.  88.  415,  418. 
(w)  Mat-tens,  ss.  224,  5,  6,  generally  on  this  subject. 
(0)  Martens,  8.  225.    Permission  even  for  foreigners  belonging  to  a 
third  country  to  attend  has  been  the  subject  of  treaties. 
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that  there  should  not  be  already  a  public  or  private  exercise 
of  the  religion  existing  and  sanctioned  without  the  precincts 
of  the  hotel 

Having  regard  to  this  latter  condition,  the  Emperor 
Joseph  II.,  having  granted  to  the  Protestants  at  Vienna  the 
liberty  of  meeting  for  the  private  exercise  of  their  devotion, 
insisted  on  the  chapels  of  the  Protestant  ambassadors  being 
closed. 

There  does  not,  however,  seem  to  be  any  foundation  in 
principle  for  this  very  arbitrary  act;  more  especially  as 
Protestant  is  a  mere  term  of  negation,  under  which  are 
included  worshippers  of  very  different  tenets. 

CCX.  The  only  sound  principle  of  law  on  this  subject 
is  that  already  mentioned,  viz. : — Religious  rites  privately 
exercised  within  the  ambassadorial  precidcts,  and  for  his  suite 
and  countrymen,  ought  not  to  be  interfered  with. 

The  erection  of  a  chapel  or  church,  the  use  of  bells,  and 
of  any  national  symbol,  is  a  matter  entirely  of  permission 
and  comity. 
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CHAPTER  IX. 

AMBASSADORS. — DIFFERENT   CLASSES   OF   PUBLIC 

* 

MINISTERS. 

CCXI.  The  Romans,  and  indeed  the  ancients  generally, 
recognised  but  one  class  of  diplomatic  agents,  whom  they 
usually  designated  by  the  terms  oratores  or  legatu 

In  Europe  these  terms  found  their  translation  at  first  in 
the  generic  term  of  Ambassadors  (a),  or  in  some  equivalent 
designation  of  a  single  class.  Since  the  fifteenth  or  sixteenth 
century,  the  refinements  and  the  vanity  (b)  of  European 
Courts  have  introduced  various  grades  of  diplomatic  agency 
into  the  positive  Law  of  Nations,  which  are  only  so  far  of 
importance  inasmuch  as  different  ceremonial  privileges  are 
attached  to  the  different  degrees  of  legation. 

But  to  the  accredited  public  minister  of  every  State,  what- 
ever be  his  designation,  the  rights  of  inviolability  and  the 
privileges  of  exterritoriality  appertain  with  equal  certainty 
and  strength  (c). 


(a)  AmhassadewrSj  Embaxadores,  Ambaciatori;  perhaps  from  the 
Spanish  embiar,  to  send,  or  more  probably,  regard  being  had  to  the 
similarity  of  the  word  in  various  languages,  from  ambactm  (Botschafter, 
Gewndter). 

(b)  And  the  economy,  it  should  seem,  less  expense  and  state  being  ne- 
cessary for  the  minister  of  inferior  rank.  According  to  Vattel,  Louis  XI. 
set  the  example. — L.  iv.  c.  vi.  s.  69. 

There  have  been  two  classes,  Kliiber  says,  since  the  beginning  of  the 
sixteenth,  and  three  since  the  beginning  of  the  eighteenth  century. — 
S.  170. 

(c)  "  Legati  varia  nunc  nomina  rem  ipsam  idem  sunt." — Bynk.  Da 
Foro  Leg.  c.  L 

"Qurecunque  autem  lepratorum  nomina  sint  et  qurccunque  legatio  sive 
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CCXII.  Equally  unknown  to  the  ancients  was  the  modern 
distinction  of  Ordinary,  or  Resident  (d)>  and  Extraordinary 
Ambassadors. 

The  Romans,  safe,  as  they  reasonably  concluded,  in  the 
vastness  of  their  empire,  from  foreign  invasion,  and  having 
but  little  commerce  with  other  nations,  neither  required  nor 
instituted  any  resident  embassy  in  foreign  countries. 

CCXIII.  The  breaking  up  of  this  vast  empire  into  various 
kingdoms  introduced  that  necessity,  which,  under  the  gigantic 
domination  of  Rome,  had  not  existed. 

It  was  not,  however,  till  after  the  Peace  of  Westphalia 
(1648)  that  the  institution  of  permanent  embassies,  though 
beginning,  contemporaneously  with  standing  armies,  to  take 
root  soon  after  the  fifteenth  century,  can  be  said  to  have  be- 
come the  established  practice  of  nations  (<?).  It  was  about  this 
period  that  the  rights  of  legation  began  to  be  ascertained 
with  the  careful  minuteness  which  distinguishes  this  part  of 
positive  International  Law. 

CCXI V.  Before  the  close  of  the  fifteenth  century,a  second 
order,  and  during  the  eighteenth  century  a  third  order,  of  di- 
plomatic agents  appears  to  have  sprung  up  (/) ;  and  since  the 
Congress  of  Vienna,  in  1815,  and  the  protocol  of  Aix-la- 
Chapelle(^),  in  1818,  to   which  Austria,  France,   Great 


ordinaria,  rive  extraordinaria,  quamvis  et  pro  mittentis  et  pro  mi&d 
dignitate  et  titulo  alius  atque  alius  legatis  habeatur  honor,  id  tamen 
cone  tare  debet,  si,  ut  oportet,  ex  jure  gentium  causam  aestimemus,  legati 
personam  semper  atque  sancte  habendam,  semper  aeque  custodienda  jura, 
quae  legatis,  tanquam  legatis,  debentur." — Bynk.  ibid. 

All  classes  of  diplomatic  agents  have  equally    the  "jus  revocandi 
domum." — Ibid. 

(d)  VaUd,  1.  iv.  c.  vi.  s.  73. 

(e)  Ward,  vol.  ii.  p.  413. 
Hefftern,  s.  199. 
Minus,  s.  89. 

Kluber,  s.  170. 

Merlin,  ffipert.  Ministre  public. 

(/)  Hefftern,  s.  367,  n. 

(g)  Minus,  s.  85. 
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Britain,  Prussia,  and  Russia  were  parties,  the  diplomatio 
hierarchy  has  consisted,  technically  speaking,  of  four  orders, 
classified  as  follows : — 

The  first  class  is  composed  of  ambassadors,  ordinary  and 
extraordinary  (A),  as  their  mission  be  limited  or  indeterminate 
in  point  of  time,  Papal  legates,  a  or  de  latere,  and  nuncios, 
ordinary  or  extraordinary. 

CCXV.  All  these  diplomatic  agents  enjoy,  in  the  fullest 
manner,  the  privileges  incident  to  what  is  universally  called 
the  representative  character,  by  virtue  of  which  they  repre- 
sent their  Sovereign  or  State,  not  only  in  the  conduct  of 
affairs  at  a  foreign  court,  but  they  also  represent  (i)  the 
person  of  the  Sovereign  or  State,  and  are  by  usage  entitled, 
speaking  generally,  to  the  honours  which  the  Sovereign 
or  the  State  (if  it  could  be  conceived  to  be  present)  would 
receive. 

This  idea  of  the  full  representative  character  in  the  agent, 

had  no  doubt  its  origin  in  the  fundamental  constitution  of 

Monarchical  States,  because  it  was  possible  to  represent  the 

person  of  the  Monarch ;  but  Republican  States,  nevertheless, 

"have  imitated  the  example. 

CCXVI.  Legates  a  latere  must  not  be  confounded  with 
another  class  of  Papal  agents  designated  Nuncios  (A). 

The  legates  a  latere  are  sent  by  the  Pope  into  Roman 
Catholic  countries,  to  exercise,  in  his  name,  the  spiritual 


(h)  E.g.  such  as  are  sent  on  embassies  of  congratulation,  condolence, 
or  excuse  (Miruss,  s.  86),  or  to  adjust  some  particular  dispute,  although 
there  be  a  resident  ambassador. 

Martens,  s.  103. 

(*)  MerUn  (R6pn  Minisire  public,  s.  L),  however,  says,  "  Nous  disons 
que,  dans  un  tel  ministre,  la  representation  est  presque  parfaite,  car  elle 
#  ne  l'est  pas  absolument :  quels  que  soient  les  honneurs  qu'on  rend  a  un 
ambassadeur,  ils  n'egalent  jamais  et  nulle  part  ceuz  qu'on  rendrait  a  un 
souverain  en  personne;  et  c'est  l'embarras  de  l'ltiquette,  a  l'egard  d'un 
souverain  se  trouvant  en  pays  stranger, qui  a  fait  imaginer  Tincognito" 

(k)  The  Legate  is  selected  from  the  cardinals,  but  not  the  Nuncio. 
Vide  post. 

Merlin,  ibid. 

VOL.  II.  R 
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functions  which  depend  upon  his  recognition  as  Head  of  the 
Church. 

The  nuncioa  are  ambassadors  sent  to  foreign  courts  to 
represent  the  Pope  in  the  conduct  of  his  affairs,  of  whatever 
kind  they  may  be  (/). 

CCXYII.  The  division  of  ambassadors  and  nuncios  into 
ordinary  and  extraordinary  had  its  origin  in  the  distinction 
between  permanent  or  indeterminate  missions,  and  those 
which  had  for  their  object  the  transaction  of  an  extraordinary, 
particular,  and  determinate  business. 

In  modern  practice,  however,  the  title  "  extraordinary  w  is 
given  occasionally,  as  a  title  of  greater  honour,  even  to  am- 
bassadors destined  to  a  residence,  for  an  indeterminate  period, 
at  the  court  to  which  they  are  sent  (wi). 

CCXVIII.  Diplomatic  agents  of  this  first  class  can  only 
be  sent  by  States,  whether  monarchical  or  republican,  entitled 
to  royal  honours.  That  is  to  say,  if  an  inferior  State 
accredit  an  ambassador  of  the  first  class,  he  will  not  be  re- 
ceived(it)  by  the  great  European  powers.  It  is  impossible, 
however,  to  maintain,  as  has  been  attempted,  that  the  right 
to  send  ambassadors  is  confined  to  monarchies,  or  to  deny 
that  the  rank  of  the  ambassador,  abstractedly  speaking, 
depends  upon  the  sending  and  not  upon  the  receiving 
State  (o). 

CCXIX.  The  second  class  comprises  Envoys  (Envoyes, 
Ablegati,  Prolegati,  Inviati)  Ordinary  and  Extraordinary. 

Ministers  Plenipotentiary  (Plena potentia  muniti,  Ministres 
plenipotentiaires,  bevollmachtige  Gesandten,  Minister). 


(I)  Vide  post,  Chapter  on  Religion  and  the  State. 
(m)  Martens,  ubi  supr. 

(n)  If  he  be  received  at  all,  it  must  be  according  to  his  credentials. — 
Vattely  1.  iv.  c.  vi.  s.  76.   Vide  post, 
(o)  Minus,  s.  113. 
Heffters,  s.  209. 
Martens,  s.  198. 
Vattel,  1.  iv.  c.  vi.  s.  78. 
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The  Austrian  Minister  at  Constantinople,  who  appears  to 
be  by  custom  exclusively  designated  as  Internuncius. 

The  Internuncio  of  the  Pope. 

CCXX.  The  third,  or  intermediate  class,  created  by  the 
Conference  of  the  Five  Powers  at  Aix-la-Chapelle,  in  1818, 
is  composed  of  what  are  called  "  Ministres  residents?  ac- 
credited to  the  Sovereign.  Ministers  of  this  class  are 
sometimes  said  to  represent  the  affairs,  and  not  the  person, 
of  their  Sovereign,  and  to  be  therefore  of  inferior  dignity  (p). 

The  fourth,  usually  denominated  the  third  class,  includes 
Charges  <F  Affaires  {Geschafistrager)accTediteiio  the  Minister 
of  Foreign  Affairs ;  either  such  as  are  originally  sent  and 
accredited  ad  hoc,  or  who  have  been  nominated,  either  ver- 
bally or  by  writing,  ad  interim,  during  the  absence  of  the 
minister  (y),  or  accredited  to  courts  to  which  it  is  not  cus- 
tomary to  send  a  formally  constituted  minister. 

The  ceremonial  honours  to  which  this  class  may  be  entitled 
appear  doubtful,  but  they  are  entitled  to  the  immunities  of 
recognised  diplomatic  agents,  though  without  the  formal 
character  of  "  Ministers."  To  this  class  belong  Consuls  (r) 
being  accredited  as  diplomatic  agents,  or  public  ministers, 
such  as  are  maintained  by  the  Christian  Powers  of  Europe 
and  America  at  the  Courts  of  the  Barbary  States  or  in 
Egypt. 

CCXXI.  These  different  orders  of  ministers,  it  must  be 
observed,  can  only  be  distinguished  by  the  ceremonial 
honours  accorded  to  them;  and,  in  fact,  these  divisions, 


(p)  "Le  resident  ne  represente  pas  la  personne  da  prince  dan9  sa 
dignity  mais  settlement  dans  ses  affaires." — Vattel,  1.  iv.  c.  vi.  s.  73. 

See  below,  remarks  on  his  real  identity  with  the  envoy 

(q)  Ordinarily  the  Secretary  of  Legation. — Merlin,  ibid,  8. 1.  vi. 

Martens,  s.  194. 

KKiber,  s.  182. 

Martens,  s.  194. 

(r)  "  Si  ce  prince  envoie  un  agent  avec  des  lettr  js  de  cre"ance,  et  pour 
affaires  publiques,  l'agent  est  des-lors  ministre  public :  le  titre  n'y  fait 
Hen." —  Vattel,  1.  iv.  c.  vi.  s.  75. 

k  2 
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which  make  the  differeuce  of  order  depend  upon  the  dif- 
ference of  ceremonial,  are,  strictly  speaking,  illogical  (#). 

For  if,  upon  this  principle  of  distinction,  it  were  asked 
why  the  ambassador  enjoyed  greater  honours  than  the  envoy, 
it  must  be  answered,  because  the  former  belongs  to  the  first, 
and  the  latter  to  the  second  class ;  and  if  it  were  asked  why 
the  former  belonged  to  the  first,  and  the  latter  to  the  second 
class,  it  must  be  answered,  because  the  former  is  an  ambas- 
sador and  the  latter  an  envoy. 

CCXXII.  The  only  soundand  logical  division  is  that  which 
is  founded  on  the  true  principle  of  general  International  Law, 
viz.,  a  regard  to  the  character  of  the  affair  evidenced  by  his 
credentials  (mandatum,  mandat),  entrusted  to  the  manage- 
ment of  the  agent,  whatever  be  his  title.  There  is  a  clear 
distinction,  according  to  the  nature  of  things,  between  agents 
(Plenipotentiaries),  accredited  by  one  Sovereign  to  another 
Sovereign,  and  agents  (  Charges  d?  Affaires),  accredited  by 
one  Minister  for  Foreign  Affairs  to  another  Minister  for 
Foreign  Affairs  (f). 

There  is  also  a  distinction,  less  clear  but  conceivable,  be- 
tween the  minister  representing  his  Sovereign,  both  in  his 
person  and  in  his  affairs,  as  is  the  case  with  the  ambassador, 
and  the  minister  representing  the  Sovereign  in  his  affairs 
only,  as,  according  to  Yattel  ( w),  is  the  case  with  the  Resident, 
or  even  with  the  Envoy.  Neither  of  these  classes  of  minis- 
ters have  the  preeminently  representative  character  (caractere 
representatif  par  excellence)  which  belongs  to  the  full  ambas- 
sador (x).  It  is  between  these  two  classes,  therefore,  that 
Vattel  pronounces  "  the  most  necessary  and  the  only  true 
distinction  "  to  exist. 

The  juster  division,  however,  appears  to  be  that  already 

(*)  There  is  much  truth  in  M.  Pinheiro  Ferreird's  remarks  on  this 
point — Note  to  192nd  section  of  Martens, 
(t)  Martens,  s.  191. 
Wheaton,  1.  262,  s.  6. 

(«)  L.  iv.  c.  vi.  s.  73 :   "  Le  Resident;'  &c. 
(x)  Martens,  8.  193,  Notes,  &c. 
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stated,  viz.,  between  agents  accredited  to  the  Sovereign,  and 
agents  accredited  to  the  Minister. 

CCXXIII.  It  has  been  already  observed,  that  all  these 
different  classes  enjoy  equally  the  immunities  (y)  incident  to 
the  jus  legationum  {droit  de  legation,  cPambassade,  Gesandt- 
schaftsrecht). 

According  to  the  fourth  article  of  the  Congress  of  Vienna, 
(1815),  the  rank  of  diplomatic  agents  between  themselves 
was  to  be  determined  by  reference  to  the  date  of  the  official 
notification  of  their  arrival  at  the  court  to  which  they  are 
accredited ;  and  by  the  sixth  article,  as  we  have  already 
seen  (z),  all  distinctions  of  rank  between  diplomatic  minis- 
ters, arising  out  of  the  ties  of  consanguinity  and  the  domestic 
or  political  relations  of  their  respective  courts,  are  abolished. 

CCXXI V.  Every  State  may  determine  for  itself  what  rank 
it  will  confer  upon  its  diplomatic  agents ;  nor  is  it  restricted 
by  International  Law  as  to  their  number  (a),  their  sex  (ft), 
their  religion  (c),  or  their  station,  whether  lay  or  clerical, 
military  or  civil  (d),  unless  the  latter  be  opposed  to  a  funda- 
mental law  of  the  receiving  State.  It  is  usual  for  States  to 
send  and  receive  diplomatic  agents  of  equal  rank. 

A  diplomatic  agent  may  be  accredited  at  one  and  the  same 
time  to  various  States,  as  the  history  of  Germany  and  Switzer- 
land abundantly  testifies  (e). 

(y)  Heffters,  208 :  "  In  ADsehung  der  gesandtschaftlichen  Geschafte 
selbst,  der  Fahigkeit  dazu,  und  ihrer  Giltigkeit,  ist  der  gonze  Rangun- 
terschied  vollig  ohne  Einfluss." 

(2)   Vide  ante,  Chapter  on  Sovereigns. 

Martens,  s. 109. 

(a)  Miruss,  s.  117. 

(6)  Martens,  s.  120. 

Moser,  Die  Gesandten  nach  ihren  Rechten  und  Pftichten. — Kleine 
Sckriften,  t.  8,  n.  2. 

Miruss,  s.  127. 

(c)  Vide  post,  Religion  and  the  State. 

The  Bishop  of  Ross  was  Mary  Queen  of  Scots'  ambassador;  the 
Bishop  of  Bristol  was  plenipotentiary  at  the  Peace  of  Utrecht,  the 
last  instance  of  the  diplomatic  employment  of  an  English  Bishop. 

(rf)  Kliiber,  s.  187. 

(e)  Miruss,  s.  120. 
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A  diplomatic  agent  may  be  fully  empowered  to  negotiate 
with  foreign  States,  as  at  a  congress  of  different  nations, 
without  being  accredited  to  any  particular  court:  or  he 
may  be  accredited  by  a  third  State  to  mediate  between  two 
other  States  (/). 

CCXXV.  The  legal  status  of  mere  agents  employed,  on 
behalf  of  Governments  or  Princes,  in  foreign  countries,  is  not 
very  clearly  defined  by  any  writer  upon  International  Juris- 
prudence (g). 

It  is  clear,  however,  that  agents  employed  in  adjusting 
private  claims  of  the  Sovereign,  or  negotiating  a  loan,  com- 
missioners to  settle  boundaries,  and  the  like,  are  not  virtute 
officii  clothed  with  the  immunities  of  a  diplomatic  agent. 
The  same  remark  applies  to  secret  emissaries  of  a  State, 
though  sent  with  the  permission  of  the  foreign  State  into  its 
territory. 

These  commissioners  or  emissaries,  though  furnished  per- 
haps with  (A)  letters  of  recommendation  from  their  Sovereign, 
and  therefore  entitled  to  more  consideration  than  private 
individuals,  are  not  accredited^  and  therefore  cannot  claim 
ihejus  legationum. 

If,  however,  the  State  clothe  them  with  diplomatic  powers, 
and  accredit  them  to  a  foreign  State,  they  become  entitled 
to  the  immunities  of  a  diplomatic  agent  (*). 


(/)  Minus,  s.  86,  n.  a. 

(g)   Wicquefort,  1.  pp.  62,  63. 

Vattel,  L  iv.  c.  vi.  8. 76". 

Heffters,  8.  222. 

KWer,  88. 171, 172. 

Martens,  ss.  196, 197,  and  P.  Ferreira's  notes  thereupon. 

Minus,  ss.  107-111. 

(A)  Martens,  s.  208. 

(t)  "  Le  mesme  mot  (Commissaire)  a  souvent  une  signification  plus 
estendue,  et  marque  un  ministre  qui  n'a  point  d'autre  quality  parti- 
culiere;  et  alors  il  peut  estre  ministre  public,  soit  qu'il  ait  este*  en- 
voye*  a  un  congres  ou  a  quelque  prince  ou  republique." —  1  Wicque- 
fort, 64. 

Minus,  s.  86 :  Geschaftsgesandte. 

"  Si  ce  prince  envoie  tm  agent  avec  des  lettxes  de  crlance,  et  pour 
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This  is  also  the  case  with  deputies  sent  to  a  Congress  on 
behalf  of  a  Confederation  of  States,  if  they  be  accredited. 
The  whole  question  depends  upon  whether  or  no  the  con- 
stituent body  has  been  competent,  and  has  intended  to  clothe 
them  with  a  ministerial  character. 

CCXXVI.  Consuls,  generally  speaking,  are  not  entitled 
to  the  jus  legationum.  The  institution  of  the  consulate  being 
of  great  importance  and  some  complexity,  must  be  reserved 
for  a  separate  and  distinct  discussion  (A). 


affaires  publiques,  l'agent  est  des-lors  ministre  public :  le  titre  n'y  fait 
rien."  "  II  faut  en  dire  autant  des  deputes,  oommissaires,  et  autres  charges 
d'affaires  publiques/' —  Vattel,  ibid. 

"  Tout  depend  de  la  question  de  savoir  jusqu'a  quel  point  leur  con- 
stituant  a  pu  et  voulu  leur  attribuer  un  caractere  ministeriel." — Martens, 
ibid. 

(k)  Vide  post,  Part  Seventh,  Chapter  I. 
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CHAPTER  X. 

AMBASSADORS — INSTRUCTIONS. 

CCXXVII.  With  reference  to  the  State  which  he  re- 
presents, the  public  character  of  the  ambassador  may  be 
said  to  begin  with  the  receipt  of  his  instructions,  which  con- 
tain the  measure  of  his  responsibility  to  his  own  Government. 
These  are  for  his  own  guidance;  they  may  be  secret  or 
ostensible  to  the  court  to  which  he  is  accredited,  or  their 
partial  or  entire  communication  may  be  left  to  his  discre- 
tion (a). 

Despatches  addressed  to  him  after  his  departure  may 
contain,  in  substance  or  in  form,  subsequent  and  additional 
instructions. 

CCXXVIIL  Vattel  remarks,  that  if  the  ratification  of 
the  principal  were  not  now  held  necessary  for  any  engage- 
ment entered  into  by  the  ambassador,  these  instructions 
would  be  liable  to  those  principles  of  construction  which 
natural  (b)  law  would  apply  to  the  matter,  of  agency  and 
procuration  {procuration,  mandemenf). 

CCXXIX.  With  reference  to  the  State  to  which  he  is 
sent,  the  public  character  of  the  ambassador  receives  its  formal 
recognition  on  the  production  of  his  Letters  of  Credence 

(a)  Vattel,  L  iv.  c  vi.  8.  77. 
WKeaton,  L  s.  268. 
Hefflers,  s.  210. 
Martens,  s.  205. 

Bynkershoek,  Q.J.  PA.  2.  c.  vL :  "  Legati  quid  reruui  olim  egerint,  et 
nunc  agant  cum  publico  audiuntur." 

(&)  Here  the  Justinian  Law  would  be  almost  necessarily  resorted  to. 
Minus,  8. 138. 
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(lettrcs  de  crSance,   Creditiv,    Credentialen,  Beglaubigungs- 
schreiben)  (c). 

This  instrument  is  addressed  by  the  Sovereign  or  chief 
magistrate  of  the  State  which  the  ambassador  represents  to 
the  Sovereign  or  State  to  which  he  is  sent*  In  the  case  of  a 
charge  d'affaires,  it  is  addressed  by  one  Minister  of  Foreign 
Affairs  to  another  (</).  It  contains  the  general  purport  of  the 
mission,  and  the  name  and  class  of  the  diplomatic  agent,  and 
requests  that  faith  may  be  given  to  his  representations  on  the 
part  of  his  principal  (e).  The  same  Letters  of  Credence  may 
suffice  for  several  ministers,  if  they  be  of  the  same  rank. 

Sometimes  one  minister  is  furnished  with  several  Letters 
of  Credence,  if  he  be  accredited  to  several  Sovereigns  or 
States,  or  to  the  same  Sovereign  in  various  capacities.  If  the 
rank  of  the  diplomatic  agent  be  changed  during  his  residence 
at  a  foreign  court,  fresh  Letters  of  Credence  are  required,  and 
the  ceremonies  incident  to  their  presentation  are  renewed  (/). 
According  to  modern  custom,  the  Full  Power  empowering 
the  diplomatic  agent  to  negotiate,  is  not  inserted  in  the 
Letters  of  Credence,  but  is  a  separate  instrument,  drawn  up 
in  the  form  of  letters  patent  (mandatum  procuratorium,  pleni- 
potentia,  plein  pouvoir,  Vollmachi)  (g), 

(c)  Vattel,  1.  iv.  c.  vi.  g.  76 :  "  Les  lettres  de  crSonce  sont  l'instrument 
qui  autorise  et  constitue  le  ministre  dans  son  caractere  aupres  du 
prince  a  qui  elles  sont  adressees.  Si  ce  prince  recoit  le  ministre,  il 
ne  peut  le  recevoir  que  dans  la  qualite"  que  lui  donnent  ses  lettres  de 
creance.  Elles  sont  comme  sa  procuration  gene'rale,  son  mandement 
auverty  tnandatum  manifestum." 

Ibid,  s.  83  :  i(  Des  qu'il  est  entre*  dans  le  pays  ou  il  est  envoyd,  el  qu'il 
te  fait  connaitre,  il  est  sous  la  protection  du  droit  des  gens." 
Heffiters,  s.  200. 

(d)  Marten*,  s.  202. 
Wheaton,  L  267. 

(e)  Martens,  ubi  supr. 
If)  Heftere,  s.  210. 

(g)  Vattel  does  not  mention  the  instrument  of  Full  Powers  as  distinct 
from  the  Letters  of  Credence. 
Miruss,  s.  136,  1-141. 
Martens,  s.  204. 
JMysatan,  1.  268. 
Hefters,  8.  210. 
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CCXXX.  It  is  the  Full  Power,  whether  it  be  a  sepa- 
rate instrument  or  contained  in  the  Letters  of  Credence, 
which  founds  the  authority  of  the  diplomatic  agent  as  the 
representative  of  his  Sovereign,  and  the  terms  of  it  are 
binding  on  him  and  his  principal,  though  at  variance  with 
secret  instructions. 

This  important  principle  of  International  Law,  which 
clearly  flows  from  the  reason  of  the  thing,  is  supported  by 
the  express  authority  of  Grotius  (A),  and  by  the  analogy  of 
the  law  of  mercantile  agency  as  set  forth  in  the  Digest, 
which  is  in  this  instance,  as  in  others,  the  written  Law  of 
Nations  (i). 

The  Full  Power  may  be  general  or  special.  The  general 
Full  Power  (mandatum  iltimitatum)  capacitates  the  holder 
of  it  for  all  the  usual  diplomatic  functions,  or  for  negotiating 
generally  with  a  foreign  State. 

There  are  some  instances  of  such  a  Full  Power  being 
construed  as  accrediting  the  bearer  to  all  courts  (actus  ad 
omnes  populos)  (A) ;  but  this  construction  has  long  ceased 
to  be  maintained. 

(A)  Grotius,  1.  ii.  c  xi.  s.  12 :  "  Sed  et  per  hominem  alteram  obliga- 
mur,  si  constat  de  voluntate  nostra,  qua  ilium  elegerimus  ut  instrumen- 
tum  nostrum  ad  hoc  speciatim,  aut  sub  generali  notione.  Et  in  generali 
prepositione  accidere  potest,  ut  nos  obliget  qui  propositus  est,  agendo 
contra  yoluntatem  nostram  sibi  soli  significatam :  quia  hie  distinct! 
sunt  actus  volendi :  unus,  quo  nos  obligamus  ratum  habituros  quicquid 
ille  in  tali  negotiorum  genere  fecerit,  alter,  quo  ilium  nobis  obligamus  ut 
non  agat  nisi  ex  prascripto,  sibi  non  aliis  cognito.  Quod  notandum  est 
ad  ea,  qua*  Legati  promittunt  pro  Begibus  ex  vi  instrumenti  procuratorii, 
excedendo  arcana  mandate'7 

lb.  s.  xiii. :  "  Atque  hinc  etiam  intelligi  potest  exercitoriam  et  insti- 
toriam,  quae  non  tarn  actiones  sunt  quam  qualitates  actionum,  ipso  natu- 
rali  jure  niti." 

Bynk.  Q.  J.  P.  1.  ii.  s.  2,  c.  7. 

(t)  u  Ut  autem  obtinuit,  Jus  Justinianaeum  appellari  Jus  cotnmtme,  ita  N 
Ticissim  Jus  commune  genere  quodam  reciprocationis,  appellabitur  Jus 
Ca38areum." — Bynkershoek,  Q.  J,  P.  1.  i.  c  xxiv. 

(k)  Mima,  s.  137. 

KJiiber,  s.  193,  n.  cf  who  says  that  two  instances  are  found  in  Lamberty 
Mtmoires,  viii.  748,  ix.  663. 

Martens,  s.  204,  n.  6,  cites  De  Torey,  Mtmoircs,  t.  ill.  p.  65,  and  says, 
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The  special  Full  Power  (mandatum  limitatum)  authorises 
the  holder  of  it  to  transact  only  a  particular  business :  the 
limits  of  his  authority  are  defined,  and  out  of  these  he  cannot 
travel. 

CCXXXI.  If  these  powers  be  granted  to  several  persons, 
it  should  be  expressed  in  them  (7)  whether  they  may  act 
severally  or  only  jointly  in  the  execution  of  their  office. 

In  time  of  peace,  the  diplomatic  agent  is  sufficiently  pro- 
tected by  the  passport  of  his  own  Government.  In  time  of 
war  he  must  be  provided  with  a  pass  of  safe-conduct  (sattf- 
conduit,  xalvi  conductus  litera),  to  ensure  his  protection 
while  travelling  through  the  territories  of  the  enemy  of  his 
State  (wt). 


that  the  plein  pouvoir  given  by  the  First  Consul  to  Augereau,  in  1800, 
to  make  peace  with  the  princes  of  the  empire,  was  of  this  description. 

(/)  Martens,  s.  204. 

(m)  MirusSj  s.  135. 

Wheaton,  1.  268,  269. 
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CHAPTER  XL 

AMBASSADORS — ARRIVAL — AUDIENCE. 

CCXXXII.  Every  diplomatic  agent  must  notify  his 
arrival  to  the  Minister  for  Foreign  Affairs  (a). 

If  the  diplomatic  agent  be  of  the  first  class,  his  arrival  is 
communicated  through  the  Secretary  of  the  Embassy,  or 
some  other  gentleman  ( Gesandtschaftscavalier)  attached  to 
the  mission. 

He  delivers  a  copy  of  the  Letters  of  Credence  to  the 
Minister  for  Foreign  Affairs,  and  requests  an  audience  for 
his  principal  with  the  Sovereign. 

This  audience  may  be  either  public  or  private :  diplomatic 
agents  of  the  first  class  are  alone  entitled  to  the  former. 
But  this  audience  is  not  a  necessary  preliminary  to  his. 
entering  upon  the  performance  of  his  functions. 

The  public  audience  used  to  be  preceded  by  a  solemn 
entry  {entree  solennelle),  the  details  of  which,  such  as  the 
number  of  horses  which  may  draw  the  ambassador's  coach, 
the  staircase  by  which  he  is  to  ascend,  and  the  like,  have 
been  dwelt  upon  with  patient  and  characteristic  minuteness 
by  many  German  publicists.  The  ceremony  has  now  fallen 
into  general  desuetude  (&). 

At  the  audience,  which  is  now  usually  private,  the 
Letters  of  Credence  are  delivered,  a  complimentary  speech 
is  made  by  the  ambassador,  and  replied  to  by  the  Sovereign. 

(a)  Martens,  8.  206. 
Mirwu,  s.  307. 
Wheaton,  1.  270. 

(b)  "  Au  reste,  toute  cette  pembie  ctrtnumie  deY  audience  solennelle  est 
peu  neceftsaire,  nierae  a  un  ambasaadeur,  pour  entrer  en  fonetione,"  &c 

Marten*,  ibid. 


AMBASSADORS — ARRIVAL — AUDIENCE.  253 

CCXXXIIL  If  the  diplomatic  agent  be  of  the  second 
or  third  class,  his  arrival  is  notified  by  a  letter  to  the 
Minister  for  Foreign  Affairs  who  is  requested  to  take  the 
orders  of  his  Sovereign  respecting  the  delivery  of  the  Letters 
of  Credence. 

It  should  seem  that  the  majority  of  European  courts 
would  concede  to  these  diplomatic  agents  the  privilege  of  a 
public  audience  (c).  In  practice,  however,  the  Sovereign 
usually  receives  them  at  a  private  audience,  at  which  the 
Minister  for  Foreign  Affairs  restores  to  them  their  Letters 
of  Credence. 

If  the  diplomatic  agent  be  of  the  fourth  class,  if  he  be  a 
Charge  d?  Affaires  not  accredited  to  the  Sovereign,  his  arrival 
is  notified  by  letter  to  the  Minister  for  Foreign  Affairs,  of 
whom  alone  an  audience  is  requested,  for  the  purpose  of  de- 
livering the  Letters  of  Credence  (rf). 

In  Republican  States,"  Mr.  Wheaton  observes,  "  the 

diplomatic  agent  is  received  in  a  similar  manner  by  the 
"  chief  executive  magistrate  or  council  charged  with  the 

foreign  affairs  of  the  nation."  It  should  seem,  however, 
that  though  there  is  less  uniformity  in  republican  courts  as 
to  the  observance  of  the  ceremonies  of  a  public  audience, 
they  have  nevertheless  retained  the  principal  circumstances 
of  the  etiquette  practised  by  monarchical  courts  upon  these 
occasions  (e). 

CCXXXIV.  The  rules  of  etiquette  which  long  usage 
has  established  between  diplomatic  agents  resident  at  the 
same  foreign  court,  and  towards  the  members  of  the  foreign 
Government,  occupy  many  pages  of  some  works  upon  In- 
ternational Law ;  but  these  rules,  though  their  observance 
on  the  ground  of  convenience  be  very  desirable,  and  their 
non-observance   would   denote  ill-breeding    in    the    State 


(c)  Martens,  s.  207. 

MirusSy  8. 311,  would  seem  to  deny  this. 

(d)  Wheaton,  ibid. 

(e)  Martens,  s.  200. 
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renouncing  them,  do  not  arrive  at  the  dignity  of  laws,  or 
attain  the  character  of  rights  (/). 

CCXXXV.  Merlin's  remark  is  sound  and  just,  that 
there  is  but  one  general  rule  on  this  subject:  namely,  that 
public  ministers  should  receive  all  the  distinctions  which 
etiquette  and  the  manners  of  each  nation  have  determined, 
as  marks  of  that  estimation  which  is  befitting. 

It  must  be  remembered  that  custom  may  impart  a  value 
to  a  ceremony  in  itself  indifferent,  but  which  has  become 
significant  of  the  estimation  in  which  the  object  of  the 
ceremony  is  held.  We  have  seen  an  instance  of  this  in  the 
honours  of  the  salute  paid  to  the  flags  of  nations.  When 
usage  has  attached  a  real  value  to  a  point  of  etiquette,  the 
omission  of  it  is  not  justifiable  by  any  principle  of  Inter* 
national  Law  (g). 

CCXXXVI.  Nevertheless,  it  must  always  be  competent 
to  a  Sovereign  to  make  alterations  in  the  ceremonies  of  his 
court :  he  must,  of  course,  be  prepared  for  two  consequences 
— one  would  probably  be,  that  foreign  nations  will  refuse  to 
accredit  diplomatic  agents  to  him  to  be  received  upon  the 
footing  of  these  alterations;  another,  in  all  likelihood, 
would  be,  that  he  must  submit  himself  to  retaliatory  altera- 
tions, in  the  person  of  his  own  representatives,  at  foreign 
courts  (A). 

CCXXXVII.  (t)  The  mission  of  a  diplomatic  minister 
may  be: — 

(f)  Wheaton,  1.  272. 
Merlin,  ibid,  s.  iv. 

(g)  "  Quand  une  coutume,"  says  Vattel,  "  est  tellement  e*tablie  qu'elle 
donne  one  valour  rgelle  a  dee  choses  indifferentes  de  leur  nature,  et 
une  signification  constante  euivant  les  moeurs  et  lea  usages,  le  droit 
des  gens  naturel  et  necessaire  oblige  d'avoir  egard  a  cette  institution, 
et  de  se  conduire,  par  rapport  a  ces  choses-la,  comme  si  elles  avaient 
elles-memea  la  valeur  que  les  hommes  y  ont  attached." — L.  iv.  c  vi. 
8.79. 

(h)  Merlin,  s.  iv. 

See  also  Martens,  8.  184,  upon  this  point. 
(V)  Martens,  1.  iv.  c.  3,  s.  148. 
Miruss,  as.  3GG-370. 
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1.  Altered  in  its  rank  or  character. 

2.  Suspended. 

3.  Entirely  closed  or  ended. 

CCXXXVIII.  It  is  altered  in  its  character  when  the 
grade  of  the  embassy  is  heightened  or  lowered,  when  an 
envoy  becomes  an  ambassador,  or  vice  versa,  or  when  an 
ambassador,  sent  on  an  affair  of  ceremony,  becomes  a  resi- 
dent ambassador.  By  such  changes  as  these  the  embassy 
is  not  suspended  or  ended,  but  only  changed,  as  to  its  diplo- 
matic rank  or  character. 

CCXXXIX.  Various  events  may  happen  which  suspend 
the  functions  of  the  ambassador ;  for  instance,  the  death  of 
his  Sovereign  may  have  this  effect  only,  though  it  may  also 
end  his  mission.  During  this  interval,  however,  he  enjoys 
all  the  privileges  of  inviolability  and  exterritoriality  which 
appertain  to  his  office.  These  remain  until  his  embassy  be 
bona  fide  terminated,  and  until  he  has  left  the  territory  of 
the  State  to  which  he  has  been  accredited.  Thus  Grotius 
observes :  "  In  itu  continuo  et  de  reditu  censetur,  non  hoc 
"  ex  vi  verbi,  sed  ut  absurdum  vitetur :  neque  enim  inutile 

esse  beneficium   debet.     Et    abitus   tutus  intelligendus 

usque  dum  eo  pervenerit  ubi  in  tuto  sit "  (A). 

CCXL.  The  mission  is  ended  by : — 

1.  The  lapse  of  a  particular  period,  as  in  the  case  of  an 
ambassador  appointed  ad  interim,  when  the  regular  ambas- 
sador returns  to  his  post. 

2.  By  the  accomplishment  of  the  particular  object  of  the 
mission,  as  in  the  case  of  an  embassy  sent  for  the  purpose 
of  congratulation,  or  to  represent  a  State  at  a  particular 
ceremony;  or  when  there  has  been  a  special  and  limited 
object  to  the  mission,  which  has  either  been  attained  or  has 
failed. 

3.  By  the   death,   abdication,  or  dethronement  of  the 


Kliiber,  ss.  228-230. 
Wheaton,  Dr.  Int.  i.  ss.  23,  24. 
(k)  L.  iii.  c.  xxi.  16. 
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Sovereign  accrediting  the  ambassador,  or  by  the  death  of 
the  Sovereign  to  whom  he  is  accredited.  In  both  these 
cases,  according  to  International  Usage  and  Practice, 
the  ambassador  must  be  accredited  anew  by  his  Sovereign ; 
though,  in  cases  in  which  it  is  known  that  his  mission  is 
only  suspended,  and  that  he  will  be  re-accredited,  it  is  usual 
to  continue  to  transact  business,  sub  spe  rati,  with  him  as 
ambassador. 

4.  By  the  formal  declaration  of  the  ambassador,  on 
account  of  some  injury  or  insult,  or  of  some  pressing  urgency, 
that  his  mission  must  be  considered  as  closed. 

5.  By  the  aot  of  the  court  to  which  he  is  accredited, 
when  that  court,  on  the  ground  of  his  misconduct,  or  of  a 
quarrel  with  his  Government,  orders  the  ambassador  to  leave 
the  territory,  without  waiting  for  his  formal  recall. 

6.  By  the  voluntary  resignation  of  his  office  by  the  am- 
bassador himself. 

7.  By  his  recall  by  the  Government  which  accredited 
him. 

CCXLI.  In  the  last-mentioned  case  it  is  usual  for  the 
ambassador  to  request  an  audience,  more  or  less  formal, 
according  to  circumstances,  with  the  Sovereign  to  whom  he 
is  accredited,  and  to  deliver  to  him  the  order  or  letter  recall- 
ing him  {lettres  de  rappel,  Zuruckberufungsschreiben).  He 
afterwards  usually  receives,  in  return,  letters  or  papers  to 
facilitate  his  return  (what  are  termed  lettres  de  recreance  (/), 
recreditio),  and  his  passport,  and  sometimes  a  present ;  but 
the  Republic  of  the  North  American  United  States  follows 
the  example  of  the  ancient  Republic  of  Venice,  and  forbids 
her  representatives  to  accept  any  such  present. 

(I)  "  Recreance  est  aussi  en  usage  dans  cette  phrase,  lettres  de  rtcrSance, 
qui  se  dit,  soit  des  lettres  qu'un  prince  envoie  a  son  ambassadeur,  pour  lea 
presenter  au  prince  d'auprls  duquel  il  le  rappelle ;  soit  des  lettres  que  ce 
prince  donne  a  un  ambassadeur,  afin  qu'il  lee  rende,  a  son  retour,  au  prince 
qui  le  rappelle.  Le  roi  de[Prusse  envoya  une  lettre  de  r&reance  a  son 
ambassadeur  pour  le  faire  revenir.  Le  roi  d'Espagne  donna  une  lettre  de 
r£cr£ance  a  I'ambassadeur  de  France,  lorsqu'il  prit  son  audience  de 
congeV' — Diet  de  FAcad.  v.  RScriance. 
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CCXLIL  When  the  death  of  the  ambassador  himself 
ends  his  mission,  the  first  step  that  the  Secretary  of  Legation 
— or,  in  his  default,  some  Minister  of  an  allied  Power — takes 
is  to  affix  a  seal  upon  his  official  papers,  and,  if  necessary, 
upon  his  moveables.  It  is  only  a  case  of  necessity  that 
warrants  the  interference  of  the  local  authority.  His  corpse 
is  entitled  to  a  decent  burial  at  the  place  of  his  death,  or  it 
may  be  removed  for  the  purpose  of  interment  elsewhere ; 
and  it  is  exempted  from  any  mortuary  dues  usually  payable 
in  the  country.  All  questions  relating  to  his  moveable 
property,  whether  he  died  testate  or  intestate,  are,  by  a  long- 
established  rule  of  International  Comity,  determinable  only 
by  the  laws  of  his  domicil  or  of  his  own  country.  His  move- 
able* are  also  exempt  from  any  kind  of  tax  or  impost  {droit 
tfaubaine,  detractio).  It  is  usual  also  to  continue  to  the 
widow,  family,  and  suite  of  the  deceased,  the  privileges  and 
immunities  incident  to  his  office,  for  such  limited  period  as 
may  reasonably  suffice  to  enable  them  to  leave  the  country. 


VOL.  II  s 
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PAET  THE  SEVENTH. 


CHAPTER  I. 

CONSULS — HISTORICAL   INTRODUCTION. 

CCXLIIL  In  the  second  chapter  of  the  former  volume 
of  this  work  (a),  mention  was  made  of  a  class  of  public  officers 
who,  though  not  clothed,  accurately  speaking,  with  a  repre- 
sentative character,  are  entitled  to  a  ^turn-diplomatic  position, 
namely  Consuls  (b). 

It  is  proposed  now  to  take  into  consideration  the  character 
and  functions  imparted  by  International  Law  to  this  class  of 
public  officers. 

CCXLIV.  The  institution  of  a  Foreign  Consulate,  within 
the  territory  of  an  independent  nation,  is  a  most  important 
result  of  International  Comity ;  but  inasmuch  as  Custom, 
Prescription,  and  Treaty  have  placed  the  Resident  Consu- 
late, as  much  as  the  Resident  Embassy,  within  the  domain 
of  Right,  it  seems  more  properly  discussed  in  this  portion  of 
the  work  than  in  that  portion  which  is  devoted  to  the  exclu- 
sive consideration  of  questions  relating  to  International 
Comity  (c).  The  origin  of  this  institution  is  probably  trace- 
able to  that  Domestic  Consulate  which,  after  the  fall  of  the 
Western  Empire,  was,  during  the  earlier  part  of  the  Middle 
Ages,  founded  in  most  of  the  maritime  cities  of  the  south  of 

(a)  Vide  ante,  vol.  i.  p.  10. 

(b)  MittitZ)  Manuel  dee  Consuls,  t  i.  p.  6 ;  a  work  of  marvellous  research 
and  great  ability. 

(c)  Vide  ante,  vol.  L  pp.  12, 13,  et  prasertim,  pp.  182, 183. 
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Europe  connected  with  commerce  and  navigation,  the  juris- 
prudence and  authority  of  which  rested  mainly  upon  principles 
gleaned  from  the  Roman  and  Greek  Law. 

The  tribunals  of  the  domestic  institution  were  occupied  by 
judges  (d),  known  by  the  name  oiJuges  Consuls,  or  Consuls 
Marchands ;  while  the  foreign  institution  was  dependent  on 
certain  officers  known  by  the  title  of  Consuls  doutre  mer>  or 
Consuls  a  Vetranger.  These  latter  officers  were  persons  sent 
by  independent  countries,  or  free  cities,  to  the  seaports  and 
adjacent  towns  of  foreign  kingdoms,  for  the  purpose  of  protect- 
ing the  national  commerce,  especially  in  matters  of  shipwreck, 
of  watching  over  national  interests  and  privileges,  and  of  ad- 
justing  disputes  between  national  sailors  and  merchants  (i). 

The  perils  to  which  infant  commerce  was  exposed,  and  the 

insecurity  of  personal  intercourse  with  foreigners  during  the 

times  of  oppression  which  followed  the  overthrow  of  the 

Western  Empire,  rendered  the  two  following  objects  matters 

*of  the  greatest  importance  : — 

1.  The  obtaining  in  foreign  countries  a  place  of  safe 
deposit  for  merchandise. 

2.  A  jurisdiction  within  the  limits  of  it,  independent  of 
the  country  in  which  it  was  situated. 

About  the  eleventh  century  depositories  and  ^jurisdiction  in 
Europe,  for  the  purpose  of  taking  cognizance  of  all  questions 
of  this  kind,  sprang  into  existence  under  the  protection  of 

(d)  The  term  "  cotmdaire  "  is  still  used  as  synonymous  with  "  com- 
mercial "  on  the  Continent.  "  Sentence  consulaire"  lt  condamnation  con- 
sulaire"  "  juridktion  consulaire"  as  expressing  the  attributes  and  powers 
of  "tribunaux  de  commerce." — De  Martens,  Le  Guide  diplomatique, 
t.  i.  p.  238,  notes. 

(e)  The  first  chapter  of  the  famous  Consolato  del  Mare  is  in  these 
words : — "  Sogliono  ogn'  anno,  il  di  del  Natale  del  nostro  Signore,  all' 
ora  del  veepero,  gli  uomini  da  bene  naviganti,  e  padroni,  marinari,  o 
tutti,  o  maggior  parte  di  quelli,  ragunam  in  consiglio,  in  un  luogo  da 
loro  eletto,  e  deputato,  come  per  usanza  hanno  nella  Citta  di  Valenza; 
e  quivi  per  elezione,  e  non  per  sorte,  tutti  insieme  raccolti,  o  la  mag- 
gior parte  di  loro,  eleggono  due  uomini  da  bene,  dell'  arte  del  mare, 
per  loro  Consoli,  e  per  Giudici  un'  altro  della  medesima  fazione  del 
mare,  e  non  d'  altro  qualsisia  ufficio   o  arte ;  e  questo  eleggono   per 

s  2 
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Consuls  upon  the  shores  of  the  Mediterranean  Sea;  and 

in  the  East,  the  establishment  of  similar  institutions  upon 

the  coast  of  Syria  was  one  of  the  immediate  consequences  of 

the  Crusades.     The  establishment  of  factories  in  Greece  by 

the  inhabitants  of  Amalphi  and  Venice,  indeed,  preceded 

the  Crusades,  while  the  establishment  of  factories  in  Syria 

rVw_as  the  fruit  of  those  conquests.     These  were  at  first  under 

\   the  protection  of  the  Christian  and   Frank  sovereignties, 

[   which,  from  the  conquest  of  Palestine  till  the  thirteenth 

I   century,  maintained  their  position  in  the  East. 

During  this  period,  a  system  seems  to  have  prevailed  that 
every  European  should  be  amenable  only  to  the  law  of  his 
native  country  (/).  After  this  period,  when  the  East  had 
fallen  under  the  captivity  of  Islam,  treaties  were  entered 
into  (of  which  the  fourteenth  century  furnishes  abundant 
examples)  between  the  Christian  and  Moslem  Powers,  and 
especially  in  Egypt,  which  confirmed  the  establishment  of 
European  consulates  in  Mahometan  countries. 

About  the  same  time  the  institution  began  to  extend  itself, 
keeping  pace  with  the  extension  of  trade,  beyond  the  limits 
of  the  Mediterranean,  over  the  northern  and  eastern  coasts 
of  Europe.  In  the  ports  of  the  Baltic  and  the  Mediterranean 
especially,  foreign  merchants  inhabited  particular  quarters 
of  the  town,  subject  to  the  jurisdiction  and  authority  of  their 
Consuls,  who  were  also  designated  by  various  titles,  accord- 
ing to  the  customs  of  various  countries,  viz.:  Governors, 
Protectors,  Ancients,  Aldermen  (g),  Syndics,  Jurats,  Prevosts, 


Giudice  delle  appellazioni,  le  quali  appellazioni  si  fanno  delle  sentenze 
date  per  i  predetti  Consoli.  E  le  sopradette  elezioni  si  fanno  per 
-vigore  de'  privilegi  ottenuti  dal  Re,  e  dagli  antecessori  di  quello, 
quali  privilegi  hanno  gli  uomini  da  bene  della  sopradetta  arte 
del  mare."  Then  follow  several  chapters  as  to  the  mode  of  exercising 
their  jurisdiction,  both  by  the  Consuls  and  the  Court  of  Appeal 

(f)   Vide  post,  Domicil,  vol.  iv. 

MUitz,  1.  ii.  c.  1.  Rtsumtph.  304-401. 

Hefflers,  Drittes  Buch,  iii.  Die  Consuln,  s.  224. 

{(/)  Appellation  of  the  Hanse  Towns. 
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Capitouls,  Echevins,  and  who  administered  justice  to  their 
fellow-countrymen  according  to  their  national  laws,  and 
maintained  the  privileges  concedecTto  them  in  all  matters, 
especially  as  to  the  use  of  the  weights,  measures,  and  coins  of 
their  respective  countries. 

The  organisation  of  the  Consulate  was  more  or  less  com- 
plete, as  the  interests  which  the  Consul  had  to  protect 
were  more  or  less  regular,  as  the  obstacles  they  had  to 
encounter  were  greater  or  less,  as  the  Municipal  Laws 
of  the  State  in  which  they  were  established  were  more  or 
less  penetrated  by  the  commercial  spirit.  The  Levant  pro- 
duced the  best  specimens  of  the  institution ;  and  Venice, 
Genoa,  Marseilles,  and  Barcelona  appear  to  have  been  the 
cities  in  which  it  attained  the  greatest  perfection  (A). 

At  this  time,  when  the  faith  of  treaties  was  little  respected ; 
when  even  alliances  of  States,  subjected  as  they  were  to 
frequent  violations,  offered  but  a  feeble  guarantee  for  the 
security  of  life  and  property  to  the  stranger;  when  one 
nation  generally  regarded  the  trade  of  another  as  an  injury 
to  her  own  subjects ;  when  embassies  were  of  rare  occurrence 
and  of  short  duration,  and  when  there  were  no  Resident 
Ambassadors,  International  Commerce  would  have  withered 
away  without  the  protecting  shadow  of  the  Consulate. 
Consuls  alone,  at  this  time,  enjoyed  the  full  privileges  of 
the  jus  gentium,  and  all  the  immunities  accorded  at  the 
present  time  to  Ambassadors. 

Before  the  middle  of  the  seventeenth  century,  however,  a 
great  change  had  been  effected  in  the  whole  condition  of 
International  Commerce  and  of  International  intercourse 
generally.  About  this  time,  permanent  and  perpetual  lega- 
tions had  become  a  part  of  the  received  Public  Law  of 
Europe;  the  idea  of  national  independence,  moreover, 
had  taken  deep  root,  and  the  exterritorial  jurisdiction, 
both  criminal  and  civil,  of  the  Consuls  was  wholly  at  variance 
with  this  principle ;  at  the  same  time  the  general  refinement 


(K)  Miltitz,  1.  ii.  c.  2,  s.  viii.  p.  492. 


262  INTERNATIONAL   LAW. 

of  manners,  and  the  improvement  of  Municipal  Law, 
rendered  it  less  necessary ;  and  throughout  Christian  Europe, 
this  jurisdiction  passed  into  the  hands  of  the  territorial 
authorities. 

The  mediaeval  institution  of  consular  jurisdiction,  under 
the  influence  of  these  causes,  entirely  changed  its  condition 
and  character,  and  shrank  into  a  general  vigilance  of  the 
Consul  over  the  interests  of  the  shipping  and  navigation  of 
his  nation,  and  into  a  kind  of  authority,  not  very  accurately 
defined  (t),  over  the  members  of  it  at  a  particular  locality. 

This  is  the  position  which,  in  Christian  countries,  the 
Consulate  occupies  at  the  present  day.  In  Mahometan 
countries,  however,  Consuls  have  retained,  by  virtue  of 
express  stipulations  in  treaties,  the  jus  gentium  incident  to 
accredited  ^linist^rs,  together  with  the  especial  prerogatives 
of  jurisdiction,  which  have  been  alluded  to  (A). 

CCXLV.  The  status  of  the  Consulate,  therefore,  at  the 
present  time  seems  to  require  a  twofold  division,  viz. : — 

1.  The  legal  status  of  Consuls  in  Christian  countries. 

2.  The  legal  status  of  Consuls  in  the  Levant  and  in 
Mahometan  countries. 

(t)  "  A  Taimable,  aimablement"  in  the  Consular  Instructions  put  forth 
by  France  and  Greece. 

(k)  MUtihj  1.  iii.  c.  1. 

Bynkershoekj  De  Foro  Leg.  vol.  vi  c.  x. 

Martens,  Droit  des  Gens,  1.  iv.  c.  iii.  s.  147. 

Vattel,  1.  ii.  c  ii.  s.  34. 

Bluntschli,  Introd.  p.  23:  "Le  nouveau  droit  international  connait  a 
cfite"  des  Ligations  le  systeme  des  Consulate.  Le  nombre  des  consuls  est 
beaucoup  plus  considerable  que  celui  des  representants  diplomatiques  des 
Stats,  et  tend  a  s'augmenter  beaucoup.  Les  consulate,  rtpandus  sur  toute 
la  surface  terrestre,  enveloppent  le  globe  comme  un  reeeau  de  postes  in- 
ternationaux ;  ils  facilitent  les  relations  pacifiques  entre  les  nations, 
et  donnent  plus  d'intensite"  &  la  Tie  commune  et  aux  interets  communs 
des  peuples.  Les  consuls  ne  sont  pas,  comme  les  diplomates,  les  repre- 
sentants des  Stats;  ils  ont  surtout  a  proteger  a  l'e'tranger  les  interets 
de  leurs  nationaux,  et  &  procurer  aux  droits  de  ces  derniers  la  protec- 
tion qu'on  leur  accorde  dans  la  patrie.  C'est  pour  cela  que  I'importance 
des  consulate  augmente  en  proportion  du  ddveloppement  et  des  progrea 
des  relations  entre  peuples." 
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CHAPTER  II.  (a). 

MODERN  CONSULATE   IN  CHRISTIAN  COUNTRIES. 

CCXLVI.  Consuls  in  Christian  countries  are  not, 
legally  speaking,  Public  Ministers  of  the  State  to  which  they 
belong,  though  having  a  public  character,  they  are  under  a 
more  special  protection  of  International  Law  than  uncom- 


(a)  Kent's  Commentaries,  fyc.  vol.  i.  part  1,  L  ii.  p.  41. 

Wheaton's  Hist.  p.  244. 

Wheaton's  Elements,  fyc.  vol.  i.  p.  282. 

Fynn's  British  Consul  Abroad,  passim, 

Witdman's  Int.  Law,  vol.  i.  p.  130  j  voL  ii.  p.  41. 

Hefiers,  Drittee  Buch,  p.  223. 

Ortolan,  Dipl.  de  la  Mer,  t.  i.  p.  275. 

De  Martens  et  De  Cussey,  i.  Index  expl.  " Consuls" 

Wicquefort,  t.  i.  b.  5.  p.  1. 

Valxn,  Ord.,  voLi.  1. 1. 1.  9.  De  Consuls. 

Saalfeld,  Handbuch  des  posUiven  VoUcerrechts,  p.  117,  8.  55.  A  very 
useful  and  correct  summary  of  the  duties  and  rights  of  Consuls. 

Beportfrom  the  Select  Committee  on  Consular  Establishments,\ai&  before 
Parliament,  10th  August,  1835. 

FceUx,  Droit  international  prive',  ch.  Exterritoriality. 

Flassan,  Histoire  generate  et  raisonnie  de  la  Diplomatie  francaisef 

t.     •< 
l.  vn. 

Gfrundsatze  des  praktischen  Europaischen  Seerechts,  von  Kaltenboon, 
Berlin,  1651 ;  ii.  352,  s.  216. 

Le  Guide  diplomatique,  par  le  B.  Charles  de  Martens,  t,  i.  c.  12,  p.  236. 
(4th  ed.  1851.) 

Begulations  prescribed  for  the  use  of  the  Consular  Service  of  the  United 
States,  Washington,  1870. 

Instructions  to  Consuls  relative  to  the  Merchant  Shipping  Act,  prepared  by 
Board  of  Trade,  London,  1855. 

On  the  23rd  of  February,  1871,  the  House  of  Commons  appointed  a  com- 
mittee "  to  enquire  into  the  constitution  of  the  diplomatic  and  consular 
services,  and  their  maintenance  on  an  efficient  footing,  required  by 
the  political  and  commercial  interests  of  the  country." 


V  ► 
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missioned  individuals.  This  protection  they  have  a  right  to 
claim  both  from  the  State  which  sends,  and  from  the  State 
which  admits  them.  But  they  are  not  the  representatives 
of  their  State,  nor  entitled  to  any  of  the  privileges  and 
immunities  accorded  to  such  representatives,  whether  they 
be  full  ambassadors  or  simple  charges  d'affaires,  and  for 
these  more  especial  reasons  : — 

1.  They  are  not,  except  in  cases  where  they  are  also 
charges  d'affaires  \b),  furnished  with  credentials  (Jettres  de 

\  creance),  but  with  a  mere  commission  (lettres  de  provision) 

to  watch  over  the  commercial  rights  and  privileges  of  their 
nations. 

2.  They  cannot  enter  upon  the  discharge  of  their  functions 
without  the  permission  and  confirmation  of  their  commission 

/\  by  the  Sovereign  of  the  country  to  which  they  are  deputed. 

'  That  commission  is  termed  the  exequatur,  and  may,  at  any 

time,  be  revoked  by  such  Sovereign  (c). 

3.  ^As  a  general  rule,  they  are  amenable  to  the  civil  and 
criminal  jurisdiction  of  the  country  in  which  they  reside. 
Vattel's  position,  that  they  are  exempted  from  the  latter,  is 
wholly  unsupported  by  the  requisite  proof  (d). 

(b)  The  Consuls-General  of  France,  at  Cairo,  Tunis,  Tripoli,  and  in 
the  capitals  of  the  South  American  Republics,  and  also,  it  is  believed, 
at  Canton  and  Manilla,  are  charges  d'affaires,  as  well  as  Consuls.  The 
French  agent  at  Bucharest  is  accredited  as  "  Agent  et  Consul-General." 
The  powers  of  these  Consuls  are  of  a  much  more  extended  character 
than  those  of  the  ordinary  European  Consuls. — De  Martens,  ib,  i.  257,  n. 

MuntschK,  s.  250. 

(c)  Bluntsc?iUy  s.  246. 

(d)  Vattel,  t  i.  1.  ii.  c.  ii.  8.  34 :  "  Ses  fonctions  exigent  premiere- 
ment  qu'il  ne  soit  point  sujet  de  l'^tat  ou  il  reside;  car  il  serait 
oblige1  d'en  suivre  les  ordres  en  toutes  choses,  et  n'aurait  pas  la  liberty 
de  faire  les  fonctions  de  sa  charge.  Elles  paraissent  meme  demander 
que  le  Consul  soit  ind£pendant  de  la  justice  criminelle  ordinaire  du 
lieu  ou  il  reside,  en  sorte  qu'il  ne  puisse  etre  molests,  ou  mis  en 
prison,  a  moins  qu'il  ne  viole  lui-meme  le  droit  des  gens  par  quelque 
attentat  enorme."  "  Et  bien  que  l'iraportance  des  fonctions  consulaires 
ne  soit  point  assez  releve'e  pour  procurer  k  la  personne  du  Consul 
rinviolabilite"  et  l'abaolue  ind^pendance  dont  jouissent  les  ministres 
public?,  commc  il  est  sous  la  protection  particuliere  du  souverain  qui 
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4.  They  are  subject  to  the  payment  of  taxes. 

5.  The  permission  to  have  places  of  worship  in  their 
houses  is  very  rarely  accorded  to  Consuls  (e). 

6.  They  have  no  claim  to  any  foreign  ceremonial  or  mark 
of  respect,  and  no  right  of  precedence,  except  among  them- 
selves according  to  the  rank  of  the  different  States  to  which 
they  belong,  but  they  have  a  right  to  place  the  arms  of  their  / 
country  over  the  door  of  their  residence.  / 

l'emploie,  et  charge*  de  veiller  a  ses  intSrets,  s'il  tombe  en  faute,  lea 
egards  dufi  a  son  maitre  demandent  qu'il  lui  soit  renvoye"  pour  etre 
puni.  C'est  ainsi  qu'en  usent  les  6tats  qui  veulent  vivre  en  bonne 
intelligence.  Mais  le  plus  sur  est  de  pourvoir,  autant  qu'on  le  peut> 
a  toutes  ces  choses,  par  le  traite*  de  commerce." 

u  On  peut  accorder  "  (says  De  Martens,  1.  i  v.  c.  iiL  s.  148,  note)  u  que 
la  plupart  des  6 tats  ne  refuseraient  pas  1 'extradition." 

"Considering  the  importance  of  the  consular  functions,  and  the 
activity  which  is  required  of  them  in  all  great  maritime  ports,  and 
the  approach  which  Consuls  make  to  the  efficacy  and  dignity  of 
diplomatic  characters,  it  was  a  wise  provision  in  the  constitution  of 
the  United  States  which  gave  to  the  Supreme  Court  original  juris- 
diction in  all  cases  affecting  Consuls,  as  well  as  Ambassadors  and 
other  public  Ministers ;  and  the  federal  jurisdiction  is  understood  to  be 
exclusive  of  the  State  Courts." — 1  Kent,  45. 

(e)  The  second  separate  article  of  the  Treaty  between  France  and  the 
Hanse  Towns,  stipulated  1716. 

"  I.  Que  si  un  ministre  de  Sa  Majesty  residant  dans  line  desdites  villes, 
vient  a  y  d£c£der,  il  sera  permis  a  sa  famille,  h^ritiers,  ou  ayant  cause  de 
continuer,  en  payant  le  loyer,  d'y  tenir  chapelle,  ainsi  qu'elle  s'y  tenait 
pendant  la  vie  dudit  Resident,  et  ce  pendant  trois  mois  settlement,  a 
compter  du  jour  de  son  deces,  a  moins  que  Sa  Majesty,  avant  ce  temps-la, 
n'eut  choisi  une  autre  maison  dans  laquelle  l^tablissement  d'une  chapelle 
aurait  aussitot  6t6  fait,  auquel  cas  elle  cessera  dans  la  maison  dudit 
d£funt. 

41  11.  Que  le  Roi  donnera  des  ordres  precis  et  effectife  dans  tons  les 
ports  et  lieux  necessaires,  pour  qu'il  ne  soit  apporte*  aucun  trouble  ni 
empechemont  aux  sujets  desdites  villes  de  Lubeck,  Bremen,  et  Mam- 
bourg,  lors  de  la  cdrlmonie  des  obseques  de  ceux  d'entr'eux  qui  seront 
decides,  dans  l'^tendue  des  terres  de  l'obeusanpe  de  Sa  Majesty,  et  ce 
sous  peine  de  prison  contre  les  contrevenans,  et  de  telle  amende  qu'il 
appartiendra." — Schmauss,  ii.  1623. 

See  Wench,  vol.  iii.  p.  769,  for  the  Treaty  between  France  and  Ham- 
burg, a.d.  1769. 

Fynn,  13. 

De  Martens,  Dr.  des  Gens,  i.  149. 
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^  CCXL VII.  De  Martens  (f)  is  of  opinion  that,  unless  they 
*  have  engaged  in  trade,  or  become  owners  of  immoveable  pro- 
perty in  the  country,  they  cannot  be  arrested  or  incarcerated 
for  any  less  offence  than  a  criminal  act  As  a  part  of  the 
results  of  the  memorable  action  at  Algiers,  Lord  Exmouth 
demanded  and  obtained  full  compensation  from  the  Dey  for 
all  injuries  and  losses  inflicted  on  the  British  Consul,  and 
caused  him  to  beg  pardon,  in  terms  dictated,  for  having  im- 
prisoned him ;  moreover,  he  insisted  on  the  release  (g)  of  the 
Spanish  Vice-Consul,  imprisoned  upon  a  fictitious  charge  of 
debt. 

When  the  French  protectorate  (A)  had  been  established 
by  Admiral  Dupetit  Thouars  oyer  Tahiti,  in  1842,  the 
French  found  themselves  the  objects  of  ill-conceal  e4  hos- 
tility. This  they  attributed  to  the  influence  of  the  English 
missionaries  in  the  island.  A  Mr.  Pritchard,  who  had  gone 
out  originally  as  a  missionary,  was  at  this  juncture  acting  as 
British  Consul  He  had,  indeed,  a  short  time  previously, 
notified  to  the  English  Government  his  resignation  of  that 
office ;  but,  as  intelligence  of  the  acceptance  of  this  resig- 
nation had  not  reached  Tahiti,  he  was  still  clothed  with  the 
character  and  exercising  the  functions  of  Consul.  The 
French  officers  looked  upon  him  as  the  chief  author  of  the 
disturbances  that  broke  out  from  time  to  time,  and  of  the 
opposition  evinced  to  their  authority.  On  the  night  of  the 
2nd  of  March,  in  1844,  a  French  sentinel  was  attacked  by 
the  natives.  The  French  determined  to  make  Mr.  Pritchard 
responsible  for  this  act  Accordingly,  on  the  evening  of 
the  5th  of  March,  as  Mr.  Pritchard  was  leaving  his  house, 
he  was  seized  by  the  Commandant  of  Police,  with  some 
soldiers,  who  hurried  him  off  to  prison,  where  he  was  kept 
in  close  confinement.  The  following  paper  was  circulated 
in  the  French,  English,  and  Tahitian  languages : — 


(f)  De  Martens,  Le  Guide  diplomatique,  i.  250. 

(g)  Annual  Register,  1810,  pp.  104,  237,  238,  239. 

(h)  This  account  is  taken  from  the  Annual  Register  for  1844. 
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"French  Establishment  in  Oceania. 

"  A  French  sentinel  was  attacked  in  the  night  of  the  2nd 
to  the  3rd  of  March.  In  reprisal,  I  have  caused  to  be 
seized  one  Pritchard,  the  only  daily  mover  and  instigator 
"  of  the  disturbances  of  the  natives.  His  property  shall  be 
"  answerable  for  all  damage  occasioned  to  our  establish- 
ments by  the  insurgents ;  and  if  French  blood  is  spilt, 
every  drop  shall  recoil  on  his  head. 

"  D'Aubignt, 
"  Commandant  Particular  to  the  Society  Islands. 

"Papiti,  &d  March." 

At  the  intervention  of  Captain  Gordon,  of  the  British 
war  steamer  Cormorant,  Mr.  Pritchard  was  released  from 
prison,  on  condition  that  he  should  not  be  again  landed  on 
the  Society  Islands ;  without  taking  leave  of  his  family,  he 
was  conveyed  in  the  Cormorant  to  Valparaiso,  where  he 
embarked  in  the  Vindictive,  and  was  brought  to  England. 

When  the  news  of  this  outrage  reached  England,  a 
natural  feeling  of  indignation  was  loudly  expressed;  and 
the  then  Prime  Minister,  Sir  Robert  Peel,  in  his  place  in 
the  House  of  Commons,  declared  that  "  a  gross  outrage, 

accompanied  with  gross  indignity,  had  been  committed 

upon  Mr.  Pritchard :"  at  the  same  time  he  stated  that,  as 
this  act  had  not  been  done  in  consequence  of  any  authority 
given  for  that  purpose  by  the  French  Government,  he 
entertained  a  strong  hope  that  it  would  at  once  make  the 
reparation  which  Great  Britain  had  a  right  to  require. 

In  this  expectation  Sir  Robert  Peel  was  not  disappointed. 
On  the  last  day  of  the  session  of  the  British  Parliament, 
the  5th  of  September,  he  was  enabled  to  state  in  the  House  of 
Commons  that  the  discussion  between  the  two  Governments, 
relative  to  the  Tahitian  affair,  had  been  brought  to  an  ami- 
cable and  satisfactory  termination.  This  was  effected  by 
the  payment,  on  the  part  of  the  French  Government,  of  a 
sum  of  money  to  Mr.  Pritchard,  as  an  indemnity  or  com- 
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pensation  for  the  outrage  which  had  been  offered  to  him  by 
the  French  in  the  island  of  Tahiti  (i). 

CCXLVIII.  The  privileges'  of  Consuls,  so  far  as  they 
are  derived  from  the  country  to  which  they  are  sent,  are, 
generally  speaking,  an  exemption  from  any  personal  tax, 
and  generally  from  the  liability  to  have  soldiers  quartered 
in  their  houses ;  and  in  cases  where  the  ambassadors  are 
abeent^xw:  non-resident,  they  have  a  right  of  access  to  the 
j  authorities  of  the  State  in  which  they  reside.  They  are 
usually  allowed  to  grant  passports  to  subjects  of  their  (the 
consuls)  own  country,  living  within  the  range  of  their  con- 
sulate, but  not  to  foreigners.  As  a  general  rule  (A),  the 
f  muniments  and  papers  of  the  Consulate  are  inviolable,  and 
V  -  under  no  pretext  to  be  seized  or  examined  by  the  local 
authorities. 

CCXLIX.  As  a  general  rule,  too,  Consuls  in  Christian 
countries  have  no  contentious  jurisdiction  over  their  fellow- 
countrymen,  but  simply  a  sort  of  voluntary  jurisdiction — 
a  power  of  arbitration  (Juridiction  arbitrate)  in  disputes, 
more  especially  those  relating  to  matters  of  commerce  (/). 
Their  functions  must,  in  great  measure,  depend  upon  the 
municipal  law  of  their  own  country.     No  contentious  juris- 


(0  Annual  Register,  1844,  pp.  260,  261. 

(k)  Mr.  Fynn,  in  his  work  on  the  British  Consul  Abroad,  observes 
(p.  17)  :  '  A  Consul,  however,  is  distinguished  from  the  merchants  or 
inhabitants  of  the  place  where  he  is  appointed  to  by  various  privileges, 
derived  from  treaties,  or  founded  on  usage.  He  is  respected  in  a  parti- 
cular manner j  on  his  arrival  he  is  allowed  a  free  entry  for  his  furniture 
and  baggage  ;  he  is  exempt  from  the  excise  or  inland  duties  on  liquors 
and  other  articles  of  consumption,  for  himself  and  family ;  he  is  entitled 
to  a  seat  on  the  Bench  with  the  magistrates  of  the  place,  whenever  he  is 
obliged  to  appear  at  their  assemblies  j  to  act  as  Counsel  for  the  subjects 
of  his  nation,  in  all  cases  of  dispute  between  them  and  the  natives  of  the 
place.  He  is  exempt  from  lodging  the  military  in  his  house ;  and  is  to 
be  furnished  with  a  guard,  when  he  requires  one,  to  aid  and  assist  him  in 
the  maintenance  of  his  authority  over  the  subjects  of  his  own  country ^  trad- 
ing to  where  he  is  located ;  and  all  masters  of  vessels  are  to  show  him 
respect  and  obedience." 

(J)  Be  Martens,  Dr.  des  Gens,  i.  251. 
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diction  can,  according  to  the  doctrine  laid  down  in  a  former 
chapter,  be  exercised  over  their  fellow-countrymen  without 
the  express  permission  of  the  State  in  which  they  reside ; 
and  no  Christian  State  has  as  yet  permitted  the  criminal 
jurisdiction  of  foreign  Consuls.     But  usage,  and  the  rule^l   / 
adopted  in  most  treaties,  concede  to  the  Consul  the  assist-  1  \ 
ance  of  the  local  police  when  it  may  be  necessary  for  the  I    . >   ^ .*+" 
exercise  of  his  functions  over  the  seamen  of  merchant-vessels 
belonging  to  his  own  country  (m). 

In  England  it  has  been  decided  that  in  a  suit  for  wages 
by  seamen  onboard  a  foreign  vessel,  the  Court  of  Admiralty 
has  jurisdiction,  but  will  not  exercise  it  without  first  giving 
notice,  in  accordance  with  the  directions  of  the  tenth  of  the 
Rules  and  Orders  of  1859  for  the  practice  of  the  High 
Court  of  Admiralty,  to  the  Consul  of  the  nation  to  which 
the  foreign  vessel  belongs ;  and  if  the  Consul,  by  protest, 
objects  to  the  prosecution  of  the  suit,  the  Court  of  Admiralty 
will  determine  whether  it  is  fit  and  proper  that  the  suit  should 
proceed  or  be  stayed.  Such  protest  does  not,  ipso  facto, 
operate  as  a  bar  to  the  prosecution  of  the  suit,  as  the 
foreign  Consul  has  not  the  power  to  put  a  veto  on  the 
exercise  of  jurisdiction  by  the  Court  of  Admiralty. 

In  such  a  suit  it  makes  no  difference  that  the  plaintiff  is 
a  British  subject;  it  is  the  nationality  of  the  vessel,  and  not 
the  nationality  of  the  individual  seaman  suing  for  his  wages, 
that  regulates  the  course  of  procedure  (n). 

The  cases  in  the  American  Courts  may  be  also  consulted 
on  this  subject ;  they  contain  the  following  propositions  : — 

"  A  suit  cannot  be  brought  in  a  State  Court  against  a 
"  Consul  of  a  foreign  Government,  admitted  as  such  by  the 
"  Government  of  the  United  States.     He  does  not  waive 


(m)  De  Martens,  xb,  i.  287. 

(n)  Blanche  v.  Rangel,  The  Nvna,  (1869)  2  Law  Rep.  P.  C.  p.  88. 

Tlie  Franz  et  fitise,  6  L.  T.  N.S.  291. 

See  also  Bluntschli,  s.  252 :  "  Lee  Consuls  n'ont  aucune  juridiction  con- 
tentieuse,  k  moins  qu'elle  ne  leur  ait  6te*  express6ment  conferee  par-  le 
Gouvernement  du  pays  ou  ils  resident." 
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his  privilege  by  appearing  in  the  State  Court,  and  plead- 
"  ing  to  the  merits  "  (0). 

A  Consul  represents  the  subjects  of  his  nation,  if  they 
are  not  otherwise  represented  "  (/?). 
"  A  Consul  of  a  foreign  Power,  though  not  entitled  to 
u  represent  his  Sovereign  in  a  country  where  the  Sovereign 
"  has  an  ambassador,  is  entitled  to  intervene  for  all  sub- 
"  jects  of  that  Power  interested ;  and  though  he  should  set 
"  forth  the  particulars  of  his  claim,  still  it  will  be  sufficient 
if  they  can  be  fully  gathered  from  the  allegations  of  the 
libel,  and  the  case  it  sets  forth  "  (q). 
"  A  Consul,  though  a  public  agent,  is  supposed  to  be 
"  clothed  with  authority  only  for  commercial  purposes ;  he 
has  a  right  to  interpose  claims  for  the  restitution  of 
property  belonging  to  the  subjects  of  his  own  country,  but 
"  he  is  not  entitled  to  be  considered  as  a  Minister,  or  diplo- 
"  matic  agent  of  his  Sovereign,  intrusted,  by  virtue  of  his 
office,  with  authority  to  represent  him  in  his  negotia- 
tions with  foreign  States,  or  to  vindicate  his  preroga- 
tive "  (r). 

"  Although  a  foreign  Consul  is  admitted  to  interpose  a 
claim  in  the  Admiralty  for  unknown  subjects  of  his  nation, 
yet,  before  restitution  can  be  decreed,  proof  of  the  indi- 
"  vidual  proprietary  interest  must  be  exhibited  "  (s). 

"  A  foreign  Consul  has  a  right,  without  special  authority 
"  from  those  for  whose  benefit  he  acts,  to  institute  a  pro- 
"  ceeding  in  rem,  where  the  rights  of  the  property  of  his 
"  fellow-citizens  are  in  question  "  (t). 

CCL.  It  has  been  observed,  that  the  institution  of  the 
Consulate  is  a  result  of  International  Comity ;  and  that  the 


(o)   Valarino  v.  Thompsons  Seldon  (N.S.)  676. 

(p)  Oernon  v.  Cochran,  Bee,  209. 

(q)  Eobson  y.  The  Huntress,  2  Wallace,  69. 

(r)  The  Anne,  3  Wheat.  435. 

(*)  The  Antelope,  10  Wheat.  66. 

(t)  The  BeUa  Corrunes,  6  Wheat.  162. 

See  also  Fritchard's  Admiralty  Digest,  p.  91  (ed.  1861),  tit  Consuls. 
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refasal  to  receive  a  foreign  Consul  is  no  breach  of  strict 
International  Law.  But  a  Consul,  admitted  without  any 
express  stipulation,  is  entitled  to  the  same  privileges  as  his 
predecessors  have  enjoyed,  upon  the  general  principle  men- 
tioned in  a  former  chapter,  that  every  nation  is  presumed  to 
follow  custom  and  usage  in  its  treatment  of  foreigners,  and 
is  bound  to  give  previous  warning  of  its  intention,  if  it  have 
any,  of  adopting  a  different  course  with  respect  to  them  (u). 
As  a  general  rule,  and  in  the  absence  of  any  treaty  upon 
the  subject,  the  Consul  looks  for  his  authority  and  functions 
to  the  diplomatic  instrument  by  which  he  is  appointed  to 
his  office,  to  the  exequatur  which  empowers  him  to  exercise 
them,  and  to  any  modification  which  the  particular  law 
or  custom  of  the  country  in  which  he  is  placed  may  apply 
to  them  (s);  and  he  must  always  remember,  that  the 
principal  end  and  object  of  the  Consulate  is  to  protect 
the  external  commerce  and  the  national  navigation  of  his 
own  country  in  the  rights  secured  to  them  by  usage  or 
treaty. 

CCLI.  Some  nations  permit,  and  others  forbid,  their  Con- 
suls to  trade ;  a  trading  Consul  is,  in  all  that  concerns  his 
trade,  liable  to  the  local  authorities  in  the  same  way  as  any 
native  merchant.  In  fact,  sometimes  natives  of  the  place 
itself  in  which  consular  services  are  required,  are  appointed 
Consuls ;  and  thus  are,  at  one  and  the  same  time,  the  sub* 
jects  of  the  country  in  which  they  dwell  and  the  agents  of 
a  foreign  State.  Such  an  appointment  is,  perhaps,  rightly 
pronounced,  by  a  considerable  authority,  to  be  objectionable 
in  principle  (y).  The  prerogatives  of  such  Consuls  are 
very  limited;  the  only  exemptions  which  they  appear  to 
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(ft)  VaUel,  t  i.  liv.  ii.  c.  ii.  s.  34:  "Au  de*faut  dee  traites,  la  coutume 
doit  servir  de  regie  dans  ces  occasions;  car  celui  qui  recoit  un  Con- 
sul sans  conditions  expresses,  est  cense*  le  recevoir  sur  le  pied  6tabli 
par  l'usage." 

O)  De  Martens,  %b.  i.  260-265. 

(y)  De  Martens  et  De  Cussey,  Hec.  de  Trait,,  Index  exptioattf,  p.  xxx. 
tit  Consuls,  *  Usage  deplorable  en  principe." 
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enjoy  are  from  lodging  soldiers  and  from  personal  service  in 
the  civic  guards  or  militia  (r). 

CCLIL  Such  an  appointment  cannot,  of  course,  be  made 
without  the  sanction  of  the  Sovereign,  though  a  condition  of 
this  kind  has  sometimes  formed  the  subject  of  an  express  pro- 
vision of  a  treaty.  Thus,  in  the  Treaty  of  1753,  between 
the  Crown  of  the  Two  Sicilies  and  the  Republic  of  Holland, 
it  is  provided : — 

"  L'on  fera  attention,  de  part  et  d'autre,  de  nommer  pour 
"  Consuls  dans  les  £tats  respectifs,  comme  ci-dessus,  de  pro- 
"  pres  sujets  naturels ;  et  si  l'une  des  parties  contractantes 
"  nommait  pour  son  Consul,  dans  les  Etats  de  Pautre,  un 
"  sujet  de  celle-ci,  il  sera  libre  &  cette  dernidre  de  Padmettre, 
"  ou  non  "  (a). 

CCLIII.  Consuls-General  are  sometimes  appointed.  These 
officers  exercise  their  functions  over  several  places,  and  some- 
times a  whole  country ;  and,  generally  speaking,  Consuls  and 
Vice-Consuls  are  under  their  control. 

CCLIV.  The  appointment  of  Ftce-Consuls  is  also  sanc- 
tioned by  the  practice  of  nations. 

English  Vice-Consuls  are  usually  appointed  by  the  Consul, 
subject  to  the  approbation  of  the  Foreign  Secretary  of  State, 
and,  as  a  general  rule,  the  English  Vice-Consul  corresponds 
directly  with  the  Consul,  but  in  special  cases  with  the  Foreign 
Secretary,  in  the  first  instance  (6). 

CCL  V.  The  Treaties  which  have  reference  to  this  subject 
appear  to  admit  of  the  following  classification : — 

1.  Treaties  between  Christian  European  States. 

2.  Treaties  between  Christian  European  States  and  the 
States  of  North  and  South  America, 

3.  Treaties  between  the  States  of  North  and  South 
America. 


(c)  De  Martens,  Le  Guide  diplomatique,  i.  308. 

(a)  Wench.  Codex  Jur.  Gent,  t.  ii.  p.  775. 

(b)  Fynn,  p.  6. 
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4.  Treaties  between  Christian  States  and  Infidel  or 
Heathen  States. 

5.  Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

The  Treaties  relating  to  this  subject  are  very  numerous ; 
as  far  as  I  have  been  able  to  ascertain,  those,  down  to  the 
year  1869,  which  principally  illustrate  the  functions,  powers, 
and  privileges  of  Consuls  are,  according  to  the  above- 
mentioned  classification,  the  following : — 

1.  Treaties  between  Christian  European  States. 
France  with  Spain,  1768-1769,  1862. 
„       with  Great  Britain,  1787. 

with  the  Netherlands,  1840,  1865. 

with  Russia,  1787. 

with  Portugal,  1667,  1797. 


99 
99 
99 

„       with  Belgium,  186  U 
„       with  Italy,  1862. 


99 
99 


„        with  Mecklenburg- Schwerin,  1865. 
„       with  the  Hanse  Towns,  1865. 
Austria  with  Spain,  1725. 
„      with  Greece,  1835. 
„       with  Russia,  1860. 
Denmark  with  Spain,  1641,  1742. 
with  Russia,  1782. 
with  Belgium,  1863. 
Kingdom  of  the  Two  Sicilies  with  the  Netherlands,  1753. 
„  „  „    '      with  Russia,  1787. 

„  „  „  with  Sweden,  1742. 

Italy  with  Russia,  1863. 

„     with  Belgium,  1863. 
Prussia  with  Portugal,  1844. 
„       with  Belgium,  1863. 
„       with  the  Netherlands,  1856  (c). 
Hamburg  with  Belgium,  1863. 


(c)  This  treaty  is  very  important  as  to  the  admission  of  Consular  Agents 
in  the  principal  ports  of  the  Dutch  colonies. 

VOL.  II.  T 
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Luheck  with  Belgium,  1863. 
Great  Britain  with  France,  1787  {vide  ante). 

with  Portugal,  1840. 
with  Russia,  1843,  1859. 
with  Spain,  1665,  1667,  1751. 
Spain  with  the  Netherlands,  1714,  1816. 

„      with  Great  Britain  (vide  ante). 
Switzerland  with  Belgium,  1862. 
Sweden  and  Norway  with  Belgium,  1863. 
2.  Treaties  between   the   States   of   North   and   South 
America  and  Christian  European  States, 
a.  North  America  : — 

United  States  of  North  America  with  France,  1788, 1800. 

with  Denmark,  1826, 

1861. 
with  Spain,  1795,1819. 
with  Great  Britain, 

1806. 
with  Prussia,  1828. 
with  Sweden,  1816, 

1827. 
with  Austria,  1829. 


»  99 

99  99 
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)8.   Central  and  South  America : — 
Mexico  with  France,  1827. 

with  Great  Britain,  1826. 

with  the  Netherlands,  1827. 

with  Belgium,  1861. 
„       with  the  Zollverein,  1855. 
New  Granada  with  France,  1840,  1857. 
Brazil  with  Denmark,  1828. 

with  Great  Britain,  1827. 

with  Prussia,  1827. 

with  France,  1860  (d). 

with  Portugal,  1863. 
Bolivia  with  Belgium,  1860. 


99 
99 

99 


(d)  This  treaty  relates  to  Consuls  entirely. 
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Nicaragua  with  France,  1859, 

„  with  England,  I860. 

Venezuela  with  Denmark,  1862. 
„         with  Italy,  1861. 
„         with  the  Hanse  Towns,  1860. 
Honduras  with  France,  1856. 
Argentine  Confederation  with  Sardinia,  1855. 

„  „  with  the  Zollverein,  1857. 

Peru  with  Italy,  1863. 

„     with  France,  1861. 
Uruguay  with  the  Zollverein,  1856. 
Paraguay  with         „  1860. 

Texas  with  France,  1839. 
Rio  de  la  Plata  with  Great  Britain,  1825  (e). 
3.  Treaties   between   the    States   of  North   and  South 
America. 

Central  America  with  the  United  States,  1825. 
Columbia  with  the  United  States,  1824. 
Honduras  with  the  United  States,  1864. 
Peru  with  Bolivia,  1864. 
Chili  with  Ecuador,  1855. 
■  4.     Treaties  between   Christian    States   and   Infidel  or 
Heathen  States. 

Morocco  with  France,  1682,  1767. 
„        with  Denmark,  1767. 
„        with  Spain  1799,  1861. 
„        with  the  United  States    of  North  America, 

1786, 1830. 
„        with  Great  Britain,  1826. 
„        with  the  Netherlands,  1683, 1752. 
The  Ottoman  Porte  with  France,  1535,  1569,  1584. 

with  the  Two  Sicilies,  1740. 
with  Spain,  1782. 
with  the  United  States  of  North 
America. 

(e)  There  seems  also  to  be  a  treaty  between  Great  Britain  and  Chili. 

t  2 
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The  Ottoman  Porte  with  Great  Britain,  1675. 
Tunis  with  Denmark,  1751. 
„      with  Spain,  1794. 

„      with  the  United  States  of  North  America,  1797. 
Tripoli  with  the  Two  Sicilies,  1754,  1816. 
„       with  Spain,  1784. 

„       with  the  United  States  of  North  America,  1805. 
„       with  Great  Britain,  1662,  1675,  1694,  1716, 
1754. 
Persia  with  France,  1708,  1715,  1808. 
„       with  the  Zollverein,  1857. 
„       with  Greece,  1861. 
China  with  Great  Britain,  1843. 
„       with  France,  1858. 
„       with  Russia,  1858. 
„       with  Prussia,  1861. 
„       with  Portugal,  1862. 
Japan  with  France,  1858. 
„      with  Russia,  1855. 
„      with  Switzerland,  1864. 
Madagascar  with  France,  1862. 
Siam  with  Prussia,  1862. 
„     with  England,  1855  (J). 
„     with  France,  1856. 
„     with  Denmark,  1858. 
„     with  the  United  States,  1856. 
5.  Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

Hawaii  with  France,  1857. 
„       with  Belgium,  1862. 
„      with  the  United  States,  1864. 
Liberia  with  the  United  States,  1862  (g), 

(f)  By  Article  2  of  this  treaty  exclusive  jurisdiction  is  given  to  the 
Consul  over  British  subjects.  Nearly  to  the  same  effect  are  the  treaties 
with  France,  Denmark,  and  the  United  States. 

(g)  The  United  States  have  been  more  liberal  than  England  in  their 
treaties  about  foreign  Consuls.  Mr.  Dana  observes  that, "  In  some  treaties 
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CCLVI.  From  these  treaties  the  general  usage  of  na- 
tions with  respect  to  the  condition  and  authority  of  Consuls, 
both  in  Christian  and  Infidel  countries,  may  be  collected.  It 
may  be  useful  to  mention  further  that  those  treaties  which 
most  fully  illustrate  the  usual  and  ordinary  status  of  Consuls, 
as  distinguished  from  their  extraordinary  privileges  in  Turkey 
and  the  Levant,  are  the  following,  viz. :  The  Treaty  be- 
tween Sicily  and  the  Netherlands  in  1753,  and  more  particu- 
larly the  31st  article  (A). 

The  "  Convention  entre  la  Cour  ftEspagne  et  celle  de 
"  France,  pour  mieux  r6gler  les  fonctions  des  Consuls  et 
"  Vice-Consuls  de  ces  deux  Couronnes  dans  leurs  Ports  et 
"  Domaines  respectifs"  of  1769  (i). 

The  Consular  Convention  between  the  United  States  of 
North  America  and  France,  in  1788. 

The  Treaty  between  France  and  the  Republic  of  Texas, 
in  1839  (A). 


Consuls  are  permitted  to  arrest  deserters  from  public  or  private  ships 
through  the  local  magistrates ;  and  in  such  cases  the  local  processes  for 
arre9t,  and  places  of  detention  for  imprisonment,  are  placed  at  the  disposal 
of  the  Consul. 

"  There  are  no  treaty  stipulations  between  the  United  States  and  Great 
Britain  respecting  the  arrest  and  detention  of  deserting  seamen. 

"  The  last  attempt  at  such  an  arrangement  failed  because  of  Great 
Britain's  desire  to  exclude  slaves  from  the  treaty,  which  was  objected  to 
by  the  United  States." — Dana,  note  to  Wheaton,  p.  178.  See  also  Abbott's 
United  States  Manual,  1868. 

(h)   Wench,  ii.  774,  775. 

(i)  By  the  12th  Article  of  this  Treaty  it  is  provided,  "  Tous  les  diffe*- 
rends  et  proces  entre  les  sujets  de  Tune  des  parties  contractantes  sur  le 
territoire  de  1'autre,  et  notamment  tout  ce  qui  concerne  les  gens  de  mer, 
seront  jugSs  par  les  Consuls  respectifs,  sans  qu'aucun  officier  territorial 
puisse  intervenir,  et  que  les  appels  des  jugements  consulaires  seront 
ported  devant  les  tribunaux  du  pays  qui  a  institue*  les  Consuls,  lesquels 
tribunaux  pourront  seuls  en  connaitre." 

(k)  Martens,  Bee.  de  Trails,  $c.,  1830-89,  vol.  xxiv.  p.  990. 

"Art  9.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs, 
ainsi  que  leurs  chanceliers,  jouiront,  dans  les  deux  pays,  des  privileges 
generalement  attribute  a  leurs  charges,  tels  que  l'exemption  des  logemens 
militaires,  et  celle  de  toutes  les  contributions  directes,  tant  personnelles 
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que  mobilieres  ou  somptuaires,  a  moins,  toutefois,  qu'ils  ne  soient  citoyens 
du  pays,  ou  qu'ils  ne  deviennent,  soit  proprie*taires,  soit  possesseurs  de 
biens  immeubles,  ou,  enfin,  qu'ils  ne  fassent  le  commerce,  dans  lesquels 
caa  ils  seront  soumis  aux  memes  taxes,  charges  et  impositions  que  les 
autres  particuliers.  Ces  agens  jouiront  en  outre  de  tous  les  autres  pri- 
vileges, exemptions  et  immunites  qui  pourront  Stre  accorded,  dans  leurs 
residences,  aux  agens  du  memo  rang  de  la  nation  la  plus  favoris€e. 

"  10.  Les  archives,  et  en  general  tous  les  papiers  des  chancelleries  des 
consulate  respectifs,  seront  inviolables,  et  sous  aucun  prltexte,  ni  dans 
aucun  cas,  ils  ne  pourront  etre  soisis  ni  visites  par  l'autorite*  locale. 

"11."  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs,  auront 
le  droit,  au  deces  de  leurs  nationaux  morts,  sans  avoir  teste"  ni  deaigne* 
d'exe*cuteurs  testamentaires,  de  remplir,  soit  d'office,  soit  a  la  requisition 
des  parties  inte*ress6es,  en  ay  ant  soin  de  pre*venir  d'avance  l'autorite  locale 
comp£tente,  les  formalitea  necessaires,  dans  l'intSret  des  he'ritiers,  de  pren- 
dre en  leur  noai  possession  de  la  succession,  de  la  liquider  et  administrer, 
soit  personnellement,  soit  par  des  de'le'gue's  nommgs  sous  leur  responsa- 
bilite\ 

"  12.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs  seront 
exclusivement  charges  de  la  police  interne  des  navires  de  commerce  de 
leur  nation,  et  les  autorites  locales  ne  pourront  y  intervenir  qu'autant 
que  les  desordres  survenus  seraient  de  nature  a  troubler  la  tranquillity 
publique,  soit  a  terre,  soit  a  bord  d'autres  batimens. 

"  13.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs  pour- 
ront faire  arreter  et  renvoyer,  soit  a  bord,  soit  dans  leurs  pays,  les 
matelots  qui  auraient  deserte"  des  batimens  de  guerre  ou  de  commerce 
appartenant  a  leur  nation.  A  cet  effet  ils  s'adresseront  par  ecrit  aux 
autorites  locales  compe*tentes,  et  justifieront,  par  l'exhibition  des  re- 
gistres  du  batiment  ou  du  r61e  d'equipage,  ou,  si  ledit  navire  e*tait 
parti,  par  copie  desdites  pieces,  dument  certifiers  par  eux,  que  les 
hommes  qu'ils  re'clament  faisaient  partie  dudit  equipage.  Sur  cette 
demande,  ainsi  justified,  la  remise  ne  pourra  leur  etre  refusee.  II 
leur  sera  de  plus  donne"  toute  aide  et  assistance  pour  la  recherche, 
saisie  et  arrestation  desdits  d&erteurs,  qui  seront  nieme  detenus  et 
garde's  dans  les  prisons  du  pays,  a  larequete  et  aux  frais  des  Consuls, 
jusqu'a  ce  que  ces  agens  aient  trouve'  une  occasion  de  les  faire  partir. 
Si  pourtant  cette  occasion  ne  se  presentait  pas  dans  un  delai  de  quatro 
mois,  a  compter  du  jour  de  I'arrestation,  les  d&erteurs  seraient  mis  en 
liberty  et  ne  pourraient  plus  etre  atretes  pour  la  meme  cause." 
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CHAPTER  III. 

CONSULS — DUTIES   AND   POWERS   OF. 

CCLVII.  It  will  not  be  inconsistent  with  the  scheme  of 
this  work  to  call  attention  to  some  of  the  principal  domestic 
regulations  of  particular  States  upon  the  duties  and  powers 
of  Consuls.  The  law  of  the  United  States  of  America  upon 
a  subject  in  which  they  have  so  deep  and  legitimate  an  in- 
terest, is  thus  stated  by  Mr.  Chancellor  Kent : —  i 

"  The  Laws  of  the  United  States,  on  the  subject  of  Con- 
"  suls  and  Vice-Consuls,  specially  authorise  them  to  receive 
"  the  protests  of  masters  and  others  relating  to  American 
"  commerce,  and  they  declare  that  Consular  Certificates, 
"  under  seal,  shall  receive  faith  and  credit  in  the  Courts  of  the 
"  United  States.  It  is  likewise  made  their  duty,  where  the 
"  laws  of  the  country  permit,  to  administer  on  the  personal 
"  estates  of  American  citizens  dying  within  their  consulates, 
"  and  leaving  no  legal  representative,  and  to  take  charge  of 
"  and  secure  the  effects  of  stranded  American  vessels,  in  the 
"  absence  of  the  master,  owner,  or  consignee  ;  and  they  are 
ft  bound  to  provide  for  destitute  seamen  within  their  con- 
"  sulates,  and  to  send  them,  at  the  public  expense,  to  the 
"  United  States.  It  is  made  the  duty  of  American  Consuls 
"  and  Commercial  Agents  to  reclaim  deserters,  and  discounte- 
"  nance  insubordination,  and  to  lend  their  aid  to  the  local 
"  authorities  for  that  purpose,  and  to  discharge  seamen! 
"  cruelly  treated.  It  is  also  made  the  duty  of  masters  of 
"  American  vessels,  on  arrival  at  a  foreign  port,  to  deposit 
"  their  registers,  sea-letters,  and  passports  with  the  Consul, 
"  Vice-Consul,  or  Commercial  Agent,  if  any,  at  the  port ; 

though  this  injunction  only. applies  when  the  vessel  shall 

have  come  to  an  entry,  or  transacted  business  at  the  port. 
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"  These  particular  powers  and  duties  are  similar  to  those 
"  prescribed  to  British  Consuls,  and  to  Consuls  under  the 
"  consular  convention  between  the  United  States  and 
"  France,  in  1788;  and  they  are  in  accordance  with  the 
usages  of  nations,  and  are  not  to  be  construed  to  the  exclu- 
sion of  others  resulting  from  the  nature  of  the  consular 
appointment.  The  consular  convention  between  France 
and  this  country,  in  1778,  allowed  Consuls  to  exercise 
police  over  all  vessels  of  their  respective  nation,  '  within 
"  *  the  interior  of  the  vessels,'  and  to  exercise  a  species  of 
civil  jurisdiction,  by  determining  disputes  concerning 
wages,  and  between  the  masters  and  crews  of  vessels 
belonging  to  their  own  country.  The  jurisdiction  claimed 
under  the  consular  convention  with  France  was  merely 
voluntary,  and  altogether  exclusive  of  any  coercive  autho- 
rity; and  we  have  no  treaty  at  present  which  concedes 
"  even  such  consular  functions.  The  doctrine  of  our  courts 
"  is,  that  a  foreign  Consul,  duly  recognised  by  our  Govern- 
"  ment,  may  assert  and  defend,  as  a  competent  party,  the 
**  rights  of  property  of  the  individuals  of  his  nation,  in  the 
ts  courts  of  the  United  States,  and  may  institute  suits  for  that 
*'  purpose,  without  any  special  authority  from  the  party  for 
'*  whose  benefit  he  acts.  But  the  Court,  in  that  case,  said 
"  that  they  could  not  go  so  far  as  to  recognise  a  right  in  a 
"  Vice-Consul  to  receive"  actual  restitution  of  the  property, 
ft  or  its  proceeds,  without  showing  some  specific  power  for 
*'  the  purpose  from  the  party  in  interest "  (a). 

CCLVIII.  The  authority  and  powers  entrusted  by  the 
British  Government  to  their  Consuls  are  to  be  found : — 

1.  In  certain  general  instructions  issued  in  1846  by  the 
Secretary  of  State  for  the  Foreign  Department.  Of  these 
the  following  only  require  to  be  noticed  in  this  work : — 

"  Sec.  1.  Exequatur. — Upon  the  arrival  of  the  Consul  at 
"  his  post,  he  will  anijounce  himself  to  the  principal  public 
f'  authorities,  and  will  show  them  Her  Majesty's  Commission 

(a)  Kent's  Commentaries,  vol,  i.  pp.  42,  43. 
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or  a  copy  thereof;  and  he  may,  if  required,  give  them  a 
copy,  stamped  with  the  consular  seal. 
"  The  original  Commission  should  be  forwarded  to  Her 
Majesty's  Ambassador  or  Minister  at  the  Court  of  the 
country  in  which  the  Consul  has  to  reside,  with  a  request 
"  that  the  said  Ambassador  or  Minister  will  apply  to  the 
proper  authorities  for  the  usual  exequatur  to  enable  him  to 
enter  officially  upon  his  consular  duties. 
"  Sec.  2.    Privileges. — Her  Majesty's   Commission  and  f 
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"  the  exequatur  will  secure  to  the  Consul  the  enjoyment  of  I 
"  such  privileges,  immunities,  and  exemptions  as  have  been  J 
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"  enjoyed  generally  by  his  predecessors,  and  as  are  usually 
granted  to  Consuls  in  the  country  in  which  he  resides ; 
a^nd^e  jqII  be  cautious  not  to  aim  at  more." 
"  Sec.  7. — AxLoiSe  and  assistance  to  be  given  to  British 
"  subjects. — The  Consul  will  give  his  best  advice  and  assist- 
ance, when  called  upon,  to  Her  Majesty's  trading  subjects, 
quieting  their  differences,  promoting  peace,  harmony,  and 
good-will  amongst  them;  and  conciliating,  as  much  as 
possible,  the  subjects  of  the  two  countries  upon  all  points 
"  of  difference  which  may  fall  under  his  cognizance. 

In  the  event  of  any  attempts  being  made  to  injure 
British  subjects,  either  in  their  persons  or  property,  he 
"  will  uphold  their  rightful  interests,  and  the  privileges 
"  secured  them  by  treaty,  by  due  representation  in  the 
"  proper  official  quarter.  He  will,  at  the  same  time,  be 
"  careful'  to  conduct  himself  with  mildness  and  moderation 
in  all  his  transactions  with  the  public  authorities ;  and  he 
will  not,  upon  any  account,  urge  claims  on  behalf  of  Her 
Majesty's  subjects  to  which  they  are  not  justly  and  fairly 
"  entitled.  If  redress  cannot  be  obtained  from  the  local 
"  administration,  or  if  the  matter  of  complaint  be  not  within 
their  jurisdiction,  the  Consul  will  apply  to  Her  Majesty's 
Consul- General,  or  to  Her  Majesty's  Minister,  if  there  be 
€t  no  Consul-General  in  the  country  wherein  he  resides,  in 
order  that  he  may  make  a  representation  to  the  higher 
authorities,  or  take  such  other  steps  in  the  case  as  he  may 
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"  think  proper ;  and  the  Consul  will  pay  strict  attention  to 
"  the  instructions  which  he  may  receive  from  the  Minister 
"  or  Consul-General." 

"  Sec.  10.  Protection  on  board  of  British  ships. — Mis- 
"  conception  haying  arisen  with  respect  to  the  degree  of 
**  protection  which  commanders  of  British  ships  may  afford 
"  to  any  individuals  seeking  refuge  on  board  of  those  ships, 
"  the  Consul  is  informed  that  the  commanders  of  British 
"  ships  lying  in  the  ports  of  a  foreign  country  are  not 
"  authorised  to  harbour  any  persons  (even  if  British 
"  subjects)  who  may  seek  refuge  on  board  of  their  vessels, 
"  in  order  to  evade  or  resist  the  due  execution  of  the  laws, 
u  to  which,  by  reason  of  their  residence  in  the  country,  they 
"  have  rendered  themselves  amenable ;  and  the  Consul  will 
"  bear  in  mind,  in  all  applications  which  may  be  made  to 
"  him  on  behalf  of  individuals  so  circumstanced,  that  such 
"  persons  are  liable  to  be  taken  by  due  process  of  the  laws 
"  of  the  country." 

"  Sec.  16.  Certificates.  -—  The  Consul  will  be  careful  not 
"  to  grant  a  certificate  of  any  fact  of  which  he  has  not  accu- 
"  rately  ascertained  the  truth ;  and  whenever  he  is  required 
"  to  attest  or  certify  a  document  consisting  of  more  than  one 
u  sheet,  he  will  unite  the  sheets  by  a  tape  or  ribbon  to  the 
"  end  of  the  document,  by  means  of  wax  or  wafer,  on  which 
"  he  will  place  his  official  seal." 

"  Sec.  24.  Precedence  between  Consuls  and  Naval  Officers. 
"  In  order  to  avoid  the  inconvenience  which  has  arisen 
to  Her  Majesty's  service  from  a  difference  of  opinion  on 
a  point  of  etiquette  between  Her  Majesty's  Consuls  and 
the  Commanders  of  Her  Majesty's  ships  of  war  arriving 
at  foreign  ports  with  respect  to  the  payment  of  the  first 
"  visit,  it  has  been  decided  that  whenever  the  captain  of 
one  of  Her  Majesty's  ships  of  war,  being  a  post-captaiu 
or  a  commodore,  wearing  a  blue  pendant,  shall  signify  to 
tf  the  Consul,  in  writing,  his  arrival  at  the  port  at  which 
"  the  Consul  resides,  the  Consul  (or  Vice-Consul  in  ports 
"  where  there  is  a  Consul-General)  will  take  the  earliest 
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opportunity  of  waiting  in  person  on  the  commander  of  the 
ship,  and  of  affording  him  such  assistance  as  he  may 
require.  Commanders  of  Her  Majesty's  navy  will,  on 
"  their  arrival  at  any  such  ports,  wait  upon  Her  Majesty's 
Consuls,  but  they  will  be  waited  upon  by  Vice-Consuls. 
Consuls-General  and  Consuls  will,  in  all  cases,  wait  upon 
flag-officers  and  commanders  wearing  a  red  or  white 
"  pendant,  without  waiting  for  any  previous  communication. 
"  The  officers  commanding  Her  Majesty's  ships  of  war  have 
"  orders  to  furnish  a  boat  to  convey  the  Consul  on  board, 
"  and  to  reland  him,  on  the  Consul  notifying  his  wish  to 
"  have  a  boat  so  sent  for  him.  The  Consul  will  strictly 
attend  to  the  foregoing  instructions.  The  copy  of  a 
memorandum  upon  this  subject,  issued  by  the  Admiralty 
"  to  Her  Majesty's  naval  officers,  is  herewith  enclosed." 
Sec.  27.  Vice- Consuls. — In  case  it  shall  appe&r  to  the 
Consul  necessary  that  a  Vice-Consul  should  be  stationed 
at  any  port  within  his  district,  where  no  British  vice- 
"  consulate  has  heretofore  existed,  or  wherever  a  vacancy 
"  shall  occur,  he  will  report  the  fact  to  the  Secretary  of 
"  State,  showing  at  the  same  time  how  far  British  interests 
"  require  such  an  appointment ;  and  if  suggested  as  ex- 
"  pedient,  he  will  submit  the  name  of  some  English  mer- 
chant of  respectability  for  the  appointment,  with  the 
grounds  of  his  recommendation ;  but  he  will  in  no  case 
give  him  any  commission  or  sanction  to  act  in  that  capacity 
until  the  approval  of  the  Secretary  of  State  shall  have 
"  been  given.  Upon  the  receipt  of  such  approval,  the 
Consul  will  acquaint  the  individual  with  his  appointment 
as  Vice-Consul,  and  will  furnish  him  with  the  necessary 
authority  to  act  in  that  capacity,  together  with  instruc- 
"  tions  for  the  guidance  of  his  conduct  conformable  to  those 
"  under  which  he  himself  is  acting." 

The  Consul  is  ordered  not  to  dismiss  any  Vice-Consul 
acting  within  his  district  without  the  sanction  of  the  Secre- 
tary of  State ;  but  if  he  should  be  of  opinion  that  good  and 
sufficient  grounds  exist  for  the  dismissal  of  a  Vice-Consul, 


tt 
a 


a 
tt 


284  INTERNATIONAL   LAW. 

he  will  give  information  thereof  to  Her  Majesty's  Secretary 
of  State,  suspending,  provisionally,  the  Vice-Consul  only 
when  the  extraordinary  nature  of  the  case  may  appear  to 
require  so  prompt  a  proceeding ;  and  awaiting,  in  all  cases, 
the  decision  of  the  Secretary  of  State,  previously  to  taking 
ulterior  proceedings  upon  the  subject. 

At  the  close  of  every  year,  it  is  the  duty  of  the  Consul  to 
transmit  to  the  Secretary  of  State  a  list  (according  to  a 
prescribed  form  (b)  )  of  all  persons  who  may  be  acting  within 
his  consular  district,  and  under  his  jurisdiction,  either  as 
British  Vice-Consuls,  Deputy  Consuls,  Provisional  Consular 
Agents,  or  in  any  other  similar  capacity ;  stating  in  such 
return  the  station,  the  name  of  the  individual,  his  consular 
rank,  the  date  of  his  provisional  nomination,  and  the.  date 
of  the  approval  thereof  by  the  Secretary  of  State. 

"  Sec.  29.  Passports. — The  Consul- will  not  take  upon 
"  himself,  as  a  matter  of  course,  to  grant  passports.  If, 
"  however,  the  regulations  of  the  country  wherein  he  resides 
"  require  that  his  visa  should  be  affixed  to  the  passport  of 
u  British  subjects,  or  that  a  certificate  should  be  furnished 
"  by  him,  to  enable  them  to  obtain  passports  from  the  proper 
"  authorities,  he  will,  when  called  upon,  affix  such  visa,  or 
"  give  such  certificates  "(c). 

An  Order  in  Council  regulating  the  consular  fees  issued 
in  1851. 

CCLTX.  The  authority  and  powers  of  British  Consuls 
are  also  to  be  found  in  the  statutes,  6  George  IV.  cap.  87, 
(d)  18  &  19  Vict.  cap.  42  ;  and  also  in  the  statute  passed  in 
the  sixth  year  of  George  IV.  (cap.  78)  relating  to  the  per- 
formance of  quarantine. 


(b)  Which  is  annexed  to  the  statute. 

(c)  Fynn's  BrttisJi  Consuls1  Handbook,  pp.  36-55. 

(d)  "  To  regulate  the  Payment  of  Salaries  and  Allowances  to  British 
Consuls  at  Foreign  Ports,  and  the  Disbursements  at  such  Ports  for 
certain  public  purposes." 

In  this  statute  the  clauses  which  extend  from  the  tenth  to  the  fif- 
teenth relate  to  provisions  for  the  support  of  churches  and  chapels  in 
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In  the  statute  of  the  12  th  and  13th  of  Victoria,  cap.  68,  great 
powers  are  given  to  Consuls  for  the  purpose  of  facilitating 
the  marriages  of  British  subjects  resident  in  foreign  countries. 

The  statute  of  the  7th  and  8th  Victoria,  cap.  1 1 2  ( e)9 
commonly  called  "  The  Merchant  Seamen's  Act,"  contained 
various  provisions  relating  to  Consuls  and  Vice-Consuls. 
This  statute  did  not  apply  to  any  ship  registered  in  or 
belonging  to  any  British  colony  having  a  legislative  as- 
sembly, or  the  crew  of  any  such  ship  while  it  was  within 
the  precincts  of  the  colony ;  but  it  did  apply  to  every  ship 
belonging  to  any  colony  or  possession  of  the  British  Crown, 
when  proceeding  from  one  part  of  the  United  Kingdom  to 
another  (including  the  islands  of  Jersey,  Guernsey,  Alderney, 
Sark,  and  Man),  or  from  any  port  in  the  United  Kingdom 
to  any  port  of  any  foreign  Power,  or  to  any  colony  to  which 
the  ship  did  not  belong. 

This  statute  has  been  repealed  (J)  and  its  place  taken  by 
one  passed  in  1854  (the  17th  and  18th  Vict.  cap.  104),  called 
the  "  Merchant  Shipping  Act,"  which,  with  its  amending 
Acts  (18  and  19  Vict.  cap.  91 ;  25  and  26  Vict.  cap.  98),  is  in 
fact  a  code  of  British  mercantile  and  marine  law;  it  em- 
bodies and  extends  the  provisions  of  the  former  statute,  and 
contains  a  variety  of  important  provisions  with  respect  to 
the  powers  and  duties  of  British  Consuls  over  the*  com- 
mercial marine  of  Great  Britain.  The  sections  which  princi- 
pally relate  to  this  subject  are  mentioned  in  the  note 
appended  to  these  observations  (g). 

CCLIX  (a).  The  following  Instructions  to  Consuls,  pre- 
pared by  the  Board  of  Trade  under  the  Merchant  Shipping 


foreign  ports  and  places  where  a  chaplain  is  appointed  and  maintained  by 
subscription. 

(c)  Sec.  61. 

(/)  By  17  and  18  Vict.  c.  120. 

(g)  Ss.  13,  31, 46,  62,  53,  54,  80,  81,  83,  103,  104,  106,  158, 102  to 
211,  inclusive ;  219,  220,  221,  227,  230,  246,  257  to  267,  inclusive ;  276, 
483  to  404,  inclusive ;  18  and  19  Vict.  c.  01,  s.  19. 
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Act,  1854,  are    selected  as  proper  for    insertion  in   this 
place : — 

British  Ships. 

Ownership. 

"  Sec.  4. — The  recent  changes  in  the  laws  relating  to 
navigation  have  removed  many  of  the  conditions  formerly 
requisite  to  entitle  a  ship  to  carry  the  British  flag  and  to 
claim  British  privileges  and  protection.  A  ship  may 
now  be  a  British  ship,  and  yet  have  been  built  at  a  foreign 
port,  and  be  manned  and  commanded  by  foreigners.  The 
sole  requisite  which  remains  is,  that  she  be  owned  by  persons 
who  owe  allegiance  to  the  British  Crown,  and  are  subject  to 
British  law.     These  persons  are  defined  to  be : — 

"  (a)  Natural-born  subjects,  who  have  not  sworn  allegiance 
to  any  foreign  State,  or  who,  having  done  so,  have  subse- 
quently sworn  allegiance  to  Her  Majesty. 

"  (6)  Persons  who  have  been  made  denizens  or  naturalised, 
and  have  subsequently  sworn  allegiance  to  Her  Majesty. 

"  (c)  Bodies  corporate,  subject  to  the  laws  of,  and  having 
their  principal  place  of  business  in,  some  part  of  Her  Majesty's 
dominions. 

"And  with  respect  to  natural-born  subjects  who  have 
sworn  allegiance  to  any  foreign  State,  and  to  persons  who 
have  been  made  denizens  or  naturalised,  it  is  required,  as  a 
further  condition,  that  they  shall  either  be  resident  in  the 
British  dominions,  or  members  of  a  British  factory,  or 
partners  in  a  house  actually  carrying  on  business  in  the 
British  dominions." 

Simulation  or  Concealment  of  National  Character. 

"  Sec.  19. — It  is,  as  already  noticed,  of  the  utmost  impor- 
tance that  the  single  remaining  condition  requisite  to  give 
to  a  ship  the  character  and  privileges  of  a  British  ship 
should  be  strictly  performed ;  and  it  is  also  very  important 
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that  the  national  character  of  a  ship  should  neither  be  falsely 
assumed  nor. unduly  concealed;  so  that,  on  the  one  hand, 
Her  Majesty's  Government  may  not  be  involved  in  any 
difficulties  from  claims  to  protection  on  the  part  of  persons 
not  entitled  to  use  the  British  flag,  and  so  that,  on  the  other, 
British  ships  may  not,  by  concealing  their  national  character, 
attempt  to  avoid  obligations  under  which  they  are  placed  by 
British  law.  With  the  view  of  preventing  these  evils,  the 
following  offences  are  made  punishable  by  forfeiture,  that  is 
to  say : — 

"  (a)  Using  the  British  flag  and  assuming  the  British 
character  on  board  any  ship  owned,  or  partly  owned,  by 
persons  not  duly  qualified,  for  the  purpose  of  making  the 
ship  appear  to  be  a  British  ship,  unless  the  assumption  is 
made  either  for  the  purpose  of  escaping  capture  by  an  enemy, 
or  by  a  foreign  ship  of  war  in  exercise  of  some  belligerent 
right ; 

"  (ft)  Carrying  or  permitting  to  be  carried  on  board  a  British 
ship  any  papers  or  documents,  or  doing  or  permitting  any- 
thing to  be  done  with  respect  to  such  ship,  with  intention  to 
assume  a  foreign  character,  or  to  conceal  the  British  charac- 
ter of  the  ship  from  any  person  entitled  by  law  to  inquire 
into  the  same ; 

"  (c)  The  acquisition  as  an  owner  by  an  unqualified  person 
of  any,  interest  in  a  ship  assuming  to  be  a  British  ship,  ex- 
cept in  certain  cases  of  descent  and  transmission,  for  which 
special  provision  is  made  in  the  Act ; 

«  (d)  Wilfully  making  a  false  declaration  concerning  the 
qualification  for  ownership. 

"  In  order  to  enforce  forfeitures  in  the  above  cases,  Consuls 
and  other  public  officers  are  enabled  to  seize  and  detain  ships, 
and  take  them  for  adjudication  before  Courts  of  Admiralty, 
and  they  are  exempted  from  any  responsibility  on  account  of 
the  detention  if  reasonable  grounds  exist  for  the  same.  The 
Consul  will,  however,  act  in  this  case  as  in  the  case  of  a 
Certificate  of  Registry  improperly  used  (see  paragraph  14), 
and  will  not  seize  the  ships  unless  he  has  reason  to  believe 
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that  the  offence  is  wilful  and  fraudulent,  or  that  it  is  intended 
thereby  to  obtain  means  of  committing  piracy,  or  of  avoiding 
lawful  capture  by  the  cruizers  of  Her  Majesty  or  of  Her 
Allies  in  time  of  war,  or  of  defrauding  the  revenue,  or  of 
doing  any  other  act  manifestly  contrary  to  public  policy. 
He  will,  however,  in  every  case  warn  the  parties  of  their 
liabilities,  and  will  point  out  that,  in  addition  to  the  forfeiture, 
any  person  guilty  of  the  offences  secondly  and  fourthly  above 
specified  is  liable  to  be  prosecuted  for  a  misdemeanour,  and 
he  will  also  report  every  such  offence  to  the  Commissioners 
of  Customs  in  London. 

"  Sec.  20. — A  ship  is  not  entitled  to  the  privileges  of  a 
British  ship  unless  duly  registered,  as  above-mentioned, 
(paragraph  6);  but  in  order  to  prevent  British  owners 
from  attempting  to  evade  British  law  by  not  registering 
their  ships,  it  is  provided  that,  so  far  as  regards  payment  of 
dues,  liabilities  to  payments  and  penalties,  and  the  punish- 
ment of  persons  for  offences  committed  on  board  such  ships 
by  persons  belonging  to  them,  ships  belonging  to  persons 
qualified  to  own  British  ships  are  to  be  considered  British 
ships,  although  not  registered. 

"  Sec.  21. — In  dealing  with  cases  arising  under  the  above- 
mentioned  enactments,  Consuls  will  remember  that,  according 
to  well-established  principles  of  International  Law,  the 
owner  of  any  ship  using  a  national  flag,  and  assuming  a 
national  character,  cannot,  upon  any  trial  or  judicial  proceed- 
ing, be  allowed  to  urge  to  his  own  advantage,  or  in  his  own 
defence,  that  the  flag  and  character  so  assumed  are  not  the 
flag  and  character  which  properly  belong  to  the  ship." 

Discipline, 

"  Sec.  100.  —The  Consul's  duties  under  this  head  are  ex- 
tremely important;  but,  as  the  mode  in  which  he  must  act  must 
depend,  in  a  great  measure,  upon  the  country  in  which  he  is, 
and  the  position  and  powers  there  given  to  him,  it  is  impossible 
to  lay  down  general  rules  which  will  meet  every  case,  and 
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he  must  be  guided  by  his  own  discretion,  and  by  such  parti- 
cular instructions  as  may  be  given  him  from  time  to  time* 
Sec.  243  contains  a  list  of  the  principal  offences  committed 
on  board  ships,  and  their  respective  punishments;  but 
throughout  the  whole  of  the  3rd  part  of  the  Act  will  be 
found  provisions  bearing  more  or  less  on  the  subject  of  dis- 
cipline, and  upon  the  various  questions  which  arise  between 
a  master  and  his  crew. 

"  In  grave  cases,  however,  which  the  Consul  feels  involve 
great  responsibility,  he  will  do  well,  when  practicable,  to 
avail  himself  of  the  assistance  of  a  Naval  Court  in  the  mode 
pointed  out  below."    (Paragraphs  109  to  123.) 

Desertion. 

"  Sec.  101.  In  cases  of  desertion,  where  the  foreign 
authorities  are  required  by  treaty  to  give  assistance,  or  where 
without  such  treaty  they  are  willing  to  do  so,  the  Consul 
will,  if  desired  so  to  do  by  the  master,  and  if  satisfied  of  the 
justice  of  the  case,  apply  to  the  local  authorities  to  have  the  . 
deserter  arrested  and  placed  on  board ;  any  expenses,  how- 
ever, attending  this  proceeding  must  in  all  cases  be  paid  by 
the  master." 

Interference  of  Foreign  Courts  of  Justice. 

"  Sec.  103.  In  considering  how  far  the  interference  of 
foreign  courts  should  be  allowed  or  invoked,  the  first 
question  to  be  looked  at  is  whether  there  are  any  treaties 
ou  the  subject  existing  between  this  country  and  the  country 
in  which  the  Consul  is  acting.  To  the  express  stipulations 
of  such  treaties,  all  general  rules  of  International  law  are 
subject ;  and  the  Consul  will  therefore  be  guided  by  them 
in  the  exercise  of  his  own  functions,  and  will  call  upon  the 
local  authorities  to  act  in  accordance  therewith. 

"  Sec.  104.  Subject  to  any  such  treaties  as  aforesaid,  the 
Consul  will  remember  that  every  country  has  the  right  of 
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enforcing  its  own  criminal  law  and  police  regulations  in  its 
own  ports  and  harbours,  and  that  if  any  offence  against  such 
laws  or  regulations  is  committed  in  such  ports  or  harbours, 
on  board  a  British  ship,  the  offender  is  liable  to  be  dealt  with 
accordingly.  In  such  cases  the  Consul's  duty  will  be  con- 
fined to  seeing  that  the  offender  is  fairly  tried,  and  that 
justice  is  properly  administered.  If  the  laws  or  regulations 
of  the  place  are  in  fault,  it  will  be  a  matter  for  representation 
to  the  British  Minister  in  the  country,  or  to  Her  Majesty's 
Secretary  of  State. 

"  Sec.  105.  In  cases  where  the  offence  is  one  which  is 
punishable  both  by  the  law  of  the  place,  as  above-mentioned, 
and  also  by  British  law,  as  mentioned  in  paragraph  125,  and 
where  the  local  authorities  are  willing  to  interfere  if  re- 
quired by  the  Consul  to  do  so,  but  not  otherwise,  he  will 
consider  whether  the  ends  of  justice  will  be  best  met  by 
calling  for  such  interference,  or  by  sending  the  offender  to 
trial  in  some  British  court  of  justice.  The  questions  he 
will  have  to  consider  are, — which  is  the  speediest  and  most 
certain  mode  of  obtaining  justice, — which  course  is  the  best 
for  the  convenience  of  the  ship  and  the  witnesses, — and, 
above  all,  whether  the  principles  and  practice  of  the  foreign 
court  can  be  relied  on,  and  whether  its  proceedings  and 
modes  of  punishment  are  such  as  would  be  considered  proper 
and  humane  in  this  country. 

"  Sec  106.  In  any  case  in  which,  from  whatever  cause,  any 
British  seaman  is  committed  to  prison  or  otherwise  punished 
in  any  foreign  country,  the  Consul  will  see  that  the  place 
of  confinement  and  mode  of  treatment  is  such  as  would,  in 
this  country,  be  considered  proper  and  humane ;  if  it  is  not, 
he  will  report  the  case  to  the  British  Minister  in  the  country, 
or  to  Her  Majesty's  Secretary  of  State. 

"  Sec.  107.  Subject  to  the  exceptions  mentioned  above, 
the  Consul  will  remember  that,  according  to  well-established 
rules  of  national  law,  a  British  ship  carries  British  law  with 
her,  and  that  all  offences  committed  on  board  such  ship  on 
the  high  seas,  and  all  mere  breaches  of  discipline  in  foreign 
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ports,  as  well  as  all  matters  arising  oat  of  the  contract  with 
the  crew,  are  to  be  judged  of  by  British  law.     In  some 
foreign    countries    the   local    courts   of  justice  will  take 
notice  of,  and  adjudicate  upon,  such  contracts ;  but  in  these 
cases  it  is  usual  for  such  foreign  courts  to  act,  in  the  case 
of  a  British  ship,  not  according  to  their  own  law,  but  ac- 
cording to  British  law,  so  far  as  the  construction  of  the 
contract  is  concerned.     Except  in  cases  where  the  Consul 
cannot  settle  the  matter  otherwise,   it  is  extremely  un- 
desirable that  disputes  between  the  masters  and  crews  of 
British  ships  should   be  taken  into  foreign  courts;    but, 
whenever  this  is  done,  the  principles  above  mentioned  should 
be  adhered  to.     The  Consul  should  explain  the  British  law ; 
and  if  this  is  not  followed,  he  should  report  the  case  to  the 
British  Minister  or  Her  Majesty's  Secretary  of  State. 

"  Sec.  108.  In  cases  where  British  seamen  are  employed 
in  foreign  ships,  the  Consul  will  remember  that,  in  accord- 
ance with  the  principles  above  mentioned,  they  are,  whilst 
so  employed,  subject  to  the  law  of  the  country  to  which  the 
ship  belongs,  and  not  to  British  law.  If,  therefore,  the 
Consul  is  called  upon  to  interfere  in  their  behalf,  he  should, 
either  in  applying  to  the  local  authorities,  or  in  taking  any 
other  steps  that  may  be  necessary,  endeavour  to  obtain  the 
assistance  of  the  Consul  of  the  country  to  which  the  ship 
belongs." 

CCLX.  The  most  instructive  and  remarkable  of  the 
regulations  respecting  Consuls,  promulgated  by  foreign 
Powers  for  the  direction  of  their  own  subjects,  appear  to 
be  the  following  (A): — Those  put  forth  by  Spain  in 
1745,  1817,  1818,    1827;  by  France  (i),  "  Ordonnances  " 


(h)  De  Martens,  JRec.  de  Tr.  vol.  xxiv.  pp,  831, 832,  recommends  them 
as  "  les  plus  indispensable*  a  connaitre  on  k  consulter," 
(t)  In  the  Code  de  Commerce  are  these  provisions : — 
"  234.  Si,  pendant  le  cours  du  voyage,  il  y  a  necessity  de  radoub,  ou 
d'achat  de  victuailles,  le  capitaine,  apres  1'avoir  constate*  par  nn  proces- 
verbal  signe*  des  principaux  de  Fequipage,  pourra,  en  se  faisant  autoriser 
en  France  par  le  tribunal  de  commerce,  ou,  a  deTaut,  par  le  juge  de  paix, 

*  3 
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respecting  Consuls  in  Christian  countries,  published  in  1833, 
1845 ;  respecting  Consuls  in  Barbary  and  the  "  echelles  du 
Levant"  those  published  in  1836.  Those  put  forth  by 
Sardinia  in  1835 ;  by  Prussia(k)  in  1796,  and  in  the  years 
immediately  following,  and  in  the  Constitution  adopted  by 
the  Reichstag  for  the  Confederation  of  the  North  of  Ger- 
many, promulgated  June  14,  1867  (/) ;  by  Brazil  in  1834 ; 
by  Denmark  in  1824 ;  by  Russia  in  1820 ;  by  Greece  m  1834 
(m) ;  but  especially  those  promulgated  by  the  United  States 
of  North  America  in  1870. 

chez  l'ltranger  par  le  consul  francais,  ou,  a  dgfaut,  par  le  magistrat  des 
lieux,  emprunter  sur  le  corps  et  quille  du  vaisseau,  mettre  en  gage  on 
vendre,  des  marchandises  jusqu'a  concurrence  de  la  somme  que  les  besoina 
constates  exigent 

"  Les  proprtetaires,  ou  le  capitaine  qui  les  represente,  tiendront  compte 
des  marchandises  vendues,  d'apres  le  cours  des  marchandises  de  memo 
nature  et  quality  dans  le  lieu  de  la  ddcharge  du  navire,  a  l'epoque  de  son 
arrivee. 

u  244.  Si  le  capitaine  aborde  dans  un  port  stranger,  il  est  tenn  de  se 
presenter  au  consul  de  France,  de  lui  faire  un  rapport  et  de  prendre  un 
certificat  constatant  l'epoque  de  son  arrived  et  de  son  depart,  1'Stat  et  la 
nature  de  son  chargement." — L.  ii.  t.  iv. 

(&)  See  Manuel  pratique  dee  Consulate,  by  De  Menech. 

(J)  See  also  Ann.  dee  Deux  Mondes,  1866-7,  p.  816.  Appendice, 
Consulats. 

Art.  56.  <f  Tout  ce  qui  concerneles  consulats  de  FAllemagne  du  nord 
11  est  place*  sous  la  surveillance  du  presidium  federal,  qui  nomme  lea 
"  consuls  apres  avoir  entendu  le  comite*  du  conseil  federal  pour  le  com- 
"  merce  et  l'industrie.  11  no  pourra  etre  institue*  de  nouveaux  consulats 
"  des  pays  particuliers  dans  le  ressort  des  consuls  f£d£raux.  Les  consuls 
"  f6de>aux  exerceront  les  fonctions  des  consuls  des  pays  particuliers  non 
11  represented  dans  leur  ressort.  Toua  les  consulats  existans  des  dtata 
"  particuliers  seront  supprime's  aussitdt  que  rorganisation  des  consulats 
"  federaux  sera  achev£e  de  telle  maniere  que  le  conseil  f£d£ral  aura 
"  reconnu  que  la  defense  des  inte>6ts  particuliers  et  de  tous  les  dtats 
"  feMeraux  est  assuree  par  les  consuls  fe'd&aux." 

(w)  See  these  translated  into  French,  in  a  note  to  p.  245  of  De  Mar- 
tens, Le  Guide  diplomatique,  t  i. 

It  was  holden  by  Abbott,  C. J.,  at  Nisi  Prius,  that  a  foreign  Consul, 
receiving  a  salary  from  his  own  Government,  cannot  maintain  an  action 
for  the  trouble  and  labour  he  has  been  put  to  in  transacting  business  for 
merchants  here  in  which  he  acted  as  the  officer  of  his  own  Government, 
and  in  conformity  to  their  express  instructions. — De  Lerna  v.  Haldimand, 
1  Ryan  $  Moody's  Rep.  p.  45. 
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CCLX  (a).  Consular  Regulations  of  the  United 
States  (n). — The  following  seem  proper  to  be  inserted  in 
this  place : — 

Consuls. 

"  9.  Consuls  are  of  two  classes :  1st.  Those  who  are 
not  allowed  to  engage  in  business,  and  whose  salaries 
exceed  #1,000  per  annum;  2nd.  Those  who  are  allowed 
to  engage  in  business.  The  former  class  is  known 
as  those  embraced  in  Schedule  B.  The  occupations  in 
which  they  may  not  engage  are  the  same  with  those  for- 
bidden to  Consuls-General.  The  latter  class  of  Consuls  is 
again  subdivided  into — 1st.  Those  who  are  salaried  (known 
as  Consuls  in  Schedule  C) ;  and  2nd.  Those  who  are  com- 
pensated from,  the  fees  which  they  take." 

Vice-Consuls. 

"  10.  Vice-Consuls  are  defined  by  the  statute  to  be 
*  Consular  Officers  who  shall  be  substituted  temporarily  to 
fill  the  place  of  Consuls  when  they  shall  be  temporarily 
absent  or  relieved  from  duty.'  It  follows  that  when 
the  Consul  is  present  at  his  post  the  Vice-Consul  has  no 
functions  or  powers.  (The  same  remarks  apply,  mutatis 
mutandis,  to  Vice-Consuls-General,  and  Vice-Commercial 
Agents.)'* 

Deputy  Consuls  and  Consular  Agents. 

"  11.  Deputy-Consuls  are  defined  by  the  same  statute  to 
be  Consular  Officers,  subordinate  to  their  principals,  exercis- 
ing the  powers  and  performing  the  duties  within  the  limits 
of  their  Consulates  at  the  same  ports  or  places  at  which  such 
principals  are  located.     Consular  Agents  are  defined  by  the 


(n)  Regulations  published  for  the  use  of  the  Consular  Service  by  the 
United  States :  Washington,  1870.  The  Author  is  indebted  to  the  cour- 
tesy of  Mr.  Secretary  Fish  for  a  copy  of  this  work. 
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same  statute  to  be  Consular  Officers,  subordinate  to  their 
principals,  exercising  their  powers,  and  performing  their 
duties  within  the  limits  of  the  Consulate  at  ports  or  places 
different  from  those  at  which  such  principals  are  located. 
Limits  of  Consular  Districts  and  of  Agencies  will  remain  as 
heretofore  established  in  the  different  Consulates." 


Commercial  Agents. 


it 


12.  Commercial  Agents  are  full,  principal,  and  per- 
manent Consular  Officers,  as  distinguished  from  subordinates 
or  substitutes.  These  officers  are  peculiar  to  the  service  of 
the  United  States,  and  are  not  regarded  by  other  Powers  as 
entitled  to  the  rank  or  privileges  of  Consuls.  They  are 
appointed  by  the  President,  and  may  enter  upon  the  duties 
of  their  office  without  an  exequatur" 

Limitation  of  Powers  of  Subordinate  Consular  Officers* 

"  13.  The  functions  of  Vice-Consuls-General,  Vice- 
Consuls,  Deputy  Consuls-General,  Deputy  Consuls,  Vice- 
Commercial  Agents,  and  Consular  Agents  will  respectively 
cease  and  determine  at  the  expiration  of  ninety  days  from 
the  day  upon  which  the  successor  to  the  Consular  Officer 
under  whom  they  were  respectively  appointed  enters  upon 
the  duties  of  his  office,  except  as  follows :  If  the  new  Con- 
sular Officer  shall,  within  the  said  term  of  ninety  days, 
renominate  the  old  incumbent,  such  renomination  shall 
operate  to  continue  the  term  of  the  office,  without  further 
commission  or  certificate  until  the  pleasure  of  the  Depart- 
ment can  be  known ;  or  if  the  said  Consular  Officer  shall, 
within  the  said  term  of  ninety  days,  nominate  another  person 
in  his  place,  such  nomination  shall  operate  to  relieve  the 
incumbent  from  office." 
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Article  II. 

How  Consular  Officers  are  appointed  and  qualified, 

"  17.  Consuls-General  and  Consuls  are  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate. 
They  qualify  by  taking  the  prescribed  oath  (a  copy  of 
which  is  furnished  by  the  department  for  the  purpose),  and 
by  executing  a  bond  to  the  United  States  in  the  form  pre- 
scribed by  the  department.  For  form  of  oath  see  Form  1 ; 
and  for  forms  of  bonds  see  Forms  2,  3  and  4." 

Article  III. 

When  entitled  to  enter  on  the  discharge  of  their  duties. 

"  20.  On  the  appointment  of  a  Consul-General  or  of  a 
Consul,  no  commission  is  issued  until  the  bond  and  oath 
required  by  law  and  regulation  have  been  filed.  The  Consul 
is  supposed  to  make  early  personal  application  to  the  depart- 
ment for  the  forms  of  such  oath  and  bond;  and  it  is 
assumed  that  the  laws  and  regulations  in  that  respect  are 
complied  with  before  these  instructions  are  issued.  After 
the  commission  is  signed  and  sealed,  it  is  transmitted  by  the 
Department  of  State  to  the  diplomatic  representative  accre- 
dited to  the  Government  within  whose  jurisdiction  the  office 
is  situated,  with  instructions  to  obtain  an  exequatur.  This 
document,  when  obtained,  the  diplomatic  representative 
usually  transmits  by  post,  with  the  commission,  to  the 
Consular  Officer.  The  Consular  Officer  may,  however,  pro- 
ceed to  his  post  and  enter  upon  the  discharge  of  the  duties 
of  his  office  on  obtaining  the  permission  of  the  proper  autho- 
rities to  act  until  the  exequatur  arrives.  It  is  customary,  also, 
to  transmit,  for  similar  recognition  and  authority,  the  warrants 
of  Vice-Consuls  and  Deputy  Consuls." 
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Article  IV. 

The  privileges  of  Consular  Officers  under  the  Law  of  Nations. 

"21.  In  the  absence  of  International  agreement  Consuls  as 
such  have  no  representative  or  diplomatic  character — have 
no  right  of  exterritoriality,  and  cannot  claim,  either  for 
themselves,  their  families,  houses,  or  property,  the  privileges 
of  exemption  which  are  accorded  to  diplomatic  agents. 

"  22.  They  are,  however,  after  the  granting  of  an 
exequatur,  officers  of  a  foreign  State,  and  under  the  special 
protection  of  the  Law  of  Nations.  They  may  raise  the  flag 
and  place  the  arms  of  the  United  States  over  their  gates 
and  doors.  The  actual  papers  and  archives  of  the  Consulate  n 
are  exempt  from  seizure  and  detention.  If  they  are  citizens  T-  , 
of  the  United  States,  and  do  not  hold  real  estate  or  engage 
in  business  in  the  country  to  which  they  are  sent,  they  will 
be  exempt  from  the  performance  of  such  personal  duties 
toward  the  local  Government  as  may  interfere  with  the 
performance  of  their  consular  duties." 

"  23.  A  Consul  should  claim  to  enjoy  all  the  rights  and 
privileges  which  have  been  allowed  to  his  predecessors,  un- 
less a  formal  notice  has  been  given  that  they  will  no  longer 
be  extended  to  his  office  or  to  Consuls  of  other  States  in 
the  country  in  which  he  resides.  He  should  also  claim  to 
enjoy  all  the  immunities  which  are  allowed  to  Consuls  of 
other  countries,  unless  such  other  Consuls  are  entitled  to 
such   extraordinary  immunities  by  special  treaty  stipula- 


tions." 


Article  V. 


The  Privileges  and  Powers   of  Consular    Officers   of  the 
United  States  under  Treaties  and  Conventions  with 

Foreign  Powers. 

"  24.  The  Consuls  must  bear  in  mind  that,  in  the  follow- 
ing abstract,  it  is  impossible  to  do  more  than  allude  in  a 
general  way  to  the  rights  and  privileges  secured  by  treaties. 
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The  several  treaties  and  conventions  alluded  to  may  be 
found  in  Appendix  No.  1,  and  in  each  case  the  Consul  must 
look  there  for  more  detailed  information.  It  is  also  possible 
that  more  extended  rights  may  have  been  granted  to  Consuls 
of  other  nations,  and  that  the  officers  of  the  United  States 
may  be  entitled  to  claim  them  under  the  clause  known  as 
'the  most  favoured  nation  clause/  in  a  treaty  with  the 
United  States. 

et  The  department  must  necessarily  trust  to  the  discretion 
of  the  Consul,  on  the  one  hand,  not  to  permit  his  rights  to  be 
invaded  without  protest,  nor,  on  the  other  hand,  to  claim  what 
he  cannot  maintain. 

"  If  the  rights  thus  secured  by  treaty  are  in  any  case  in- 
vaded or  violated,  the  Consul  will  at  once  complain  to  the 
local  authorities,  to  the  department,  and  to  his  immediate 
superior.  These  complaints  should  set  forth  in  full  all  the 
facts  showing  the  invasion  or  violation." 

Inviolability  of  the  Archives  and  Papers  of  the  Consulate. 

"  25.  This  is  secured  by  treaties  with  the  Argentine 
Republic,  Bolivia,  Belgium,  Denmark,  Ecuador,  Greece, 
Guatemala,  Hayti,  Mexico,  the  Netherlands,  Portugal, 
Salvador,  Sweden  and  Norway,  Switzerland,  the  Dominican 
Republic,  Muscat,  and  New  Granada." 

Inviolability  of  the  Consular  Office  and  Dwelling* 

"  26.  This  is  secured  by  treaties  with  Belgium,  France, 
Italy,  and  Muscat ;  but  the  dwelling  cannot  be  used  as  an 
asylum." 

Exemption  from  Arrest. 

"  27.  By  conventions  with  Belgium,  France,  and  Italy 
the  Consul  is  exempted  from  arrest,  except  for  crimes. 
By  treaty  with  Turkey  he  is  entitled  to  suitable  distinction 
and  necessary  aid  and  protection.  In  Muscat  he  enjoys  the 
inviolability  of  a  diplomatic  officer." 
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Exemption  from  Liability  to  appear  as  a  Witness. 

28.  This  is  secured  by  conventions  with  Belgium, 
France,  and  Italy.  In  such  case  the  testimony  may  be 
taken  in  writing  at  his  dwelling.  If  the  Consul  claims  this 
privilege,  he  should  offer  to  give  his  evidence  in  the  form 
prescribed  by  the  convention,  and  should  throw  no  impedi- 
ment in  the  way  of  the  proper  administration  of  justice  in 
the  country  of  his  official  residence." 

Exemption  from  Taxation. 

7  "  29.  When  a  Consul  is  not  a  citizen  of  the  country  in 
which  the  Consulate  is  situated,  and  does  not  own  property 
therein,  and  is  not  engaged  in  business  therein,  he  is  secure 
against  the  liability  to  taxation  by  treaties  or  conventions 
with  Belgium,  Bolivia,  Denmark,  Ecuador,  France,  Guate- 
mala, Hayti,  Italy,  the  Netherlands,  Salvador,  and  New 
Granada"  (o). 

Exemption  from  Military  Service. 

"  30.  If  not  citizens  of  the  country  of  their  consular 
residence  or  domiciled  at  the  time  of  the  appointment  in  it, 
this  exemption  is  secured  by  conventions  with  Belgium, 
Denmark,  France,  Guatemala,  Italy,  Mexico,  the  Nether- 
lands, Salvador,  and  New  Granada.  In  New  Granada  the 
exemption  also  extends  to  officers,  secretaries,  and  attaches." 

Infraction  of  Treaties. 

"31.  The  right  in  such  case  to  correspond  with  the  local 
authorities  is  secured  by  conventions  with  Belgium,  France, 
Italy,  and  New  Granada." 


(o)  The  treaty  obligations  of  New  Granada  are  assumed  by  its  suc- 
cessor the  United  States  of  Columbia. 
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The  Right  to  exhibit  the  National  Arms  and  Flag. 

"  32.  This  is  given  by  conventions  with  Belgium,  France, 
Italy,  the  Netherlands,  and  New  Granada." 

Depositions. 

"  33.  The  right  to  take  depositions  is  secured  by  con- 
ventions with  Belgium,  France,  Italy,  and  New  Granada." 

Jurisdiction  over  Disputes  between  Masters,  Officers,  and 

Crew. 

"  34.  Exclusive  jurisdiction  over  such  disputes  in  the 
vessels  of  the  United  States,  including  questions  of  wages, 
&c,  is  conferred  by  treaties  or  conventions  with  Belgium, 
Denmark,  France,  Greece,  Italy,  the  Netherlands,  Prussia, 
Portugal,  Russia,  Sweden  and  Norway,  Dominican  Republic, 
Bremen,  Hanover,  Mecklenburg-Schwerin,  Tripoli,  and  New 
Granada." 

Right  to  reclaim  Deserters. 

"  35.  The  right  to  reclaim  deserters  from  the  vessels  of 
the  United  States  is  conferred  by  treaties  or  conventions 
with  Bolivia,  Belgium,  Denmark,  Ecuador,  France,  Greece, 
Guatemala,  Hawaiian  Islands,  Hayti,  Italy,  Japan,  Mexico, 
Madagascar,  the  Netherlands,  Prussia,  Portugal,  Russia, 
Salvador,  Sweden  and  Norway,  Dominican  Republic,  Siam, 
Hanover,  Mecklenburg-Schwerin,  and  New  Granada." 

Salvage. 

"  36.  The  right  to  settle  salvage  for  damages  at  sea  is 
conferred  by  conventions  with  Belgium,  France,  the 
Netherlands,  Hawaii,  Italy,  Madagascar,  Turkey,  and  New 
Granada.  The  parties  may,  however,  by  agreement,  deprive 
the  Consul  of  this  jurisdiction." 
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Estates  of  Citizens  of  the  United  States,  deceased. 

u  37.  By  treaties  with  Morocco,  Muscat,  Nicaragua, 
Paraguay,  Tripoli,  China,  Japan,  Tunis,  New  Granada, 
and  Persia,  Consuls  are  entitled  to  the  custody  of  the 
property  of  citizens  of  the  United  States,  dying  within  the 
limits  of  their  respective  Consulates." 


Jurisdiction  over  Offences  and  Crimes. 

38.  The  jurisdiction  over  crimes  and  offences  committed 
by  citizens  of  the  United  States  is  conferred  by  treaties 
with  China,  Japan,  Madagascar,  Siam,  and  Borneo.  In 
Morocco,  Muscat,  Tripoli,  Tunis,  and  Persia  the  Consuls 
are  empowered  to  assist  in  the  trials  of  citizens  of  the 
United  States  accused  of  murder  or  assault." 


« 


Civil  Jurisdiction. 

"39.  Jurisdiction  over  civil  disputes  is  conferred  by 
treaties  with  China,  Japan,  Turkey,  Madagascar,  Siam, 
Borneo,  Morocco,  Muscat,  Persia,  Tripoli,  and  Tunis. 
This  jurisdiction  is  exclusive  in  disputes  between  citizens  of 
the  United  States.  In  Japan  it  extends  to  claims  of  Japanese 
against  Americans.  In  China  and  Siam  the  jurisdiction  is 
joint  in  controversies  between  Americans  and  Chinese  or 
Siamese. 

"  In  Madagascar  the  exclusive  jurisdiction  extends  to  dis- 
putes between  citizens  of  the  United  States  and  subjects 
of  Madagascar.  In  Turkey  there  can  be  no  hearing  in  a 
dispute  between  Turks  and  Americans  unless  the  dragoman 
of  the  Consulate  is  present." 
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CHAPTER  IV. 

DECISIONS  OP  MUNICIPAL   TRIBUNALS  AS   TO  CONSULS. 

CCLXI.  A  Consul,  being  a  person  impressed  with  a   . 
public  character,  is  "  entitled  "  (as  Lord  Ellenborough  says)   i  l* 

to  privilege  to  a  certain  extent,  such  as  for  safe-conduct ;    i      ^ 
and  if  that  be  violated,  the  Sovereign  has  a  right  to  com*    ' 
plain  of  such  violation"  (a).  ^  ?./•  v 

Vattel  complains  that  Wicquefort,  in  his  Treatise  on 
Ambassadors,  denies  to  Consuls  the  jus  gentium,  while  he 
cites  instances  which  support  their  claim  to  it.  But  these 
instances,  when  examined,  do  not  sustain  the  assertion  of 
Vattel  (ft.) 

CCLXIL  The  Governor  of  Cadiz  having  arrested  and 
insulted  the  Dutch  Consul,  the  United  Provinces  complained 
to  the  Court  of  Madrid  on  the  ground  that  the  jus  gentium 
had  been  violated,  and  not  on  the  ground  that  specific  treaties, 
which  was  their  real  vantage-ground,  had  been  disregarded 
by  these  acts. 

The  Dutch  also  made  a  fruitless  endeavour  to  obtain  the 
privilege  of  an  ambassador  for  their  Consul  at  Genoa,  but 
the  Senate  refused  their  claim,  replying :  "  Qu'ils  ne  le  re- 
connoissoient  point  pour  Ministre  public ;  et  que  tout  ce 
qu'on  pouvoit  d6sid6rer  d'eux,  c'estoit  la  jouissance  paisible 
des  droits  et  des  privileges  que  la  coustume  attribue  & 
cette  sorte  d'emplois.  Les  Consuls  ne  sont  que  des 
"  marchands,  qui,  avec  leur  charge  de  juge  des  difflgrends 


(a)  Viveash  v.  Becker,  8  Maule  $  Selwyn  (Q.  B.  Bep.)}  297.     Vide 
post, 

(b)  Wicqttefort,  IS Ambas&adeur  et  ses  Fonctions,  1.  i.  s.  v.  p.  63. 
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qui  peuvent  naistre  entre  ceux  de  leur  nation,  ne  laissent 
pas  de  faire  leur  trafic,  et  d'estre  sujets  &  la  justice  du 
lieu   de  leur  residence,   tant  pour  le  civil  que  pour  le 
criminel;    ce   qui   est  incompatible  avec   la  qualite  de 
Ministre  public"  (c). 
In  1634  a  quarrel  took  place  between  the  Republic  of 
Venice  and  the  Papal  Government,  on  account  of  divers  fla- 
grant and  indefensible  outrages  committed  by  the  Governor 
of  Ancona  against  the  property  and  persons  of  the  Consuls 
of  the  Republic,  seizing  the  papers  and  goods  of  one,  and 
imprisoning  the  person  of  the  other,  upon  suspicions  wholly 
unsupported  by  proof.     The  Ambassador  of  France  inter- 
fered to  mediate  between  the  parties.     But  these  were  cases 
in  which  the  Government  of  Venice  would  have  resented  the 
injury  if  one  of  their  private  citizens  had  been  the  subject 
of  it ;  and  Wicquefort's  position  with  respect  to  the  status 
of  Consuls  is, "  Les  Princes  qui  les  employent  les  prot^gent, 
comme  personnes  qui  sont  a  leur  service  et  comme  tout 
bon  maistre  protege  son  serviteur  et  son  domestique ;  mais 
"  non  comme  Ministres  publics  "  (rf). 

And  it  is  with  the  instances  cited  by  Wicquefort  before 
his  eyes  that  Bynkershoek,  not  disposed,  it  must  be  pre- 
sumed, to  lower  the  dignity  of  his  country,  remarks  :  "  Et, 
"  si  verum  amamus,  Consules  illi  non  sunt  nisi  Mercatorum 
Nationis  suae  defensores  et  quandoque  etiam  judices,  quin 
fere  ipsi  Mercatores,  non  missi,  ut  principem  suum  repre- 
sented apud  alium  principem,  sed  ut  principis  sui  subditos 
"  tueantur  in  iis,  quae  ad  mercaturam  pertinent,  saepe  et  ut 
"  de  iis  inter  eos  jus  dicant "  (e). 

CCLXIII.  In  France  the  law  has  been  very  correctly 
laid  down. 

In  September,  1842,  the  Cour  royale  de  Paris  confirmed, 
on  appeal,  the  judgment  of  the  Tribunal  civil  de  la  Seine,  in 


(c)  Wicquefort,  1.  i.  8.  v.  p.  62. 

(d)  Ibid.  p.  63. 

(«)  Bynkershoek,  Opera,  vol.  vi.  p.  482.    De  Foro  Legatorum,  c.  x. 
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the  matter  of  M.  Carlier  (TAbaunza,  Marquis  de  la  Fuente 
Hermosa. 

The  Marquis  was  a  Spaniard  by  birth,  and  had  lived  in 
Paris  since  1833.  In  1840  he  had  been  nominated  Consul- 
General  of  the  Republic  of  Uruguay ;  but  had  not  obtained 
the  exequatur  of  the  French  Government.  He  was  arrested 
by  a  creditor,  and  claimed  exemption  from  civil  process  on 
the  ground  of  his  diplomatic  character.  But  the  French 
Courts  decided  that  the  Consul  had  no  diplomatic  mission, 
and  was  not  entitled  to  the  immunities  of  an  ambassador, 
under  any  circumstances,  and  that  this  proposition  was 
still  more  certain  when  the  Consul  had  not  received  the 
exequatur  of  the  Government  of  the  country  in  which  he  was 
residing  (/). 

The  Cour  royale  of  Aix,  in  the  year  1843,  gave  the 
following  decision  in  the  case  of  M.  Soller : — 

Attendu  que  si  les  Ambassadeurs  sont  independants  de 
"  l'autoritfi  souveraine  du  pays  dans  lequel  ils  exercent  leur 
ministere,  ce  privilege  n'est  pas  applicable  aux  Consuls ; 

Que  ceux-ci  ne  sont  que  des  agents  commerciaux ;  que 
si  les  lois  de  police  et  de  s6curit£  obligent  en  general  tous 
ceux  qui  habitent  le  territoire  frangais,  il  en  r£sulte  que 
P6tranger,  qui  se  trouve  meme  casuellement  sur  ce  terri- 
"  toire,  doit  concourir  de  tous  les  moyens  k  faciliter  l'exercice 
"  de-la  justice  criminelle ; 

Attendu  que  si  la  convention  diplomatique  dont  le  Con- 
sul d'Espagne  se  pr€vaut  pour  etre  dispense  de  venir 
d6poser  devant  la  cour  etait  sans  inconvenient  pour  le  terns 
"  oil  elle  fut  faite,  alors  que  la  procedure  criyninelle  6tait 
<€  secrete,  elle  est  inapplicable  aujourd'hui,  oil,  d'apr&s  le  droit 
public  qui  nous  regit,  les  d6bats  sont  publics,  et  oil  les 
t£moins  sont  tenus  de  d£poser  oralement  devant  le  jury; 
Mais  attendu  que  le  Consul  est  Stranger;  qu'il  a  pu 
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(/)  Gazette  des  Tribmaux  (numSro  4809),  htndi  5  et  mardi  6  $ep- 
iembre  1842.    lb.  (num&o  4783)  samediQ  aout  1842. 

See  also  the  case  of  Hermann  Belong.  lb.  (num£ro  4890)  dimanche, 
9  mm  1841. 
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ignorer  P£conomie  et  le  m6canisme  de  la  procedure  crimi- 

nelle  fra^aise,  et  qu'il  7  a  de  la  bonne  foi  dans  son  refus ; 

"  La  cour  declare  n'y  avoir  lieu  a  condamner  M.  Soller  & 
«  l'amende  "  (g). 

CCLXIV.  The  civil  tribunals  of  the  United  States  of 
North  America  have  promulgated  the  same  doctrine. 

CCLXV.  In  England  the  status  of  Consuls  has  more 
than  once  been  brought  under  discussion  in  the  Courts  which 
administer  Municipal  Law. 

In  the  tenth  year  of  the  reign  of  George  II.  (1737),  the 
following  case  was  brought  before  Lord  Chancellor  Talbot : — 

Barbuifs  Case  in  Chancery  (A). 

Barbuit  had  a  commission,  as  Agent  of  Commerce  from 
the  King  of  Prussia,  to  Great  Britain,  in  the  year  1717, 
which  was  accepted  here  by  the  Lords  Justices  when  the 
King  was  abroad.  After  the  late  King's  demise,  his  com- 
mission was  not  renewed  until  1735,  and  then  it  was,  and 
allowed  in  a  proper  manner ;  but  with  a  recital  of  the  powers 
given  him  in  the  commission,  and  allowing  him  as  such. 
These  commissions  were  directed  generally  to  all  the  persons 
whom  the  same  should  concern,  and  not  to  the  King ;  and 
his  business  described  in  the  commissions  was,  to  do  and 
execute  what  his  Prussian  Majesty  should  think  fit  to  order 
with  regard  to  his  subjects  trading  in  Great  Britain ;  to 
present  letters,  memorials,  and  instruments  concerning  trade, 
to  such  persons,  and  at  such  places,  as  should  be  convenient, 
and  to  receive  resolutions  thereon ;  and  thereby  his  Prussian 
Majesty  required  all  persons  to  receive  writings  from  his 
hands,  and  give  him  aid  and  assistance.  Barbuit  lived  here 
near  twenty   years,  and   exercised  the  trade  of  a  tallow- 


(g)  Heffters,  s.  226,  note. 

De  Martens,  Le  Guide  diplomatique,  t  i.  p.  298. 

(h)  Cases  in  Equity  under  Lord  Talbot,  p.  281. 
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chandler,  and  claimed  the  privilege  of  an  Ambassador  or 
foreign  Minister,  to  be  free  from  arrests. 
After  hearing  counsel  on  this  point, — 
The  Lord   Chancellor  said :   "  A  bill  was  filed  in  this 
"  Court  against  the  defendant  in   1725,  upon  which  he  ex- 
"  hibited  his  cross  bill,  styling  himself  merchant     On  the 
hearing  of  these  causes  the  cross  bill  was  dismissed  ;  and 
in  the  other,  an  account  decreed  against  the  defendant. 
The  account  being  passed  before  the  Master,  the  defen- 
"  dant  took  exceptions  to  the  Master's  report,  which  were 
"  overruled ;  and  then  the  defendant  was  taken  upon  an 
"  attachment  for  non-payment,  &c.     And  now,  ten  years 
"  after  the  commencement  of  the  suit,  he  insists  he  is  a 
"  public  Minister,  and  therefore  all  the  proceedings  against 
"  him  null  and  void.  Though  this  is  a  very  unfavourable  case, 
yet,  if  the  defendant  is  truly  a  public  Minister,  I  think  he 
may  now  insist  upon  it ;  for  the  privilege  of  a  public 
Minister  is  to  have  his  person  sacred  and  free  from  arrests, 
"  not  on  his  own  account,  but  on  the  account  of  those  he 
"  represents ;  and  this  arises  from  the  necessity  of  the  thing, 
that  nations  may  have  intercourse  with  one  another  in  the 
same  manner  as  private  persons,  by  agents,  when  they 
"  cannot  meet  themselves.    And  if  the  foundation  of  this  pri- 
"  vilege  is  for  the  sake  of  the  Prince  by  whom  an  Ambassador 
"  is  sent,  and  for  the  sake  of  the  business  he  is  to  do,  it  is  im- 
"  possible  that  he  can  renounce  such  privilege  and  protection ; 
"  for  by  his  being  thrown  into  prison  the  business  must  inevit- 
ably suffer.     Then  the  question  is,  whether  the  defendant 
is  6uch  a  person  as  7  Anne,  cap.  10,  describes ;  which  is 
only  declaratory  of  the  ancient  universal  jus  gentium.  The 
"  words  of  the  statute  are,  Ambassadors  or  other  public 
"  Ministers,  and  the  exception  of  persons  trading  relates 
(t  only  to  their  servants :  the  Parliament  never  imagining 
"  that  the  Ministers  themselves  would  trade.     I  do  not  think 
'*  the   words    Ambassadors  or   other  public  Ministers   are 
"  synonymous.     I  think  that  the  word  Ambassadors,  in  the 
"  Act  of  Parliament,  was  intended  to  signify  Ministers  sent 
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upon  extraordinary  occasions,  which  are  commonly  called 
Ambassadors  Extraordinary  ;  and  public  Ministers,  in  the 
"  Act,  take  in  all  others  who  constantly  reside  here :  and 
*\  both  are  entitled  to  these  privileges.     The  question  is, 
"  whether  the  defendant  is  within  the  latter  words.     It  has 
"  been  objected  that  he  is  not  a  public  Minister,  because  he 
"  brings  no  credentials  to  the  King.     Now,  although  it  be 
"  true  that  this  is  the  most  common  form,  yet  it  would  be 
"  carrying  it  too  far  to  say  that  these  credentials  are  abso- 
"  lutely  necessary  ;  because  all  nations  have  not  the  same 
"  forms  of  appointment.     It  has  been  said,  that  to  make  him 
"  a  public  Minister  he  must  be  employed  about  State  affairs. 
In  which  case,  if  State  affairs  are  used  in  opposition  to 
commerce,  it  is  wrong ;  but  if  only  to  signify  the  business 
**  between  nation  and  nation,  the  proposition  is  right ;  for 
"  trade  is  a  matter  of  State,  and  of  a  public  nature,  and  con- 
sequently a  proper  subject  for  the  employment  of  an  Am- 
bassador.    In  treaties  of  commerce  those  employed  are  as 
much  public  Ministers  as  any  others ;  and  the  reason  for 
their  protection  holds  as  strong ;  and  it  is  of  no  weight 
"  with  me  that  the  defendant  was  not  to  concern  himself 
"  about  other  matters  of  State,  as  if  he  was  authorised  as  a 
public  Minister  to  transact  matters  of  trade.     It  is  not 
necessary  that  a  Minister's  commission  should  be  general 
to  entitle  him  to  protection ;  but  it  is   enough  that  he  is 
to  transact  any  one  particular  thing  in  that  capacity,  as 
every  Ambassador  Extraordinary  is ;  or  to  remove  some 
"  particular  difficulties,  which  might  otherwise  occasion  war. 
"  But  what  creates  my  difficulty  is,  that  I  do  not  think  he  is 
"  entrusted  to  transact  affairs  between  the  two  Crowns :  the 
"  commission  is,  to  assist  his  Prussian  Majesty's  subjects 
"  here  in  their  commerce,  and  so  is  the  allowance.     Now 
"  this  gives  him  no  authority  to  intermeddle  with  the  affairs 
of  the  King,  which  makes  his  employment  to  be  in  the 
nature  of  a  Consul.     And  although  he  is  called  only  an 
Agent  of  Commerce,  I  do  not  think  the  name  alters  the 
"  case.     Indeed,  there  are  some  circumstances  that  put  him 


€€ 


ti 
ti 
tt 
ft 
ft 


tt 

tt 

ft 


CON8UL8:    DECISIONS   OF   MUNICIPAL   TRIBUNALS.    307 

u  below  a  Consul ;  for  he  wants  the  power  of  judicature 
which  is  commonly  given  to  Consuls.  Also  their  com- 
mission is  usually  directed  to  the  Prince  of  the  country, 
"  which  is  not  the  present  case ;  but  at  most  he  is  only  a 
"  Consul. 

"  It  is  the  opinion  of  Barbeyrac,  Wicquefort,  and  others, 
"  that  a  Consul  is  not  entitled  to  the  jus  gentium  belonging 
"  to  Ambassadors.  And  as  there  is  no  authority  to  con- 
"  sider  the  defendant  in  any  other  view  than  as  a  Consul, 
"  unless  I  can  be  satisfied  that  those  acting  in  that  capacity 
"  are  entitled  to  the  jus  gentium,  I  cannot  discharge  him." 

CCLXVI.  In  1764,  the  case  Triquet  and  others  v.  Bath 
(i)  came  before  the  King's  Bench,  and  the  great  Lord 
Mansfield  referred  to  the  case  of  Barbuit  in  which  he  had 
been  counsel,  and  said  that  neither  Lord  Talbot,  nor  Lord 
Holt,  nor  Lord  Hardwicke  ever  doubted  that  the  Law 
of  Nations  was  part  of  the  Law  of  England.  This 
case  related  to  the  privileges  of  a  Secretary  of  a  Foreign 
Ambassador. 

In  1767,  the  case  of  Heathfield  v.  Clifton  (ft)  came  before 
the  King's  Bench,  in  which  also  the  privileges  of  the  Ambas- 
sador's retinue  were  discussed,  and  Lord  Mansfield  said : — 
The  privileges  of  public  Ministers  and  their  retinue  depend 
upon  the  Law  of  Nations,  which  is  part  of  the  Common 
Law  of  England.     And  the  Act  of  Parliament  of  7  Anne, 
"  c.  12,  did  not  intend  to  alter,  nor  can  alter,  the  Law  of 
"  Nations.     His  Lordship  recited  the  history  of  that  Act, 
"  and  the  occasion  of  it,  and  referred  to  the  annals  of  that 
"  time.     He  said,  there  is  not  one  of  the  provisions  in  that 
t€  Act  which  is  not  warranted  by  the  Law  of  Nations. 
"  The  Law  of  Nations  will  be  carried  as  far  in  England 
as  anywhere,  because  the  Crown  can  do  no  particular 
favours  affecting  the  rights  of  suitors,  in  compliment  to 
public  ministers,  or  to  satisfy  their  points  of  honour. 


(•)  1  Taunt<m,  107. 
(k)  4  BurrowB,  2016. 
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"  The  Law  of  Nations,  though  it  be  liberal,  yet  does  not 
"  give  protection  to  screen  persons  who  are  not  bona-Jide 
"  servants  to  public  Ministers,  but  only  make  use  of  that 
"  pretence  in  order  to  prevent  their  being  liable  to  pay  their 
"  just  debts. 

"  The  Law  of  Nations  does  not  take  in  Consuls,  or  Agents 
"  of  Commerce,  though  received  as  such  by  the  Courts  to 
"  which  they  are  employed.     This  was  determined  in  Bar- 
"  buifs  case,  which  was  solemnly  argued  before  and  deter- 
mined by  Lord  Talbot,  on  considering  and  well  weighing 
Barbeyrac,  Bynkershoek,  Grotius,  Wicquefort,  and  all  the 
foreign  authorities  (for  there  is  little  said  by  our  own 
writers  on  this  subject)." 
CCLXVII.  In  1808,  the  case  of  Clarke  v.   Cretico  (I) 
came  before  the  Common  Pleas.     The  defendant  claimed 
exemption  from  arrest,  on  the  ground  of  being   Consul- 
General  of  the  Sublime  Porte ;  and  the  authority  of  Vattel 
was  much  urged  on  his  behalf,  as  well  as  the  doctrine  laid 
down  by  Lord  Mansfield  in  the  case  just  cited,  that  the 
Law  of  Nations  was  part  of  the  Law  of  England.     In  this 
case  of  Clarke  v.  Cretico,  Sir  James  Mansfield,  Chief  Jus- 
tice,  said :    "  It    has    not    been   clearly  proved  that  the 
"  defendant  held  the  office  of  Consul  at  the  time  of  the 
"  arrest.     The  general  question  is  undoubtedly  of  import- 
ance ;  but  it  is  not  necessary  that  the  Court  should  come 
to  any  determination  upon  it  at  present.     The  office  of 
Consul  is  indeed  widely  different  from  that  of  an  Ambas- 
sador ;  but  still  the  duties  of  it  cannot  be  performed  by 
a  person  in  prison.     Yet  I  should  have  some  difficulty  in 
deciding  in  opposition  to  Wicquefort,  who  is  an  authority 
of  great  weight,  and  without  any  determination  upon  the 
question  (for  in  the  case  before  Lord  Talbot  there  was  no 
decision),  that  a  Consul  is  entitled  to  this  privilege.    The 
"  words  of  the  statute  are,  '  Ambassador  or  other  public 
" '  Minister.'  But  a  Consul  is  certainly  not  a  public  Minister. 

(I)  3  Burrow*,  1481. 
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"  Let  the  case  stand  over  till  it  shall  be  ascertained  by 
"  further  evidence  whether  the  appointment  of  the  defendant 
"  has  been  revoked." 

Afterwards  an  affidavit  was  produced,  by  which  it  ap- 
peared that  the  defendant  had  been  dismissed  from  his  office 
in  the  month  of  December,  1806,  and  the  rule  was  dis- 
charged. 

CCLXVIII.  Lastly  in  the  case  of  Viveashv.  Becker  (m), 
which  in  1814  came  before  the  King's  Bench,  Lord  Ellen- 
borough  decided  that  a  resident  merchant  in  London,  who 
had  been  appointed  and  had  acted  as  Consul  to  the  Duke  of 
Oldenburg,  was  not  privileged  from  arrest.     In  this  case 
Lord  Ellenborough,  having  reviewed  the  preceding  cases, 
and  the  doctrine  of  Wicquefort  and  Vattel,  concluded  his 
judgment  in  these  words :   "  Nobody  is  disposed  to  deny 
"  that  a  Consul  is  entitled  to  privileges  to  a  certain  extent, 
"  such  as  for  safe-conduct ;  and  if  that  be   violated,  the 
"  Sovereign  has  a  right  to  complain  of  such  violation.     This 
"  consideration  disposes  of  the  authority  which  was  en- 
€€  deavoured  to  be  derived  from  that  case.     Then  it  is  ex- 
"  pressly  laid  down  that  he  is  not  a  public  Minister,  and 
"  more  than  that,  that  he  is  not  entitled  to  the  jus  gentium. 
"  And  I  cannot  help  thinking  that  the  Act  of  Parliament, 
"  which  mentions  only  '  Ambassadors  and  public  Ministers ' 
and  which  was  passed  at  a  time  when  it  was  an  object 
studiously  to  comprehend  all  kinds  of  public  Ministers 
entitled  to  these  privileges,  must  be  considered  as  declara- 
tory not  only  of  what  the  Law  of  Nations  is,  but  of  the 
"  extent  to  which  that  law  is  to  be  carried.     It  appears 
"  to  me  that  a  different  construction  would  lead  to  enormous 
inconveniences,  for  there  is  a  power  of  creating  vice-con- 
suls ;  and  they  too  must  have  similar  privileges.     Thus  a 
Consul  might  appoint  a  vice-consul  in  every  port,  to  be 
"  armed  with  the  same  immunities,  and  be  the  means  of 
"  creating  an  exemption  from  arrest  indirectly  which  the 
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"  Crown  could  not  grant  directly.  The  mischief  of  this 
"  would  be  enormous.  In  this  case  it  does  not  appear  that 
"  the  debt  was  not  contracted  before  the  time  of  the  defen- 
"  dant's  having  the  character  of  Consul  If  we  saw  clearly 
"  that  the  Law  of  Nations  was  in  favour  of  the  privilege,  it 
"  would  be  afforded  to  the  defendant ;  and  it  would  be  our 
"  duty  rather  to  extend  than  to  narrow  it.  But  we  are  of 
"  opinion  that  no  such  privilege  exists,  but  that  this  defen- 
dant is,  like  every  other  merchant,  liable  to  arrest.  Rule 
discharged." 

CCLXIX.  The  English  court  (n)  has  considered  that  a 
Consul  resident  abroad  and  plaintiff  in  a  suit,  is  exempt  from 
the  necessity  of  giving  security  for  costs,  to  which  necessity, 
by  the  general  principle  of  International  Law,  the  foreign 
plaintiff  is  subject  (o). 

CCLXX.   Such  being  the   doctrine  of  the   municipal 
courts  of  Great  Britain,  it  remains  to  notice  the  doctrine 
held  by  the  tribunals  of  International  Law  in  that  country. 
The  case  of  The  Indian  Chief  came  before  the  Prize  Court 
in  1800.     In  this  case  a  cargo  seized  as  prize  was  sought  to 
be  exempted  from  the  rights  of  the  belligerent,  upon  the 
ground  that  it  was  the  property  of  the  American  Consul  at 
Calcutta.     Lord  Stowell  said :  "  On  the  part  of  the  claimant 
many  grounds  have  been  taken.     I  am  first  reminded  that 
he  was  American  Consul,  although  it  is  not  distinctly 
"  avowed  that  his  consular  character  is  expected  to  protect 
him ;  nor  could  it  be  with  any  propriety  or  effect,  it  being 
a  point  fully  established  in  these  Courts,  that  the  character 
of  Consul  does  not  protect  that  of  merchant  united  in  the 
same  person.     It  was  so  decided  on  solemn  argument  in 
the  course  of  the  last  war  by  the  Lords,  in  the  cases  of 
Mr.  Gildermester,  the  Portuguese  Consul  in  Holland,  and 
of  Mr.  Eykellenburg,  Prussian  Consul  at  Flushing.  These 
cases  were  again  brought  forward  to  notice  in  the  case  of 
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(n)  Colebrooke  v.  Jones,  2  Vesey**  Rep.  164. 
(o)  FceUx,  1.  ii.  t  ii.  a  2.  fitranger  demcmdeur. 
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"  Mr.  Fenwick,  American  Consul  at  Bordeaux  in  the  begin- 
"  ning  of  this  war,  on  whose  behalf  a  distinction  was  set  up  in 
"  favour  of  American  Consuls,  as  being  persons  not  usually 
appointed,  as  the  Consuls  of  other  nations  are,  from 
among  the  resident  merchants  of  the  foreign  country,  but 
specially  delegated  from  America,  and  sent  to  Europe  on 
the  particular  mission,  and  continuing  in  Europe  princi- 
pally in  a  mere  consular  character.  But  in  that  case,  as 
well  as  in  the  case  of  Sylvanus  Bourne,  American  Consul 
"  at  Amsterdam,  where  the  same  distinction  was  attempted, 
"  it  was  held  that  if  an  American  Consul  did  engage  in  com- 
*•  merce,  there  was  no  more  reason  for  giving  his  mercantile 
"  character  the  benefit  of  his  official  character,  than  existed 
in  the  case  of  any  other  Consul.  The  moment  he  engaged 
in  trade,  the  pretended  ground  of  any  such  distinction 
"  ceased :  the  whole  of  that  question,  therefore,  is  as  much 
"  shut  up  and  concluded  as  any  question  of  law  can  be  "  (jp). 
CCLXXI.  The  same  doctrine  has  been  promulgated  by 
the  Prize  Courts  in  the  United  States  of  America  (y). 

(p)  The  Indian  Chief,  3  Robinson's  Ad.  Rep.  26. 
The  Josephine,  4  Rob.  26. 
The  President,  5  Rob.  277. 
The  Falcon,  6  Rob.  197. 

The  Hope  and  other*,  Dodson's  Ad.  Rep.  226,  and  note  D.  at  the  end  of 
the  volume. 
AJbrecht  v.  Sussman,  2  Vesey  $  Beamed  Chancery  Reports,  823. 
(q)  American  Reports : — 

Arnold  v.  United  Insurance  Company,  1  Johnson,  863. 

Oriswold  v.  Washington,  16  Johnson,  346. 

Kent's  Comment.  voL  i.  pp.  44-62. 

See  note  to  American  edition  of  Chittif*  Vattel,  p.  149,  s.  101. 
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CHAPTER  V. 

CONSULS   IN   THE   LEVANT   AND   CHINA  (a). 

CCLXXII.  The  attributes  and  functions  of  the  Consul 
have  hitherto  been  considered  with  reference  to  the  exist- 
ence of  their  office  in  Christian  countries ;  but  by  usage, 
practice,  and,  still  more,  by  the  express  stipulations  of  treaty, 
they  have  obtained  a  very  different  status  in  Mahometan  and 
indeed  in  Unchristian  dominions.  In  these  countries  they 
have  retained  that  general  character  of  diplomatic  repre- 
sentatives which  they  appear,  from  the  sketch  given  at  the 
beginning  of  this  Part,  to  have  in  earlier  times  possessed 
everywhere,  but  of  which,  in  Christian  countries,  they  have 
subsequently  been  deprived. 

CCLXXIIL  In  almost  all  the  treaties  which,  of  late 
years,  have  been  entered  into  by  European  Powers  with 
Mahometan  States,  the  power  of  criminal  jurisdiction  over 
the  subject  of  the  State  which  the  Consul  represents,  has 
been  stipulated  for  and  conceded  to  that  officer.  In  fact, 
Mahometan  States  have  accorded  to  Europeans  a  privilege 
equivalent  to  that  which  they  would  have  enjoyed  from  a 
concession  of  territory,  viz.,  the  privilege  of  preserving  their 
natural  right,  and  being  subject  to  their  national  jurisdiction 
in  a  foreign  territory  (A).  Consuls  in  the  "  eehelles  du 
Levant "  receive,  on  the  requisition  of  their  Ambassador  at 
Constantinople,  letters-patent  from  the  Porte,  called  a  Barat, 
specifying  their  privileges  and  immunities. 


(a)  Papers  laid  before  Parliament  relating  to  the  Jurisdiction  of  Her 
Majesty's  Consuls  in  ike  Levant,  1845. 

(b)  De  Martens,  Le  Guide  dipt  i.  311,  n. 
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CCLXXIV.  In  England  a  corporation  by  the  name  of 
the  Governor  and  Company  of  Merchants  of  England 
trading  in  the  Levant  Seas  "  was  created  by  letters-patent 
in  James  I.'s  reign.  These  were  confirmed  by  Charles  II., 
and  were  the  subject  of  various  statutes  in  the  reigns  of 
George  II.  and  George  III.;  but  in  the  sixth  year  of 
George  IV.  the  possessions  and  property  of  the  company 
were  transferred  to  Government  for  the  public  service  (c). 

CCLXX  V.  In  August  1843,  a  very  important  English 
statute  was  passed  (6  &  7  Vict.  c.  94),  which  recited  that — 
Whereas  by  treaty,  capitulation,  grant,  usage,  sufferance, 
and  other  lawful  means,  Her  Majesty  hath  power  and 
jurisdiction  within  divers  countries  and  places  out  of  Her 
"  Majesty's  dominions :  and  whereas  doubts  have  arisen  how 
"  far  the  exercise  of  such  power  and  jurisdiction  is  controlled 
"  by  and  dependent  on  the  laws  and  customs  of  this  realm, 
"  and  it  is  expedient  that  such  doubts  should  be  removed : 
"  Be  it  therefore  enacted,  &c,  That  it  is  and  shall  be  lawful 
"  for  Her  Majesty  to  hold,  exercise,  and  enjoy  any  power  or 
jurisdiction  which  Her  Majesty  now  hath,  or  may  at  any 
"  time  hereafter  have,  within  any  country  or  place  out  of 
Her  Majesty's  dominions,  in  the  same  and  as  ample  a 
manner  as  if  Her  Majesty  had  acquired  such  power  or 
jurisdiction  by  the  cession  or  conquest  of  territory. 

2.  That  every  act,  matter,  and  thing  which  may  at 
any  time  be  done  in  pursuance  of  any  such  power  or  juris- 
diction of  Her  Majesty,  in  any  country  or  place  out  of  Her 
Majesty's  dominions,  shall,  in  all  courts,  ecclesiastical  and 
"  temporal,  and  elsewhere  within  Her  Majesty's  dominions, 
"  be  and  be  deemed  and  adjudged  to  be,  in  all  cases, 
"  and  to  all  intents  and  purposes  whatsoever,  as  valid  and 
"  effectual  as  though  the  same  had  been  done  according  to 
"  the  local  law  then  in  force  within  such  country  or  place." 
CCLXXVI.  In  consequence  of  the  provisions  of  this 
statute,    two  important    Orders   in    Council  were  issued 

(c)  6  Geo.  IV.  c.  23. 
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respecting  the  civil  (d)  and  criminal  (e)  jurisdiction  of  Her 
Majesty's  Consuls  in  the  Levant  (/).  In  the  memorandum 
put  forth  by  the  Foreign  Office  (July  2,  1844)  for  the 
guidance  of  the  Consuls  in  the  exercise  of  their  jurisdiction, 
the  grounds  upon  which  it  rests,  and  the  general  manner  in 
which  it  should  be  exercised,  are  very  clearly  stated  in  the 
following  language : — 

"  The  right  of  British  consular  officers  to  exercise  any 
"  jurisdiction  in  Turkey,  in  matters  which  in  other  countries 
"  come  exclusively  under  the  control  of  the  local  magistracy, 
depends  originally  on  the  extent  to  which  that  right  has 
been  conceded  by  the  Sultans  of  Turkey  to  the  British 
"  Crown,  and  therefore  the  right  is  strictly  limited  to  the 
"  terms  in  which  the  concession  is  made. 

"  The  right  depends,  in  the  next  place,  on  the  extent  to 
u  which  the  Queen,  in  the  exercise  of  the  powers  vested  in 
Her  Majesty  by  Act  of  Parliament,  may  be  pleased  to 
grant  to  any  of  her  consular  servants  authority  to  exercise 
jurisdiction  over  British  subjects,  and  therefore  the  Orders 
"  in  Council  which  may,  from  time  to  time,  be  issued,  are 
"  the  only  warrants  for  the  proceedings  of  the  Consuls,  and 
"  exhibit  the  rules  to  which  they  must  scrupulously  adhere. 
This  state  of  things  in  Turkey  is  an  exception  to  the 
system  universally  observed  among  Christian  nations. 
"  But  the  Ottoman  emperors  having  waived  in  favour  of 
Christian  Powers  rights  inherent  in  territorial  sovereignty, 
"  such  Christian  Powers,  in  taking  advantage  of  this  conces- 
sion, are  bound  to  provide,  as  far  as  possible,  against  any 
"  injurious  effects  resulting  from  it  to  the  territorial  sove- 
reign ;  and  as  the  maintenance  of  order  and  the  repression 
and  punishment  of  crime  are  objects  of  the  greatest 
importance  in  every  civilised  community,  it  is  obligatory 
upon  the  Christian  Powers,  standing  as  they  do  in  Turkey, 
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(d)  2nd  October,  184a 

(e)  19th  June,  1844. 
(/)  Fynn,  pp.  174-8. 
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"  in  so  far  as  their  own  subjects  are  concerned,  in  the  place 
"  of  the  territorial  sovereign,  to  provide  as  far  as  possible 
w  for  these  great  ends  "  (g). 

CCLXXVIL  Consuls  residing  in  any  of  the  five  free 
ports  (Canton,  Amoy,  Foo-chow-foo,  Ningpo,  Shanghae) 
established  by  the  Treaty  of  Peace  between  Great  Britain 
and  China  in  1842,  have  received  by  the  subsequent  com- 
mercial Treaty  of  1843,  powers  of  a  very  extended  character, 
requiring,  in  some  respects,  the  exercise  of  judicial  and 
executive  functions.  The  thirteenth  article  of  this  Treaty 
contains  the  following  provisions  with  respect  to  Consuls:— 
"  Whenever  a  British  subject  has  reason  to  complain  of  a 
Chinese,  he  must  first  proceed  to  the  Consulate,  and  state 
his  grievance.  The  Consul  will  thereupon  inquire  into 
the  merits  of  the  case,  and  do  his  utmost  to  arrange  it 
amicably.  In  like  manner,  if  a  Chinese  have  reason  to 
complain  of  a  British  subject,  the  shall  no  less  listen  to 
his  complaint,  and  endeavour  to  settle  it  in  a  friendly 
manner.  If  an  English  merchant  have  occasion  to  ad- 
"  dress  the  Chinese  authorities,  he  shall  send  such  address 
through  the  Consul,  who  will  see  that  the  language  is 
becoming ;  and,  if  otherwise,  will  direct  it  to  be  changed, 
or  will  refuse  to  convey  the  address.  If,  unfortunately, 
any  disputes  take  place  of  such  a  nature  that  the  Consul 
cannot  arrange  them  amicably,  then  he  shall  request  the 
assistance  of  a  Chinese  officer,  that  they  may  together 
"  examine  into  the  merits  of  the  case  and  decide  it  equitably. 
Regarding  the  punishment  of  English  criminals,  the 
English  Government  will  enact  the  laws  necessary  to  attain 
"  that  end,  and  the  Consul  will  be  empowered  to  put  them  in 
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(a)  Fyrm,  p.  20. 

Annual  Register,  1843,  p.  870. 

Martens,  Nouv.  Bee.  xxx.  ii.  p.  484. 

lb.  xxxiv.  p.  418 ;  see  flections  12, 13,  as  to  Subordinate  Consuls  and 
Consuls. 

Vide  ante,  vol.  i.  pp.  88  sqq.,  for  enumeration  of  the  principal  treaties 
between  Christian  and  Infidel  States. 
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"  force ;  and,  regarding  the  punishment  of  Chinese  criminals, 
"  these  will  be  tried  and  punished  by  their  own  laws,  in  the 
"  way  provided  for  by  the  correspondence  which  took  place 
"  at  Nankin  after  the  concluding  of  the  Peace  "  (A). 


(A)  Annual  Register,  1848,  p.  871. 

The  6  Geo.  4,  c.  87,  which  regulates  the  payment  of  salaries  and 
allowances  to  British  Consuls  at  foreign  ports,  and  the  disbursements 
at  such  ports  for  certain  public  purposes,  contains  various  provisions 
relating  to  Churches  and  Chaplains  attached  to  Consulships  ;  for  by 
this  Act  the  whole  management  of  the  funds  and  the  regulation  of 
the  expenditure  is  under  the  control  of  the  Consul,  and  not  of  the 
Ambassador;  and  by  a  strange  anomaly,  in  those  foreign  Courts 
where  there  is  an  Ambassador  and  not  a  Consul  (e.g.,  Berlin,  Dresden, 
&c),  there  is  no  legislative  provision  for  any  chaplain  at  all. 

For  a  recent  English  code  of  Consular  Regulations  in  Chinaand  Japan, 
see  vol  L  p.  895, 
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PART  THE  EIGHTH. 


CHAPTER  I. 


RELIGION   AND   THE   STATE. 


CCLXXVIII.  It  was  stated,  in  an  early  part  of  this 
work  (a),  that  the  International  Status  of  Foreign  Spiritual 
Powers,  especially  of  the  Pope,  would  require  a  distinct  and 
separate  consideration. 

It  is  a  subject  to  which  very  slight,  if  any,  allusion  is  to 
be  found  in  writings  of  the  early  International  Jurists. 
Grotius  mentions  the  donation  of  the  Roman  territory  to  the 
Popes  (J),  and  places  among  the  "  unjust  causes  of  war  "  the 
papal  claim  of  jurisdiction  over  all  the  nations  of  the  earth 
(c) ;  and  under  the  same  head  ((f),  he  evidently  alludes  to 
the  division  by  Alexander  VI.  of  the  newly-discovered  world 
(a.d.  1494),  between  the  Crowns  of  Portugal  and  Castille 
(e)  perhaps  also  to  the  donation  by  Pope  Julius  II.  (a.d. 
1512)  of  the  kingdom  of  Navarre  to  Ferdinand  of  Arragon, 
because  the  lawful  monarch  (Jean  d'Albret)  had  taken  part 
with  Louis  XI.  of  France  against  the  Pope  and  Ferdinand. 
Grotius  does  not  specifically  mention  these  instances,  but  the 
former,  at  least,  appears  to  have  been  present  to  his  mind, 

(a)  Vol.  i.  ch.  ii. 

(b)  De  J.  B.  et  P.,  L  8, 18. 

(c)  Ibid.  1.  ii.  22, 14. 

(d)  Ibid. 

(e)  See  note  of  Gronomus, 
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when  he  speaks  of  the  untenable  position  of  those  who  assert 
the  jus  EcclesicB  over  nations  occupying  the  hitherto  unknown 
part  of  the  earth.  Such  pretensions  are,  he  says,  contrary 
to  the  letter  and  spirit  of  Scripture,  to  the  example  of  our 
Saviour,  from  whom  all  Ecclesiastical  power  is  derived,  and 
to  the  opinion  of  the  early  Fathers  of  the  Church.  A  bishop 
is  required  by  St.  Paul,  among  other  things,  not  to  be  a 
smiter.  To  rule  by  human  force  belongs,  says  St.  Chry- 
sostom,  not  to  bishops,  but  to  kings.*  A  bishop  is  to  discharge 
his  office  non  cogendo  sed  persuadendo,  and,  Grotius  con- 
cludes, "  ex  his  quidem  satis  apparet,  Episcopos,  qua  tales 

sunt,  jus  regnandi  in  homines  humano  more  nullum  habere; 

Hieronymus  Regem  et  Episcopum  comparans :  ille  volen- 

tibus  prceest,  hie  nolentibus ,J  (f). 

Besides  these  allusions  to  this  question  of  International 
Law,  other  observations,  more  or  less  bearing  upon  it,  may 
be  found  in  the  work  De  Jure  Belli  et  Pads  (g) ;  but  the 
whole  subject,  in  its  mixed  aspect  both  of  International  and 
Public  Law,  is  dealt  with  by  Grotius  in  a  later  work 
published  after  his  death,  and  entitled,  De  Imperio  sum- 
marum  potestatum  circa  sacra.  Bynkershoek  (A)  touches 
upon  the  authority  of  the  Canon  Law,  and  the  difficulty 
which,  on  account  of  his  double  allegiance,  might  arise 
in  the  case  of  a  delinquent  Cardinal  Ambassador ;  and  in 
his  QucBstiones  Juris  Publici,  he  has  some  chapters  on  the 
general  subject,  in  which  it  is  not  unimportant,  with  reference 
to  subsequent  observations  on  this  subject,  to  remark,  that 
he  carefully  distinguishes  between  the  cases  of  States  which 
have,  and  those  which  have  not,  an  established  Church  (*')• 

{f)  De  J.  B.  et  P.  ii.  22, 14. 

(g)  Grotius  refers  to  the  authority  of  his  fellow-countryman,  Pope 
Adrian  (Adrianus  nosier,  qui  Cisaipinortwi  uUimus  PonUfex  Roman**  «fc), 
as  asserting,  with  probability,  that  subjects  may  consider  whether  the 
war  of  their  Government  be  just  or  not — De  J.  B.etP.L  ii.  26,  iv.  4. 
.  (A)  De  Faro  Leg,  xii.  3-4,  xxii.  4,  xxiii.  4. 

(t)  "  Quia  Jus  publicum  etiam  in  Sacris  consistit,  ut  admonet  Ulpi- 
anus  in  /.  i  s.  2,  ff.  d.  Just,  et  Jw.9  inde  recte  efficitur,  Sacrorum  quoque 
curam  ad  eum  pertinere,  ad  quern  pertinet  summa  totius  Reipublic© 
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D'Aguesseau  has  an  elaborate  dissertation  (A)  upon  the 
double  allegiance  of  the  Cardinal,  which  will  be  considered 
in  a  later  chapter  on  this  subject.  Vattel  has  a  chapter  De 
la  Piete  et  de  la  Religion  (/),  which  is  not  characterised  by 
much  force  of  reasoning  or  affluence  of  historical  research, 
and  which  is  chiefly  concerned  with  considerations  appertain- 
ing to  Public  Law.  Later  writers,  especially  Kliiber,  deal 
more  systematically,  though  still  very  scantily,  with  the 
subject.  More  is  to  be  found  in  such  writers  upon  the 
general  question  of  Religion  in  its  connexion  with  the  State; 
but  these  observations  seem  generally  to  belong  rather  to 
the  province  of  Public  than  of  International  Jurisprudence 
(m).  The  question  of  the  Right  of  Intervention  on  behalf 
of  co-religionists,  the  subjects  of  a  foreign  kingdom,  has  been 
considered  in  the  former  volume  of  this  work  (n). 

CCLXXIX.  It  should  be  the  object  of  the  International 
Jurist  to  deal  with  this  difficult  subject,  not  in  a  theological, 
but  in  a  strictly  legal  spirit  The  line  of  demarcation  be- 
tween the  two  is  often,  indeed,  very  finely  drawn,  and  it  may 
not  be  always  possible,  especially  in  the  historical  narrative 
which  necessarily  introduces  the  law,  to  avoid  trespassing,  in 
some  degree,  upon  what  may  appear,  when  regarded  from  one 
particular  point  of  view,  to  be  the  exclusive  domain  of 
theology. 

But  there  is  one  rule,  the  observance  of  which  is  essential 

poteetas.  Scio,  de  eo  argumento  integris  Iibris  esse  disputatum  in  utram- 
que  partem,  alios  pro  principe,  alios  pro  Ecclesia  suffragium  dedisse,  quin 
et  esse,  qui  inter  Jovem  et  Csasarem  imperium  diviserint,  sed  quicquid  illi 
dixerunt,  dixerunt  de  Rdigione  jam  condituta,  de  constituenda  autem 
et  vemm  est,  et  utile,  eum,  qui  rerum  civilium  imperio  potitur,  etiam 
saerorum  esse  po  ten  tern." — Bynkershoek,  Q.  J.  P.  1.  ii.  c.  xviii.  et  vide 
cc.  xix.  xx. 

(*)  Vide  post. 

(I)  L.  i.  c.  xii. 

(m)  Eg.  De  Rayneval,  Instil,  de  Droit  de  la  Nature  et  dee  Gens,  c.  27. 

De  la  Religion  et  da  Culte,  De  Martens,  i.  206. 

Vattel,  i.  816-820. 

Ger.  Noodt,  Dissert,  de  Relig.  ab  Imperio,  Jure  Gentium,  libera. 

Bynkershoek,  De  OuUu  BeUgionis  Peregriiue  apud  teteres  Ttomanos 

(»)  Vol.  i.  pp.  516-581. 
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to  the  judicial  discussion  of  this  matter,  namely,  that  an 
accurate  statement  of  historical  fact  should  precede  the  at- 
tempt to  lay  down  any  position  or  canon  of  International 
Law,  upon  the  subject  of  the  relations  of  Foreign  Spiritual 
Powers  with  an  independent  State. 

CCLXXX.  It  is  proposed,  in  the  following  chapters,  to 
treat  of  the  whole  subject  in  the  following  order : — 

1.  General  observations  as  to  the  right  of  the  State  to 
superintend,  within  its  territorial  limits,  all  religious  doctrines 
taught,  and  the  teachers  of  them. — The  early  connexion  of 
the  Christian  Church  with  the  State. 

2.  The  growth  of  the  exterritorial  authority  and  preten- 
sions of  the  Pope. 

3.  The  Corpus  Juris  Canonici,  the  principles  contained 
therein,  and  in  subsequent  Bulls,  at  variance  with  Inter- 
national Law. 

4.  The  International  Status  of  the  Papacy,  between  the 
period  of  the  promulgation  of  the  Canon  Law  and  the 
Council  of  Trenti 

5.  The  period  of  the  Council  of  Trent,  and  the  effect  of 
that  Council  upon  International  relations. 

The  Vatican  Council  of  1870. 

6.  The  International  relations  of  the  Papacy  with  Foreign 
States  in  which  a  Roman  Catholic  Church  is  established, 
during  the  period  between  the  Reformation  and  the  present 
time,  especially  with  the  new  Kingdom  of  Italy. — The  history 
of  Concordata. 

7.  The  International  relations  of  the  Papacy  with  Foreign 
States  in  which  a  Protestant  Church  is  established. — Bulla 
Circumscriptionum. 

8.  The  International  relations  of  the  Papacy  with  Foreign 
States  in  which  a  branch  of  the  Catholic  Church,  not  in 
communion  with  Rome,  is  established  ;  e.g.  England,  Russia, 
Greece. 

9.  The  Electors,  Ministers,  and  Courts  of  the  Pope,  con- 
sidered in  their  relation  to  Foreign  States. 

10.  The  International  Status  of  the  Patriarch  of  Con- 
stantinople. 
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CHAPTER  II. 

GENERAL  OBSERVATIONS  A8  TO  THE  RIGHT  OP  THE  STATE 
TO  SUPERINTEND,  WITHIN  ITS  TERRITORIAL  LIMITS, 
ALL  RELIGIOUS  DOCTRINES  TAUGHT,  AND  THE 
TEACHERS  OP  THEM. — THE  EARLY  CONNEXION  OF  THE 
CHRISTIAN   CHURCH   WITH   THE    STATE. 

CCLXXXI.  "  Itaque  ex  tot  generibus  nullum  est 
animal  prater  hominem,  quod  habeat  notitiam  aliquam 
Dei:  ipsisque  in  hominibus  nulla  gens  est,  neque  tarn 
immansueta  neque  tarn  fera,  quse  non  etiamsi  ignoret 
qualem  habere  Deura  deceat,  tamen  habendum  sciat," 
Such  is  the  language  of  Cicero  (a). 

The  influence  of  this  universal  religious  belief  upon  the 
character  and  conduct  of  citizens  has  always  brought  the 
subject  under  the  cognizance  of  the  founders  and  the 
governors  of  States  (b).     In  this  sense  a  great  statesman 

(a)  De  Leg.  i.  c  viii :  Cicero  was  deeply  impressed  with  the  truth  that 
the  citizen  who  did  not  fear  God  could  not  adequately  discharge  any 
high  or  responsible  office  in  the  State,  whether  legal  or  relating  to  the 
administration  of  public  affairs.  See  what  he  says  about  the  Epicureans, 
severely  in  the  De  Legibus,  and  jocosely  in  his  Epistoke  : — "  Sibi  autem 
indulgentes  et  corpori  deservientes  atque  omnia,  qua  sequantur  in  vita 
quaeque  fugiant,  voluptatibus  et  doloribus  ponderantes  ....  in  hor- 
tulis  suis  jubeamus  dicere,  atque  etiam  ob  omni  societote  reipublicce,  cujus 
partem  nee  norunt  ullam,  nee  unquam  nosse  voluerunt,  paullisper  faces* 
sant,  rogemus." — De  Leg.  i.  c.  13 ;  et  vide  c.  15, 

"  Indicavit  mihi  Pansa  meus  Epicureum  te  esse  factum  ....  Sed 
quonam  modo  jus  civile  defendes,  quum  omnia  tua  causa  facias  non 
cirium," — Ep.  ad  Fam.  12  (Trebatio). 

(b)  Httgonis  Grotii,  De  Imperio  summarum  potesfatum  circa  sacra 
Commentarxus  Posthumm :  Paris,  1547. 

Montesquieu,  De  V Esprit  des  Lois,  1.  xxiv.  cc.  14-18. 
Discours,  Rapports,  et  Travaux  inidits  sur  le  Concordat  de  1801,  Us 
Articles  organiques,  etc.  etc.,  par  Jean-Etienne  PortaUs ;  publics  et  pr6« 
VOL.  II,  T 
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and  jurist  has  observed,  "  La  religion  en  general  est  du 
"  droit  des  gens  "  (c).  The  power  exercised  by  those  who 
claim  to  be  the  authorised  expounders  of  the  Divine  will 
over  the  minds  of  their  disciples  is  necessarily  great,  and 
frequently  unlimited. 

The  reason  of  the  thing  required  that  persons  and 
doctrines  so  intimately  connected  with  the  welfare  of  society 
should  be  in  some  degree  subjected  to  the  inspection  and 
control  of  those  who  were  responsible  for  it.  Thus  Grotius 
accurately  observes,  "  Religio  autem  quanquam  per  se  ad 
"  conciliandam  Dei  gratiam  valet,  habet  tamen  et  suos  in 

societate  humana  effectus  maximos.    Neque  enim  immerito 

Plato  religionem  propugnaculum  potestatis  ac  legum  et 

honestse  discipline  vinculum  vocat "  (d). 

CCLXXXII.  Accordingly,  to  go  back  no  further,  we 
find  that  in  most  of  the  cities  of  Greece,  and  especially  in 
Athens,  the  care  of  divine  worship  was  committed  to  the 
magistrate,  who  was  often  also  the  priest  (e). 

Polybius  singled  out  the  religious  instruction  of  the 
Romans  (/;,  influencing  as  it  did  both  the  private  conduct 

code's  (Tune  Introduction,  par  le  Vicomte  Fr&de'ric  PortaUs :  Paris,  1845 
(Art.  Organ.  6),  p.  68. 

"I,  however,  am  far  from  inculcating  persecution,  although  I  venture 
to  say  that  there  might  he  a  state  of  religion  in  a  country  which  it  might 
be  the  duty  of  the  State  to  prohibit.  Religion  is  not  a  mere  matter  of 
commerce  between  man  and  his  Creator,  but  a  lively  motive  of  public 
action";  and  however  it  may  become  matter  of  conscience,  it  must  become 
also,  like  other  things,  a  motive  of  human  conduct,  and,  of  necessity,  a 
subject  of  human  laws.  A  State  has  a  right  to  prohibit  that  of  which 
the  prohibition  is  essential  to  its  security." — Lord  WeUesley's  Speech  in 
the  House  of  Lords,  on  the  Motion  for  a  Committee  to  inquire  into  the 
state  of  the  laws  affecting  Roman  Catholic  Subjects,  April,  1812. 

(c)  Portalis,  ubi  sup.  p.  579. 

(d)  Grotius,  1.  ii.  xx.  44,  3.  He  proceeds  to  cite  some  striking  pas- 
sages from  Philo,  Plutarch,  Chrysippus,  and  Aristotle,  and  the  Roman 
Law,  which  support  this  view. 

(e)  uRex  Anius,  rex  idem  hominum  Phoebique  sacerdos." — Virg. 
jEn.  iii.  80. 

(/)  Speaking  of  Numa,  Livy  says,  "  Ad  hoec  consultanda  procuran- 
daque,  multitudine  omni  a  vi  et  armis  con  versa,  et  animi  aliquid  agendo 
occupati  erant,    et    Deorum  assidua  insidens  cura,  qtmm  interesse  rebus 
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of  the  citizen  and  the  public  administration  of  the  State,  as 
demonstrative  of  the  superiority  of  their  government  over 
that  of  all  other  nations ;  and  he  contrasts  the  general  faith 
which  prevailed  in  the  acts  of  the  God-fearing  Roman  (g) 
with  the  discredit  universally  attached  to  that  of  the  de- 
generate and  irreligious  Greek  (Jt). 

Long  after  the  Republic  had  decayed  under  the  fate  which 
this  wise  man  had  foretold  to  it,  the  jus  sacrum  was  still  con- 
sidered as  a  part  of  the  public  law  (i),  and  found  its  place  in 
the  laws  of  the  heathen  emperors.  The  celebrated  definition 
of  jurisprudence, "  rerum  divinarum  atque  kumanarum  scien- 
"  tia?  viewed  in  this  light,  was  not  so  incorrect  as  is  some- 
times supposed  :  it  did  not  necessarily  mean  a  knowledge  of 
theology,  but  rather  a  knowledge  of  the  laws  appertaining  to 
the  status  of  religion  as  one  of  the  established  institutions  of 
the  State  (A). 

CCLXXXIIL  (l)  It  is  true  that  the  great  doctrine  of  the 
Unity  and  Brotherhood  of  the  human  race  revealed  by  our 

humanis  cceleste  numen  videretur,  ea  pietate  omnium  pectora  itnbtterat,  ut 
fides  ac  jusjurandum  proximo  legum  aepcenarum  metu,  civitaiem  regerent" 
— L.  i.  c.  21. 

Polyb.  6.  vi. 

(g)  Cicero's  observations  on  the  College  of  Augurs  are  remarkable : — 
six  children  of  the  principal  Etruscans  were,  he  says,  by  order  of  the 
Senate,  brought  at  one  time  to  Rome, — "  Ne  are  tanta,  propter  tenuitatem 
hominum,  a  religionis  auctoritate  abduceretur  ad  mercedem." — De  Div. 
i.41. 

"  Sed  dubium  non  est,  quin  haec  disciplina  et  ars  augurum  evanuerit 
jam  et  vetustate  et  negligent  ia.  Itaque  neque  illi  assentior,  qui  hanc  sci- 
entiam  negat  unquam  in  nostro  collegio  fuisse;  neque  illi,  qui  esse 
etiam  nunc  putat,  quae  mihi  videtur'  apud  majores  fuisse  dupliciter,  ut 
ad  reipublicae  tern  pus  nonnumquam,  ad  agendi  consilium  ssepissime 
pertineret."—  Cic.  De  Leg.  ii.  c.  13 ;  et  vide  c.  0,  et  DeDiv.  i.  c.  15. 

Dion.  Halyc.  1.  ii.  c.  16. 

Polyb.  6.  vi. 

(A)  Yet  see  Cic.  De  Leg.  ii.  c.  14. 

(»)  Dig.  i.  t.  ii.  2,  De  Just,  et  Jure:  "  Publicum  jus  est  quo!  ad  statum 
reipublicae  Roman©  spectat.  Publicum  jus  in  sacris,  in  sacerdoiibus,  in 
magistratibus  coneistit." 

(k)  Bynhershoeky  De  Relig.Peregrina,  &c.,c.  1. 

(/)  Laurent,  Hist,  du  Droit  ties  Gens}  t.  iii.  p.  387. 

t  2 
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Saviour  was  wholly  opposed  to  the  opinions  and  belief  and 
to  the  philosophy  of  the  ancients :  and  against  it  the 
Emperor  Julian  loudly  and  eagerly  protested.  But  in  the 
provisions  of  the  Roman  Law,  as  in  those  of  the  laws  of 
other  countries  with  respect  to  religion,  thus  incorporated 
with  the  constitution  of  the  State,  we  read  the  great  truth 
that  the  State  is  not  a  mere  mechanical  institution  concerned 
solely  with  the  external  life  of  its  citizens,  but  that  it  is 
built  (m)  of  necessity  upon  foundations  of  a  moral  and 
spiritual  character,  and  that  this  character  is  the  principal 
element  of  its  strength,  and  the  real  spring  of  its  continued 
existence. 

CCLXXXIV.  The  introduction  of  Christianity  tended 
still  further  to  strengthen  those  foundations,  adding  the 
sanctions  of  the  Creator's  revealed  will  (n)  to  the  voice  of 
conscience  and  the  instinctive  sense  of  right  and  wrong  by 
which  the  duties  of  the  citizen  were  supported  and  enforced. 

At  the  same  time  the  origin  and  nature  of  Christianity 
rendered  its  incorporation  into  the  State,  in  the  manner  in 
which  Pagan  worship  had  been  incorporated,  impossible. 

The  Church  began  by  direct  and  uncompromising  hostility 
to  the  existing  religion  of  the  State  (0),  with  which  it  refused 
to  be  in  any  way  identified,  and  of  which  it  was  necessarily 
altogether  intolerant.  The  maxim  of  later  times,  "  Cujus 
"  est  reffioy  illius  est  religio?  is  blasphemous  in  theory  and 
false  in  fact  (p). 

(m)  "Denique  in  his  delinquendi  est  gravius  periculum,  ubi  Fides 
violator,  aut  jurisjurandi  Religio  contemnitur,  nam  grave  est  fidem 
fallere  quae  justitiae  totius  firm  am  en  turn  est,  qua  non  solum  respublicse, 
sed  omnia  humana  societas  continetur,  et  quod  perjurium  atheismo  sit 
detestabilius,  cum  perjuri  numen  agnoscere  videantur,  sed  ipsum  irri- 
dere  audeant " — Zouch,  part  i.  s.  v.  5. 

(n)  "  They  who  hold  Revelation  give  a  double  assurance  to  their 
country." — Burke'*  Works,  vol.  x.  p.  39.  Speech  on  a  Bill  for  the  Belief 
of  Protestant  Dissenters, 

(0)  Such,  for  instance,  as  must,  at  this  day,  be  the  relation  in  which 
the  Greek  Church  stands  to  the  established  religion  of  Turkey. 

Packman,  Lehrbvch  des  Kirchenrechts,  102, 1/57. 

(p)  Packman,  i  135,  p.  162. 
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When  Christianity  had  triumphed,  and  become  not  only 
one  of  the  collegia  licita  but  the  actual  religion  of  the 
nation,  it  was  still,  by  the  very  charter  of  its  being,  a  body 
distinct  from  the  State ;  touching  it,  however,  and  being 
touched  by  it,  in  so  many  ways,  that  the  teachers  of  its 
doctrines  soon  became  endowed  with  goods  and  lands,  either 
by  individuals  under  the  sanction  of  the  civil  power,  or  by 
the  State  itself.  The  Church  became,  to  borrow  a  term 
familiar  in  modern  times,  established  in  every  Christian 
kingdom. 

It  thus  became  a  collegium  licitum  (y),  under  the  protec- 
tion of  the  State  as  to  its  establishment ;  but  having  a  divine 
mission,  a  divinely  constituted  order,  a  divinely  given  doc- 
trine, it  remained,  as  it  must  ever  remain,  in  all  these  re- 
spects, independent  of  human  authority. 

CCLXXXV.  In  return  for  endowment  and  protection  (r) 
the  Church  gave  the  State  a  security  beyond  the  reach  of 
human  laws,  for  the  obedience  and  good  conduct  of  its  sub- 
jects. She  taught  that  subjects  should  "  render  unto  Caesar 
"  the  things  that  are  Caesar's,  and  unto  God  the  things  that 
"  are  God's ; "  that  temporal  magistracies  were  "  ordained 

(q)  "Neque  societatem,  neque  collegium,  neque  hujusmodi  corpus 
passim  omnibus  habere  conceditur  .  .  item  collegia  Romss  certa  sunt, 
quorum  corpus  Senatusconsultis  atque  Constitutionibus  Principalibus  con- 
firm atum  est  •  .  .  quibus  autem  permissum  est  corpus  habere  collegii, 
societatis,  sive  cuj  usque  al terms  eorum  nomine,  proprium  est  ad  exem- 
plum  Reipublicsa  habere  res  communes,  arcam  communem,  et  actorem 
sive  Syndicum,  per  quern,  tanquam  in  Republics,  quod  communiter  agi 
fierique  oporteat,  agatur  et  fiat." — Dig,  1.  iii.  t.  4, 1. 

Dig.  xlvii.  22. 

Cod.  1.  i.  t.  2,  10, 23,  26.  (De  Sacrosanctis  Ecclems)  ettS.  (De  Epi- 
scopis  et  Clericis). 

(r)  Warnkonig  says :  <(  In  prima  (i.e.  Juris  Publici  parte)  est  ponen- 
dum  jus  ecclesiadicum,  apud  veteres  jus  sacrum.  Hoc  jure  definitur 
ecclesisa  potestas  et  constitutio,  magistratuum  ecclesiasticorum  imperium 
et  jurisdiction  omnisque  hierarchic  status.  Introducta  sunt  hoc  jure 
sacra,  institute  sancta,  ecclesiastica  judicia  et  leges  ad  res  privatas  pub- 
licasque  religion e  moderandas.  Saepe  conjuncta  esse  solet  cum  hac  juris 
publici  parte  insututionis  publicse  et  disciplinarum  artiumque  liberalium 
gumma  cura." — Instil.  Juris  Itoniam  Privati,  c.  i.  U  v.  (Introd.) 
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of  God  ; "  that  subjects  must  obey,  "  not  only  for  wrath 
"  but  also  for  conscience  sake  ; "  "  that  the  fear  of  the  Lord 
"  is  the  beginning  of  wisdom,"  and  "  that  unless  the  Lord 
"  keep  the  city  the  watchman  waketh  but  in  vain  "(s).  The 
immediate  result  of  Christianity  was  to  strengthen  the  hands 
of  government,  to  render  patriotism  a  religious  as  well  as  a 
civil  duty.  "  Tolle  religionem,"  says  Leibnitz  (f),  "  et  non 
invenies  subditum  qui  pro  patria,  pro  republica,  pro  recto  et 
jus  to,  di8crimen  fortunarum,  dignitatum,  vitaeque  ipsius 
subeat,  si,  eversis  aliorum  rebus,  ipse  consulere  sibi,  et  in 
honore  atque  opulentia  vitam  ducere  possit"(tt). 
Montesquieu  speaks  in  a  similar  strain :  "  Bayle,"  says  he, 
ose  avancer  que  de  veritables  Chretiens  ne  formaient  pas 
"  un  etat  qui  pfit  subsister.  Pourquoi  non  ?  Ce  seraient 
des  citoyens  infiniment  eclair£s  sur  leurs  devoirs,  et  qui 
auraient  un  tres-  grand  zele  pour  les  remplir;  plus  ils 
croyaient  devoir  a  la  religion,  plus  ils  penseraient  devoir 
"  a  la  patrie.  Les  principes  du  Christianisme,  bien  graves 
"  dans  le  coeur,  seraient  infiniment  plus  forts  que  ce  faux 
"  honneur  des  monarchies,  ces  vertus  humaines  des  r6pu- 
"  bliques,  et  cette  crainte  servile  des  6tats  despotiques"(jr). 
CCLXXXVI.  Rome  was  the  mistress  of  the  world  when 
the  Christian  Church  was  planted,  and  was  still  the  mistress 
of  the  world  when  the  Christian  Church  was  established. 
The  connexion  therefore,  at  first,  between  Church  and  State 
was  identical  with  the  connexion  between  the  Church  and 
the  Roman  Empire  (y). 

To  make  this  coincidence  the  more  striking,  Constantine 
divided  the  Roman  Empire  into  four  prefectures : — 


(*)  Pbalm  cxi.  10. 

Ecclus.  i.  16. 

(t)  Leibnitz,  Epid.  Censor,  contra  Puffendorf,  s.  vi. 

(u)  Robespierre's  remark  is  well  known :  "  Si  Dieu  n'existait  pas,  il 
faudrait  l'inventer." 

(x)  Esprit  des  Lois,  I.  24,  c.  6.  These  passages  are  cited  in  Walters 
Kirchenrecht,  s.  38. 

(y)  Nobody  now    denies  that  the  donation  of  Constantine  to  Pope 
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1.  The  prefecture  of  Italy. 

2.  Of  Illyria,  excluding  the  Western  Illyria. 

3.  Of  the  Gallias. 

4.  Of  the  East. 

Each  prefecture  was  divided  into  Dioceses  or  Vicariates, 
and  these  again  into  Provinces,  The  principal  city  in  each 
province  was  called,  though  not  till  late,  in  the  language  of 
civil  life,  the  Metropolis. 

It  is  remarkable  that  the  Ecclesiastical  division  bore  a  close 
relation  to  this  order  of  the  State.  The  four  Patriarchates 
resembled  in  many  respects  the  four  Prefectures. 

The  Patriarch  of  Rome  comprised  all  the  West,  Italy,  the 
Gallias,  Illyria;  the  Patriarchs  of  Antioch,  Alexandria, 
Jerusalem,  and  Constantinople  occupied  the  territories  com- 
prised in  the  Prefecture  of  the  East  Exarchs  and  Primates 
exercised  a  jurisdiction  not  unlike  that  of  civil  Vicars  over 
Metropolitans. 

In  every  province  the  principal  city  became  the  seat  of  an 
Episcopal  See.  It  sometimes  happened  that  one  Metropolitan 
presided  over  the  Bishoprics  of  several  provinces  (z). 

Sylvester  is  wholly  fabulous.    But  it  excited  the  indignant  regret  of 
Dante: — 

"  Ahi,  Cos  tan  tin,  di  quanto  mal  fu  matre 
Non  la  tua  conversion,  ma  quella  dote 
Che  da  te  prese  ilpi-imo  riccopatre"  Inf.  115. 

Before  Ariosto  wrote,  the  fraud  had  lost  its  odour  and  stank.  He  found 
the  donation  in  the  repository  of  things  lost  on  earth,  the  moon : — 

"  Di  versate  minestre  una  gran  massa 
Vede,  e  demanda  al  suo  dottor,  ch'  importe. 
Uelemodna  e  (dice)  che  si  lassa 
Alcun,  che  fatta  sia  dopo  la  morte. 
Di  vari  fiori  ad  un  gran  monte  passa 
Ch'ebbe  gia  buono  odore,  or  putia  forte, 
Questo  era  il  dono  (se  pero  dir  lece) 
Che  Costantino  al  buon  Silvestro  fece." 

Orland.  Fur.  c.  34,  80. 

(z)  Lequeux,  Manuale  Compendium  Juris   Canonici,  t.  iv.  p.  46.     Ta- 
bleau de  PEylise  dans  V Empire  rotnain,  p.  206. 
The  English  Canonists  and  Ecclesiastical  Historians  limit  the  Roman 
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CCLXXXVII.  (a)  The  tendency  and  the  objest  of 
Christianity  was  not  merely  to  affect  the  spiritual  condition 
of  individuals,  but  to  form  them  into  a  peculiar  human 
Society. 

The  end  of  this  Society  was  to  obtain  immortal  happiness 
after  death — the  means  were  to  believe  in  its  Divine  Founder 
and  to  will  and  to  act  in  conformity  with  His  commands.  It 
was  in  its  nature  irrespective  of  the  material  order  of  things 
in  which  it  was  placed.  It  was  a  spiritual  Society  so  far  as 
a  Society  of  human  creatures  could  be ;  but  being  necessarily 
a  Society,  not  of  spirits,  but  of  men,  it  stood  in  need  of 
material  signs  and  means  to  accomplish  its  end.  It  was  a 
visible  and  material  order  of  men  united  for  a  common 
object.  As  far  as  each  individual  was  concerned,  Christianity 
was  confined  to  internal  operation  between  him  and  his  God ; 
but  as  far  as  the  Society  was  concerned,  it  required,  like 
every  other  material  union,  that  is,  every  union  of  corporeal 
persons,  external  means  for  its  operation.  It  required  human 
government,  therefore,  inasmuch  as  it  was  a  human  Society, 
in  order  that,  by  the  use  of  external  and  material  means, 
the  spiritual  end  which  it  proposed  to  itself  might  be  the 
easier  obtained.  This  Society  so  outwardly  shaped  and 
constituted,  is  what  we  usually  denominate  the  Church  (£). 

Patriarchate  to  a  part  of  Italy,  Sicily,  Sardinia,  and  Corsica. — Bram- 
halCs  Just  Vindication,  vol.  i.  p.  156,  ed.  Oxon. 
Bingham's  Antiq.  ii.  17,  20. 

(a)  Saggio  Teoretico  di  Dritto  Naturale,  appoggiato  $td  fatto,  del  P. 
Luigi  Taparelli  (Leovino,  1845),  Parte  qtanta,  Di&sertazione  quinta,  c.  1-2. 

The  reader  will  find  the  Ultramontane  theory  stated  with  great  acute- 
ness  of  logic  and  admirable  precision  of  language  in  this  work. 

(b)  "  The  Church,  being  a  supernatural  society,  doth  differ  from  natural 
societies  in  this,  that  the  persons  with  whom  we  associate  ourselves  in 
the  one  are  men  simply  considered  as  men ;  but  they  to  whom  we  be 
joined  in  the  other  are  God,  angels,  and  holy  men.  Again,  the  Church 
being  both  a  society  and  a  society  supernatural,  although,  as  it  is  a 
society,  it  have  the  self-same  original  grounds  which  other  public 
societies  have,  namely,  the  natural  inclination  which  all  men  have 
unto  sociable  life,  and  consents  to  some  certain  bond  of  association, 
which  bond  is  the  Law  that  appointeth  what  kind  of  order  they  shall 
be  associated  in,  yet  unto  the  Church,  as  it  is  a  society  supernatural, 
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This  Society  was  independent  of  the  territorial  limits  of 
kingdoms,  but  the  individuals  composing  it  must  exist 
within  those  limits,  they  must  be  subjects  or  members  of 
a  State,  a  temporal  Society,  as  well  as  of  the  Church,  a 
Spiritual  Society  (c).  If  the  State,  in  its  corporate  capacity, 
recognised  the  religion  of  Christ,  and  established  a  Churchy 
then  the  individual  Christians  were  bound  by  the  double 
tie  of  private  will  and  social  duty  to  the  authority  of  the 
Church.  But  if  it  happened  that  the  State  did  not  socially 
recognise  Christianity,  then  the  individual  Christians  must 
remain  members  of  both  Societies.  The  present  state  of 
Turkey  might  be  cited  as  an  illustration  of  the  truth  of  this 
proposition. 

In  fact  the  duties  and  the  rights  of  the  citizens  remain,  and 
those  of  the  Christian  are  superadded.  The  statement  of 
Grotius  on  the  subject  is  perspicuous  and  sound: — 

Atque  ita  absurdum  non  est  dari  duo  Judicia  summa, 

sed  generum  diversorum,  quale  est   in  sacris  Judicium 

directivum  Ecclesiee  Catholics,  et  Imperativum  summa* 
"  rum   potestatum.     Nam  nee  illo  Judicio  inter  humana 

ullum   est  majus   auctoritate :    neque   hoc   ullum  majus 

potestate  "  (rf). 

As  the  Church  has  a  peculiar  relation  to  the  State,  so 
the  Christian  nation  has  the  specialejus  gentis  fidelis  {e)  in 
its  intercourse  with  Christian  nations,  as  well  as  the  jus 

this  is  peculiar— that  part  of  the  bond  of  their  association  which 
belongs  to  the  Church  of  God  must  be  a  Law  supernatural,  which 
God  himself  hath  revealed  concerning  that  kind  of  worship  which  His 
people  shall  do  unto  Him.  The  substance  of  the  service  of  God, 
therefore,  so  far  forth  as  it  hath  in  it  anything  more  than  the  Law 
of  Reason  doth  teach,  may  not  be  invented  of  men,  as  it  is  amongst 
the  Heathens;  but  must  be  received  from  God  Himself,  as  always  it 
hath  been  in  the  Church,  saving  only  when  the  Church  hath  been 
forgetful  of  her  duty." — Hooker,  Ecclesiastical  Polity ,  b.  i.  s.  15. 

(c)  The  subject  of  a  Foreign  Spiritual  Corporation  is  glanced  at  in  the 
case  of  The  Society  for  the  Propagation  of  the  Gospel,  fyc.  v.  Wheeler  et  al., 
2  GalMsoris  (American)  Reports,  104. 

(d)  Grotius,  De  Imp.  summ.  potest,  circa  sacra,  c  v.  p.  91. 

(e)  Vide  ante,  vol.  i.  p.  24. 
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commune  with  Heathen  nations,  who  are  members  of  the 
great  community  of  States.  And  so  far  the  introduction  of 
Christianity  would  not  appear  to  have  given  rise  to  any 
difficulty  in  International  Jurisprudence. 

The  difficulty,  it  will  be  seen,  proceeds  from  the  disputes 
which  have  arisen  among  Christians  and  Christian  nations 
with  respect  to  the  external  government  of  this  spiritual,  but 
human,  Society. 

These  disputes  relate  both  to  the  person  in  whom  this 
authority  is  lodged,  and  also  to  the  extent  of  that  authority 
among  those  who  are  agreed  as  to  the  person  in  whom  it  is 
vested. 

The  reasoning  of  the  Roman  Church  is  this, — the  external 
and  visible  Church  must  be  governed  by  an  external,  visible, 
and  infallible  authority ;  that  authority  must  be  lodged  in 
one  person,  and  that  one  person  must  be  the  Pope  (f),  with- 
out whose  sanction  no  bishop  can  be  lawfully  appointed,  and 
who,  for  the  purpose  of  duly  exercising  the  authority,  must 
possess  a  power  irrespective  of  and  superior  to  that  of  all 
temporal  Sovereigns.  On  the  other  hand,  the  Gallican  (g) 
and    the    English    (A)    Churches,  and    many    Cis-montane 

(/)  Taparelli,  par.  v.  dis.  v.  c.  2,  s.  1411. 

(g)  Pupin  states  concisely  the  Gallican  opinion,  thus:  "Verum  ut 
nisjorem  his  lucem  afferamus,  distinguenda  sunt  plura  in  Romano 
Pontifice : — Primo,  quod  sit  primus  Episcoporum.  Secundo,  quod  sit 
Metropolitanus  et  Patriarcha.  Tertio,  quod  aliquas  habet  praeroga- 
tivas,  aliqua  jura  peculiariter  concessa.  Quarto,  quod  habet  potesta- 
tem  temporalem  in  patrimonium  Sancti  Petri." — Be  Ant.  Eodes,  Dis- 
ciplina,  Diss.  Htstorice,  iv.  p.  368  (ed.  1788). 

(h)  The  Anglican  doctrine  on  this  point  is  well  stated  in  the  Vindicue 
EcclesuB  Anglicatue  by  Mason  (ed.  1625),  p.  430.  The  dialogue  in  the 
work  is  carried  on  by  Philodoxus,  a  Romanist,  and  Orthodoxus,  an 
Anglican : — 

"Phil. — Christus  Dominus,  supremum  EcclesifiB  caput,  potuit  per 
seipsum  omnes  illas  Ecclesiastical  actiones  exercere,  quarum  potestatem 
aliis  tradidit. 

"  Orth. — Rectissime.  Quam  enim  Apostolis  praedicandi,  baptizandi, 
ordinandi  Eucharistiam  ministrandi  concepit  potestatem,  quanta  quanta 
erat,  ab  ipso  solo  originem  duxit.     .... 

"  Phil. — Idem  etiatn  dicendum  est  de  Papa. 

u Orth. — E*to,  et  de  quovis  Episcopo" 
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canonists,  hold  that  the  Episcopate  is  not  necessarily  depen- 
dent upon  the  Pope ;  they  assert  that  during  the  first  cen- 
turies of  the  Church,  and  at  a  still  later  period,  the  Patriarch 
of  Rome  exercised  no  jurisdiction,  properly  so  called,  over 
the  other  Patriarchs,  though  a  great  respect,  approaching 
to  homage,  might  have  been  originally  paid  by  the  Eccle- 
siastical authorities  of  all  countries  to  the  Bishop  of  the 
Imperial  City — a  respect  which  the  Gallican  Church  is  still 
willing  to  continue  (i).  The  Protestant  Churches,  which 
have  rejected  Episcopacy,  a  fortiori  deny  the  claims  of  the 
Papacy. 

The  importance  of  these  two  views,  in  their  bearing  upon 
International  Law,  is,  as  will  be  seen,  very  great.  It  must 
be  the  duty  of  the  International  Jurist  to  ascertain  whether 
these  Papal  claims  are  consistent  with  the  Rights  of 
Nations  (A);  whether  they  are  supported  by  credible 
evidence,  by  the  records  and  practice  of  States ;  whether 
the  claims  have  varied  from  time  to  time  according  to  the 
energy  of  pontiffs  and  the  weakness  of  princes,  or  whether 
they  have  been  always  inflexibly  the  same,  flowing  from  the 

(«)  TapareUfs  mode  of  disposing  of  the  difficulty  of  the  Gallican 
Church  is  edifying:  "Non  pretendiamo  qui  tacciare  teologicamente  la 
opinione  gallicana,  ma  godiamo  nel  considerare  che  la  divisione  da  noi 
stabilita  delle  forme  di  governo,  a  rigor  di  filosophia,  venga  qui  a 
giustiticare  la  riprovazione,  che  soffrirono  piu  volte  dalla  Chiesa,  le 
famose  proposizioni  del  1682.  I  loro  difensori  non  comprendeano  che 
logicamente  la  Chiesa  presso  di  loro  diveniva  repubblica,  eppero  non 
furono  anatema,  e  ei  sono  fratelli,  ben  cart  fratelli :  ma  la  loro  con- 
seguenza  cola  andrebbe  a  parare,  ed  ecco  perch e  nella  vigna  del 
vero  non  potea  mettere  radice,  —  eradicabitur"  —  Taparelli,  ib.  1435, 
note. 

(k)  Grotius  (De  Imp.  circa  sacra)  cites  with  approbation  the  follow- 
ng  passage  from  Suarez :  "  Semper  autem  servatum  videtur  ab  homi- 
nibus  ut  licet  particulars  magistratus  Civiles  et  Sacerdotales  diversis 
hominibus  tribuereritur,  quia  varietas  actionum  istam  distinctionem  pos- 
tulabat,  nihilominus  suprema  potestas  utriusque  ordinis,  prasertim  quoad 
leges  ferendas,  in  uno  Principe  collocaretur.  Et  ita  Begibus  et  Impera- 
toribus  semper  tribute  fuit  haec  potestas  in  Bomana  urbe  et  imperio, 
ut  ex  historiis  constat.  Idemque  de  aliis  communitatibus  verisimile 
est" — Tract,  de  Leg.  fyc.  1.  ii.  qua*.  29,  art.  iii. 


332  INTERNATIONAL   LAW. 

reason  of  the  thing  (/);  and  whether  the  most  extravagant 
claims  have  not  been  the  legitimate  consequences  of  the 
premisses  laid  down  by  the  Curia  Romana.  It  will  be  seen 
that  the  double  condition  of  the  Pope,  as  spiritual  chief  and 
temporal  prince,  has  greatly  complicated  a  question  suffi- 
ciently difficult  under  a  single  aspect. 

CCLXXXVIII.  When  the  seat  of  empire  was  trans- 
ferred to  Constantinople,  even  this  homage  of  comity,  so  to 
speak,  was  materially  diminished.  Theodosius  II.  indeed 
inserted  an  ordinance  in  his  Code,  that  all  nations  subject 
to  him  should  receive  the  faith  which  Saint  Peter  had 
delivered  to  the  Romans ;  and  Valentinian  III.  forbade  the 
bishops  of  the  provinces  to  depart  from  ancient  usages  with- 
out the  sanction  of  the  Venerable  man,  the  Pope  of  the  Holy 
City  (m). 

Nevertheless,  the  effect  of  the  division  of  the  Empire  was 
to  leave  the  Bishops  of  Rome  practically  without  the  pro- 
tection of  the  Emperor,  though,  theoretically,  he  retained 
his  pretensions  both  to  the  territory  of  Italy  and  to  the 
allegiance  of  the  Roman  See.  The  generals  of  Justinian  in 
the  middle  of  the  sixth  century  delivered  Italy  from  the 
dominion  of  the  Ostrogoths ;  but  within  twenty  years  from 
the  period  of  the  victory  of  Narses  in  Campania  (n),  a 
new  foe,  the  Lombards,  from  the  North  of  Germany, 
conquered  the  upper  part  of  Italy,  and  planted  himself  at 
Pavia  (0). 

It  was  not  long  after  this  period  that  Pope  Gregory  the 


(/)   Vide  ante,  vol.  i.  c.  iv. 

(m)  Codex  Theodos,  xvi.  1-2. 

Die  Romischen  Papste,  ihre  Kirche  und  ihr  Stoat,  B.  i.  c.  i. 

Planck,  Geschichte  der  chrutlich-kirchlichen  GeselUchafUcerfassung, 
i.  642. 

Theodosius  IX.  published  his  Code  a.d.  435.  Valentinian  111.  reigned 
from  A.D.  424  to  466.— L'Art  de  Verifier  lee  Dates, 

(n)  Belisarius  was  recalled  a.d.  649 ;  Narses  destroyed  Tejas,  the  last 
Gothic  king  of  Italy,  a.d.  663. 

Justinian  died,  a.d.  665. 

(o)  a.d.  572. 
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Great,  who  had  in  vain  besought  the  Emperor  Maurice  not 
to  confirm  his  election,  became,  by  the  force  of  circumstances 
and  against  his  will,  a  temporal  prince,  and  the  Protector  of 
Civil  and  Spiritual  Rome  against  the  foreigner  and  the 
Arian.  Then  were  laid  the  foundations  of  the  mediaeval 
papacy.     But  we  must  hasten  onwards. 

CCLXXXIX.  Of  all  the  German  races  which  had 
raised  their  rude  and  vigorous  nationality  upon  the  crum- 
bling and  corrupt  civilisation  of  the  Roman  Empire,  the 
Franks  were  for  a  long  period  the  foremost  and  the  most 
powerful  in  Europe;  they  too  were  among  the  first  bar- 
barians who  embraced  Christianity,  and  their  subsequent 
connexion  with  the  Patriarch  of  Rome  laid  the  first 
foundations  of  that  system  the  consideration  of  which 
must  occupy  an  important  place  in  a  work  upon  International 
Law. 

CCXC.  The  monarchy  founded  by  Clovis(7?)  included 
nearly  the  whole  of  Gaul  and  the  greater  part  of  what  is 
now  called  Germany.  In  the  hands  of  his  successors,  the 
newly-founded  kingdom  was  divided  and  brought  to  the 
verge  of  dissolution,  but  the  Mayors  of  the  Palace  grafted 
the  energy  and  talent  of  the  Carlovingian  upon  the  decaying 

stock  of  the  Merovingian  dynasty  (y). 

.  P6pin  d'Heristal  reunited  the  kingdom  which  he  governed, 
though  without  the  title  of  King  ;  as  did  his  illustrious  son, 
Charles-le-Martel  (r),  who  earned  the  gratitude  of  Christen* 
dom  by  delivering  ($)  her  from  the  aggressions,  till  then  re- 
sistless, of  the  infidel  Saracen.  Pepin-le-Bref,  the  son  of 
Charles,  added  to  the  real  power  of  the  monarchy  the  title 
of  King  ;  which,  for  sixty-five  years,  the  Carlovingians  had 
allowed  to  decorate  the  puppets  in  whose  name  they  ruled. 
P6pin-le-Bref  ( t)  took  a  step  fraught  with  the  most  important 

(p)  a.d.  486. 

(q)  a.d.  687,  the  date  of  the  victory  by  which  Pe*pin  reunited  Austria 
(Oe$terreich)  and  Neustria  (  JVcsterreich). 
(r)  a.d.  714. 

(*)  a.d.  732,  737,  at  Poitiers  and  Narbonne. 
(i)  a.d.  752. 


334  INTERNATIONAL    LAW. 

consequences,  both  to  the  future  relations  of  the  Church  and 
State  in  France,  and  to  the  international  relations  of  every 
State  with  the  See  of  Rome  :  he  invoked  the  aid  of  religious 
sanction  to  secure  his  throne,  and,  first  of  the  Frank  Kings, 
caused  himself  to  be  crowned  in  the  Cathedral  of  Soissons, 
by  St.  Boniface,  the  first  Archbishop  of  Mayence. 

St.  Boniface,  himself  an  Anglo-Saxon,  was  devoted  to  the 
Roman  See.  He  persuaded  the  bishops,  not  only  in  Germany, 
but  in  Gaul,  where  they  appear  to  have  been  previously 
independent,  to  acknowledge  submission  to  the  successors  of 
St.  Peter  at  Rome. 

At  the  time  of  Pepin's  coronation,  the  Roman  See  was  in 
the  deepest  distress.  The  King  of  the  Lombards  (w)  had  seized 
upon  the  Exarchate  of  Ravenna,  where  the  last  remnant  of 
the  authority  of  the  Greek  Emperor  remained,  and  threatened 
Rome  with  destruction. 

Stephen  II.,  the  then  Bishop  of  Rome,  appears  to  have 
first  endeavoured  to  renew  his  relations,  long  practically  se- 
vered, with  the  Greek  Emperor(ar);  but,  as  the  danger  became 
more  and  more  pressing,  he  resolved  to  implore  the  assistance 
of  the  Franks,  then  renowned  throughout  Europe  for  their 
victories  over  the  enemies  of  the  Christian  faith,  and  whose 
King,  as  St.  Boniface  had  written,  alone  enabled  him  to 
execute  his  apostolical  mission  in  Germany  with  safety  or 
effect  (y). 

*  CCXCI.  The  consequences  of  this  resolution  have  ever 
since  affected  the  destinies  of  the  world.  The  compact 
between  the  spiritual  and  secular  Powers  of  Western 
Europe  (z)  was  soon  adjusted;  the  necessities  of  both  arranged 
without  difficulty  the  terms.  Stephen  II.  consecrated  Pepin 
anew  in  the  Church  of  St.  Denis,  and  at  the  same  time  also 
his  two  sons  Charles  and  Carloman ;  he  absolved  the  con- 
secrated usurper  from  the  oath  of  allegiance  which  he  had 

(u)  Astolphus. 

(#)  a.d.  761. 

(y)  JRmikef  b.  i.  c.  i. 

(z)  Koch,  Tableau  de%  Rev.  i.  32. 
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Bworn  to  Childeric,  the  remaining  phantom  of  the  Mero- 
vingian dynasty  ;  and  adjured  the  Frank  lords,  in  the  name 
of  Christ  and  St.  Peter,  to  be  faithful  to  their  new  Sovereign ; 
and,  lastly,  he  conferred  on  P6pin  and  his  two  sons  the 
dignity  of  Patricians  of  Rome. 

P6pin  was  not  wanting  in  substantial  marks  of  gratitude 
for  the  aid  which  the  spiritual  power  had  rendered  to  his 
new-made  throne.  He  drove  the  Lombards  out  of  the  Ex- 
archate (a),  and  conferred  the  fertile  provinces  comprised 
under  that  name,  not  upon  the  Greek  Emperor,  to  whom  by 
strict  right  they  appertained,  but  upon  the  Bishop  of  Rome  ; 
declaring,  with  an  oath,  that  he  had  embarked  in  the  contest, 
not  for  the  favour  of  many,  but  t€  pro  amore  Petri  et  venia 
"  delictorum"  (b). 

CCXCII.  Grotius,  in  that  part  of  his  great  work,  De  Jure 
Belli  et  Pacis>  in  which  he  argues  that  Kings  who  do  not 
hold  their  sovereignties  pleno  jure  cannot  alienate  any  part 
of  them,  deals,  among  other  supposed  instances  to  the  con- 
trary, with  the  story  that  Louis,  the  successor  of  Charle- 
magne, restored  the  City  of  Rome  to  Pope  Paschal  (a.d. 
817);  and  his  language  is  remarkable  respecting  the 
character  and  status  of  the  Pope  and  of  the  Roman  people 
at  this  period :  "  Nee  quod  idem  ille  Ludovicus  urbem 
"  Romam  Paschali  Pontifici  reddidisse  legitur  ad  rem  facit, 
"  cum  Franci  imperium  in  urbem  Romam  a  populo  Romano 
te  acceptum  reddere  populo  eidem  recte  potuerint,  cujus 
"  populi  personam  sustinebat  is  qui  primi  ordinis  princeps 
"  erat  "  (c). 

CCXCIII.  What  Pepin  began,  Charlemagne  com- 
pleted  (d).     That  mighty  monarch,  while  engaged  in  the 

(a)  The  Archbishop  of  Ravenna,  while  the  war  of  the  Lombards  with 
Pepin  and  Charlemagne  lasted,  seized  every  opportunity  of  defying  the 
authority,  spiritual  and  temporal,  of  the  Roman  See. 

Mutator i,  Annali,  t  iv.  pp.  347,  371. 

Savigny,  Geschichte  des  Jlomischen  Rechts  im  Mittektlter,  i.  359. 

(b)  Ranke,  b.  i.  c.  i. 
(n)  L.  ii.  3,  xiii. 
(d)  a.d.  708. 
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work  of  exterminating  the  Lombard  dominion,  repaired  to 
Home,  and  ratified  the  endowments  of  P£pin  (e).  Charle- 
magne was  received  at  Rome  with  the  honours  due  to  an 
Exarch  and  Patrician  (f),  and  under  these  titles  he  began 
to  put  in  force  that  jurisdiction  over  the  Ecclesiastical  State 
which  the  Greek  Emperors  and  Exarchs  had  exercised 
before  him. 

It  was  not,  however,  till  after  a  quarter  of  a  century  had 
passed  away  that  Charlemagne  was  fully  installed  in  the 
dignity  of  his  Imperial  predecessors.  The  Pope  again  in- 
vited his  all-powerful  ally  to  Rome;  but  this  time  it  was 
against  a  domestic  and  not  a  foreign  foe.  Leo  III.,  like 
Pius  IX.  in  our  time,  could  no  longer  resist  the  contending 
factions  which,  in  Rome  itself,  set  at  nought  his  authority. 
The  victor  of  Western  Europe  reinstated  the  Pope  in  his 
authority,  who,  in  return,  placed  upon  his  head  (g)9  while 
he  knelt  at  the  altar  of  St.  Peter's,  upon  Christmas  Day, 
a.d.  800,  the  crown  of  the  Western  Empire,  and  proclaimed 
him  Emperor  of  the  Romans. 

This  was  one  of  the  rare  conjunctures — the  reigns  of 
Constantine  and  Justinian  alone  furnish  similar  instances — 
in  which  the  Church  and  State  were  thoroughly  incorporated. 
Certain  it  is,  that  these  Emperors  exercised,  whether  with 
or  without  the  consent  of  the  Church  (A),  functions  and 
jurisdictions  which  partook  largely  of  a  spiritual  character. 
Nor  can  it  be  denied  that  a  new  kind  of  power  over  religion 
was  now  conferred  upon  the  Governor  of  the  State.  As  a 
civil  magistrate,  heathen  or  Christian,  he  had  always  had 
control  over  all  that  concerned  the  welfare  of  society,  and 
therefore,  incidentally,  some  power  over  the  subject  of 
religion ;  but  now  he  was  constituted  its  protector  (i). 

(e)  ad.  774. 

(/)  Koch,  Tableau  des  R4o.  i.  42. 

(g  )  The  Pope  seems  to  have  considered  the  coronation  as  a  necessary 
confirmation  of  the  act  of  the  civil  or  constitutional  law. 

(A)  Thittipps,  Kirchenrecht,  iii.  60,  61. 

(t)  See  some  remarks  of  Porialis  (as  cited  in  Lequett.r,  iv.  535)  upon  the 
fifth  article  of  the  Organic  Articles  of  Napoleon. 

Phillipps,  K.  R.  iii.  382. 
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CCXCIV.  But  the  Papacy,  thus  placed  under  the  pro- 
tection of  the  Frank  Emperor,  remained,  more  or  less,  in  the 
same  relation  to  his  successors,  the  Emperors  of  Germany, 
until  the  1st  of  August,  1806  (£);  they  then  became  the 
Emperors  of  Austria,  and  this  relation,  long  practically  dis- 
used, nominally,  as  well  as  really,  ceased. 

The  hands  of  Charlemagne's  successor  were  too  feeble  to 
hold  the  sceptre  of  his  vast  dominions,  from  the  divisions  of 
which  sprung  the  distinct  nationalities  of  States  and,  in  some 
measure,  of  Churches,  which  afterwards  composed  the  com- 
monwealth of  Europe. 

It  should  be  observed  that,  by  the  Constitution  of  Charle- 
magne, the  German  and  French  clergy  were  under  the  control 
of  the  Bishop,  the  Bishop  of  the  Metropolitan,  the  Metropo- 
litan not  of  die  Pope,  but  of  the  Emperor. 

(k)  In  a  little  pamphlet  published  at  Vienna,  1849,  entitled  DeuUch 
oder  Russuch,  will  be  found  some  striking  remarks  on  the  consequence  of 
this  change: — "Die  Deutsche  Kaiserstellung  war  die  Grundlage.  auf 
welcher  die  osterreichische  Monarchic  emporgewachsen.  Ungeachtet 
des  ungliicklichen  politischen  und  kirchlichen  Systems,  durch  welches 
sich  Oesterreich  mehr  und  mehr  von  Deutschland  absonderte,  war  die 
historUche  Kaiseridee,  doch  nach  innen  und  aussen  machtiger,  ale  die 
habsburgischen  Fiireten  einsahen,"  u.s.w.    Pp.  6,  7. 


VOL.  II. 
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CHAPTER  III. 

THE  GROWTH  OF  THE  AUTHORITY  AND  PRETENSIONS 

OF  THE  POPE. 

CCXCV.  For  a  while  after  the  death  of  Charlemagne, 
the  Papal  power  seems  to  have  been  greater  than  the  Impe- 
rial ;  but  soon  after  the  German  Emperors  were  seated  on  the 
throne,  the  political  subjection  of  the  Popes  is,  as  a  matter 
of  history,  unquestionable.  They  were  content  for  a  time 
to  countenance  with  their  authority  a  new  political  system 
which  sprung  up  about  this  period  in  Europe,  according  to 
which  all  Christians  belonged  to  a  great  Republic,  of  which 
the  Spiritual  chief  was  the  Pope,  and  the  Temporal  chief  the 
Emperor  (a). 

For  a  time  this  doctrine  was  a  formidable  instrument  in 
the  hands  of  the  Emperor.  The  great  Protector  of  the 
Church,  in  the  exercise  of  his  office,  watched  over  the  interests 
of  the  Roman  See,  convened  general  councils,  and  claimed 
the  prerogative  of  nominating,  or  at  least  confirming,  the 
Pope.  Such  a  prerogative  was  exercised  from  the  time 
of  Otho  the  Great  to  that  of  Henry  IV.  Henry  III. 
deposed  three  schismatical  Popes,  and  nominated  more  than 
one  German  Pope. 

CCXCVI.  Otho  and  his  successors  created  the  great 
ecclesiastical  princes  of  Germany  (b)>  thereby  weakening  the 
empire,  but  unintentionally  constituting,  perhaps,  a  defence 
for  the  German  National  Church  against  Rome,  such  as  at 


(a)  Koch.  i.  78-81. 

(b)  German  canonists  contend  that  the  Roman  cardinalate  was  formed 
on  the  model  of  these  ecclesiastical  princedoms. 
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the  Council  of  Ems,  in  the  reign  of  Joseph  II?,  all  but  esta- 
blished the  complete  and  entire  independence  of  that  Church 
from  the  See  of  Rome. 

Before  the  beginning  of  the  fourteenth  century,  the 
majesty  of  the  German  Imperial  crown  had  faded  away ; 
the  federal  system  had  destroyed  it,  and  the  Emperor  was 
only  the  Suzerain  of  the  many  independent  States  which 
composed  it  (e).  Upon  the  ruins  of  the  Imperial  authority 
arose  the  edifice  of  Papal  power  in  its  fullest  dimensions ;  of 
this  edifice  the  skill,  energy,  and  ability  of  Gregory  VII. 
(rf)  (Hildebrund),  about  the  year  1073,  had  already  laid  the 
deep  and  careful  foundations,  and  from  a.d.  1074  to  1300  it 
lifted  up  its  head  over  all  the  dominations  of  earth. 

CCXCVII.  And  here  it  must  be  observed  that  these 
events  had  imported  new  and  strange  elements  into  Inter- 
national Law : — 

First.  A  great  spiritual  had  become  a  considerable  secular 
power,  and  the  difficult  question  had  arisen  how  were  other 
secular  States  to  carry  on  their  relations  with  it? 

Secondly.  This  spiritual  power  was  no  longer  identified 
with  the  limits  and  extent  of  one  dominion ;  it  claimed  equal 
authority  over  many  distinct  kingdoms,  which  stood  as  it 
were  apart  from,  and  yet  were  most  intimately  connected 
with,  this  foreign  power.  It  wielded  an  authority  over  the 
citizens  of  every  kingdom,  and  exacted  an  allegiance  upon 
oath  from  them  far  above  that  which  the  municipal  law  of 
their  own  country  could  impose,  or  the  temporal  Sovereign 
enforce. 

Thirdly.  In  process  of  time  it  collected  a  feudal  revenue  of 
no  inconsiderable  amount  from  the  governors  and  subjects  of 
foreign  realms. 

Fourthly.  This  spiritual  ruler  claimed  and  exercised  a 
power  of  absolving  Sovereigns  and  subjects  from  their  oaths. 

(c)  Koch,  i.  1. 

(rf)  His  election  was  confirmed,  at  his  own  request,  by  the  Emperor. 
His  Papacy  extended  from  1073  to  1085 ;  he  had  been  subdiaconus  under 
six  Popes. 

r  2 
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Fifthly.  This  spiritual  power  claimed  for  the  officers 
which  it  employed  in  each  kingdom,  a  status  wholly  distinct 
from  that  of  the  subjects  of  each  kingdom,  whether  these 
officers  were  or  were  not  born  subjects  of  the  kingdom  (e). 
This  separate  status  was  claimed  for  the  persons  and  the 
property  of  the  clergy  (clerus),  and  the  law  by  which  they 
were  to  be  governed.  Justinian  had  intended  to  Christianise 
as  well  as  compile  the  fabric  of  Roman  jurisprudence.  He 
meant  to  be  the  religious  as  well  as  the  civil  legislator  of  the 
world.  The  Christian  faith,  the  Christian  doctrine,  the 
status  of  the  Christian  clergy  in  all  its  branches,  are  the 
subjects  of  his  laws  (/). 

It  was  not,  however,  in  their  clerical  character,  but  as 
subjects  in  their  civil  capacity,  that  the  clerus  claimed  to  live 
under  the  Civil  Law  of  Rome ;  and  it  appears  even  from 
one  of  the  constitutions  of  Clothaire,  as  early  as  a.d.  560, 
and  from  various  records  of  the  ninth  and  eleventh  centuries, 
that  in  the  Frank  kingdom  the  clergy  were  permitted  to  live 
under  the  Roman  law.  It  seems,  however  (and  the  fact  is 
very  remarkable),  that  even  then  the  clergy  in  Lombardy 
had  the  option  of  declaring  whether  they  would  live  under 
the  Roman  or  Lombard  law  (ff).  So  early  was  the  struggle 
begun  between  the  nationality  of  the  individual  and  the  law 
of  the  order  to  which  he  belonged. 

But  while  the  clergy  lived  under  the  Civil  Law  of  Rome, 
they  were  pretty  much  in  the  same  predicament  as  the  con- 
quered provincials,  who  were  equally,  in  the  early  part  of  the 
Middle  Ages,  allowed  to  choose  a  personal  law  distinct  from 
the  law  of  their  domicil  (A).     When  various  foreign  spiritual 


(e)  Savigny,  Gesckichte  des  RomiscNbi  Reehbs  im  Mittelalter,  i.  141,142. 

(/)  Milman,  Hist,  of  Latin  Christianity,  i.  365,  &c,  contains  an  able 
review  of  these  laws  of  Justinian. 

(g)  "  Ego  Teopertus  archipresbiter  Ecclesiffi  Sancti  Juliani  qui  pro- 
fessus  sum  legem  vivere  Langubardorum." —  Vide  Savigny,  ubi  mpr.  It 
seems,  however,  that  this  power  of  option  was  confined  to  Lombardy. 

(A)  Savigny,  Gesckichte  It.  R.  ii.  274.  At  first  the  spiritual  edicts  con- 
tained large  and  literal  extracts  from  the  Roman  Civil  Law. 
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enactments,  and  at  last  the  elaborate  compilations  of  the 
Canon  Law,  were  promulgated,  the  difficulty  of  reconciling 
a  foreign  spiritual  with  a  domestic  secular  allegiance  became 
greater,  or  at  least,  the  distinction  became  sharper  and  more 
prominent  between  the  two. 

That  those  whose  sacred  office  it  is  to  be  the  teachers  of 
religion  should  be  clothed  with  a  privileged  and  cosmopo- 
litan character  seems  to  be  in  accordance  with  the  natural 
feelings  of  man  in  every  part  of  the  world  not  wholly 
barbarous  and  uncivilised.  We  know,  from  the  travels  of 
a  most  intelligent  Roman  Catholic  missionary  in  China  and 
Thibet,  that  in  these  interesting  countries  this  notion  very 
generally  prevails  (i) ;  but  the  subject  immediately  under 
our  consideration  is  that  of  an  imperium  in  imperio,  caused 
by  the  double  allegiance  of  the  native  clergy. 


(*)  "  Nous  nous  hat&mes  de  nous  rendre  chez  le  Regent,  et  de  lui  fair© 
part  de  la  deplorable  entrevue  que  nous  avions  eue  avec  Ki-Chan.  Le 
premier  Kalon  avait  eu  connaissance  des  projets  de  persecution  que  lea 
Mandarins  chinois  tramaient  entre  nous.  II  tacha  de  nous  rassurer,  et 
nous  dit  que,  protegeant  dans  le  pays  des  milliers  d'6trangen>,  il  serait 
assez  fort  pour  nous  y  faire  jouir  d'une  protection  que  le  gouvernement 
thibltain  accordait  a  tout  le  monde.  Au  reste,  ajouta-t-il,  lore  ni6me 
que  nos  lois  interdiraient  aux  strangers  l'entree  de  notre  pays,  ces  lois  ne 
pourraient  vous  atteindre.  Lee  relipieux,  les  hommes  de  pr&re,  itant  de 
tons  les  p<ty*,  ne  sent  etratigers  mdle  part ;  telle  est  la  doctrine  qui  est  en- 
seignee  dans  nos  saints  livres.  11  est  ecrit :  La  cheurejaune  est  sanspatrief 
et  le  Lama  n'a  pa*  de  famiUe.  .  .  .  Sha-Ssa  e*tant  le  rendez-vous  et  le 
sejour  special  des  hommes  de  priere,  ce  seul  titre  devrait  to uj ours  vous  y 
faire  trouver  liberty  et  protection. 

"  Cette  opinion  des  Bouddhistes,  qui  fait  du  religieuz  un  horn  me  cosmo- 
polite, n'eat  pas  simplement  une  pensee  ecrite  dans  les  livres ;  mais  nous 
avons  remarque*  qu'elle  6tait  pasFle  dans  les  monies  et  les  habitudes  des 
lamaseries.  AussitAt  qu'un  homme  s'eet  rase*  la  tete,  et  arevetu  le  costume 
religieuz,  il  renonce  a  son  ancien  nom  pour  en  prendre  un  nouveau.  Si 
Ton  demande  a  un  Lama  de  quel  pays  il  est,  il  rlpond :  Je  n'ai  pas  de 
patrie,  mais  je  passe  mes  jours  dans  telle  lamaserie.  Cette  maniere  de 
penser  et  d'agir  est  memo  admise  en  Chine,  parmi  les  bonzes  et  les  autres 
especes  de  religieux,  qu'on  a  coutume  de  designer  par  le  nom  g&idrique 
de  Tchou-kia-jin,  homme  sorti  de  la  famille." —  Voyage  done  le  Thibet , 
par  M.  Hue,  Prefre,  Missionnaire  de  la  Congregation  de  Saud-Lazare,  vol. 
ii.  p.  357. 
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CCXCVIII.  The  collision  between  the  two  powers  of 
Church  and  State,  accordingly,  arose  soon  after  the  time  of 
Charlemagne,  and  has  continued  in  a  greater  or  less  degree 
up  to  the  present  time. 

The  temporal  Sovereign  soon  began  to  claim  as  incidents 
both  to  his  royal  status,  and  to  the  independence  of  his 
country,  various  rights,  which  had  for  their  object  the  control 
of  Papal  encroachment ;  of  this  nature  were  what  are  some- 
times designated  collectively  as  Jura  mqjestatis  circa  sacra, 
the  principal  of  which  were : — 

1.  Jus  advocatice — the  right  of  protecting  the  Church 
establishments  in  his  dominions  (Schutzrecht),  that  right 
which  in  private  patrons  was  called  the  jvs  patronatus. 

2.  Jus  cavendi — the  right  of  preventing  the  introduction 
of  laws  for  the  government  of  the  national  clergy  at  variance 
with  their  civil  obligations  (Recht  der  Vorsorge\ 

3.  Jus  inspiciendi — the  right  of  inquiring  into  the  manner 
in  which  the  temporalities  of  this  great  corporation  in  his 
kingdom  were  administered,  and  of  rectifying  abuses  (A). 

CCXCIX.  Now,  for  the  first  time,  it  should  seem  that 
the  Roman  Pontiff  claimed  the  title  of  Pope  (/),  to  the  ex- 
clusion of  all  other  bishops,  who  had  hitherto  been  equally 
designated  by  it.  The  celibacy  of  the  clergy,  which  had 
taken  no  root  in  „  Germany,  England,  or  the  northern 
kingdoms,  and  was  continually  disregarded  in  France  and 
Spain,  was  practically  enforced,  and  a  powerful  link  which 
connected  that  order  with  the  State  was  broken  off,  while  a 
new  link  which  connected  it  with  a  foreign  power  was  forged, 
(m)  The  Popes  ceased  to  date  their  acts  from  the  years  of 

(k)  TraUi  de  la  Prerogative  rat/ale,  i.  ch.  viii.  (Lorieux.) 

(/)  Koch,  Tabl.  des  RevoL  L  Piriode  iv.  p.  106. 

(m)  See  that  monument  of  German  industry  and  erudition,  ChrutHche 
Kirchengeschichte,  von  J.  M.  Schrockh,  xxvi.  Theil  86,  for  the  (Concordahtm 
Wormatiente)  Concordat  of  Worms,  a.d.  1122,  concluded  between  Henry 
V.  and  Pope  Calixtus  II.  The  Sovereigns  were  allowed,  contrary  to 
Gregory  VII.'s  intention,to  preserve  the  bare  feudal  tie,  by  presenting  with 
the  sceptre  the  regale  to  the  Bishop.  The  important  words  in  the  Con- 
cordat are,  '*  Electus  per  sceptrum  regale  abs  te  accipiat" 

AT*  A,  ih.  121. 
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the  reign  of  the  Emperor,  or  to  stamp  their  coin  with  his 
impress ;  the  investiture  of  the  ring  and  crosier,  which  bound 
the  clergy  very  closely  to  the  State,  was  successfully  refused. 
The  Sovereign  was  bound  to  nominate  or  confirm  the 
nomination  of  any  prelate.  The  Prefect  of  Rome  was 
required  to  take  the  oath  of  homage  and  allegiance  to  the 
Pope,  instead  of  to  the  Emperor ;  and  it  was  with  truth  that 
Gregory  VII.  wrote  to  the  German  nation  respecting  the 
Emperor : — "  Non  ultra  putet  sanctam  Ecclesiam  sibi  sub- 
"  jectam,  sed  prelatam  ut  dominam "  (n).  Quite  consis- 
tently he  claimed  the  empire  as  a  fief  of  the  Roman  Church, 
and  exacted  from  Hermann  of  Luxemburg,  whom  he  set  up 
as  an  anti-Emperor  to  Henry  I V.,  a  formal  oath  of  vassalage* 
Tribute  was  exacted  from  and  paid  by  the  greater  p&rt  of 
European  States  to  the  Pope.  Royal  dignities  were  con- 
ferred and  taken  away,  oaths  of  loyalty  imposed  and  annulled 
at  the  bidding  of  the  Roman  See  (0).  Hitherto  the 
Emperors  had  exercised  the  right  of  confirming  the  election 
of  the  Popes  and  of  deposing  them ;  the  same  rights  were 
now  claimed  by  the  Popes  over  the  Emperors,  and  indeed 
over  all  other  Sovereigns.  It  was,  perhaps,  a  natural 
consequence  of  extending  the  spiritual  power  of  excommuni- 
cation to  secular  matters.  The  multiplication  of  religious 
orders  claiming*  exemption  from  the  jurisdiction  of  the  State 
and  devoted  to  the  Roman  See,  though  one  of  those  orders 
was  destined  to  furnish  its  deadliest  enemy,  tended,  as  well 
as  the  Crusades,  to  strengthen  the  hands  of  the  Pope ;  for 
it  was  not  merely  against  infidels  that  this  weapon  was  used, 
Crusades  were  preached  by  Popes  against  refractory 
Christian  Kings  and  Republics,  such  as  Venice  in  1309  (p) 


(n)  Epid.  1.  iv.  c.  3. 

Koch,  & 

(o)  Collier,  speaking  of  Beckefs  opposition  to  the  Constitutions  of 
Clarendon  (a.d.  1164),  observes,  "His  tenet,  that  the  Civil  Government 
had  its  authority  from  the  Church,  was  a  grand  mistake,  and  misled  hia 
practice."—  Church  HitUry,  voL  ii.  p.  328.  ed.  1840. 

(p)  Portalis,  lntrod.  vii. 
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against  schismatical  princes,  such  as  the  Greeks  and 
Russians ;  against  pagans,  like  the  Sclavonic  tribes  on  the 
Baltic ;  against  heretics,  like  the  Vaudois,  the  Albigenses, 
and  the  Hussites  (q). 

A  confusion  of  ideas  generated  a  confusion  of  authorities. 
Heresy,  which,  if  it  attacked  the  law  of  the  State,  might  be 
a  political  crime,  was  punished  with  equal  severity  when  it 
was  a  religious  error.  Infidelity  to  the  Church  was  put  on 
the  same  footing  as  rebellion  against  the  throne.  The  In- 
quisition secured  to  the  ecclesiastical  authority  the  arm  of  the 
secular  power,  without  any  right  of  inquiry  or  intervention 
as  a  condition  of  its  use  (r).  Meanwhile  the  territory  of 
the  Roman  See  was,  from  various  causes,  largely  increased ; 
so  also  was  her  wealth,  by  contributions  (annates)  from  all 
countries,  and  her  power,  from  the  causes  already  mentioned, 
to  which  should  be  added  her  claims  to  collate  to  benefices 
which,  under  the  pretext  of  rights  of  concurrence  and 
prevention,  she  often  enforced  to  the  injury  of  the  national 
prelate  ($). 

It  is  true  that  many  of  these  pretensions,  especially  the 
last,  were  founded  upon  the  decretals  of  Isidore,  now  univer? 
sally  acknowledged  to  have  been  forged  during  the  early 
part  of  the  ninth  century  (t) ;  but  it  is  difficult  to  deny  that 
they  flowed,  as  strict  logical  consequences,  from  the  prin- 
ciples on  which  Rome — who,  to  borrow  the  French  expres- 
sion "  ne  recule  pas  "--founded,  both  at  this  and  at  a  much 
later  period,  her  authority  (m). 

(q)  Koch,  ib.  136, 137,  notes. 

(r)  Portalis,  ubi  mp. 

(s)  Koch,  127,  111. 

(t)  "  It  is  impossible  to  deny  (Dean  Milman  says),  that,  at  least  by  cit- 
ing without  reserve  or  hesitation,  the  Roman  Pontiffs  gave  their  delibe- 
rate sanction  to  this  great  historic  fraud."— Hist,  of  Latin  Chistianity, 
vol.  i.  p.  379. 

(u)  Mutter'*  defence  is  eloquent  and  ingenious : — "  Wenn  die  Hier- 
archic ein  Uebel  ware,  besser  doch  als  Despotic ;  sie  sey  eine  leimerne 
Mauer,  sie  ist's  doch  gogen  Tyrranei.  Der  Priester  hat  sein  Gesetz,  der 
Despot  hat  keins ;  jener  beredet,  letzterer  zwingt ;  jener  predigt  Gott, 
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CCC.  About  1152  a.d.,  the  Decretum,  a  systematic 
compilation  of  the  existing  canons  and  laws  of  the  Church, 
was  compiled  by  Gratian  and  approved  of  by  the  Pope. 
About  1235  a.d.,  Pope  Gregory  IX.  caused  his  chaplain 
to  reduce  into  a  regular  order  and  system  the  constitutions 
of  former  Popes,  including  with  them  his  own,  and  also 
the  canons  of  the  third  (x)  and  fourth  (y)  Councils  of 
Lateran ;  these  are  the  Decretals.  The  Sext  or  Sixth 
book  of  Decretals  was  added  by  Boniface  VIII. ;  Clement 
V.  began  another  compilation,  afterwards  published,  called 
The  Clementines;  another  was  made  by  John  XXII., 
constituting  the  Extravagantes  Johannis.  To  this  were 
added,  in  1483,  other  decrees  of  Popes,  the  Extravagantes 
Communes.  These  celebrated  compilations  received  the  most 
deliberate  stamp  of  the  Roman  Church's  approbation,  and 
were  ordered  to  be  publicly  taught  in  all  her  schools,  and  to 
become  the  law  of  all  her  tribunals.  The  provisions  con- 
tained in  them  have  never  been  expressly  repealed  by  the 
Papal  authority  which  originally  sanctioned  them ;  though 
many  canonists  hold  that  some  of  them  have  fallen  into 
desuetude. 

These  compilations  constitute  that  body  of  Papal  Law 
which  is  known  by  the  name  of  Corpus  Juris  Canonici. 

letzterer  sich.  Man  spricht  wider  die  Unfehlbarkeit  j  wer  darf  eine 
Verordnung  unweise  oder  ungerecht  nennen,  und  ihr  Gehoream  versagenP 
— wider  den  Papst,  als  ob  ein  so  grosses  Ungluck  ware,  wenn  ein  Auf- 
seher  der  christlichen  Moral  dem  Ehrgeiz  und  der  Tyrannei  befehlen 
konnte,  bis  hieher  und  nicht  weiter ! — wider  die  Personalimmunitat,  als 
ob  ein  grosses  Ungluck  ware,  das  j  em  and  obne  Lebensgefabr  fur  die  Rechte 
der  Menschheit  reden  durfte ! — wider  ibren  Reich thum,  als  waren  die 
Lai  en  gebessert,  wenn  der  Priester  mit  ibnen  darbt ! — wider  Steuerfrei- 
heit;  die  franzbsische  Clerisei  giebt  so  viel  als  die  Laien ; — wider  Usur- 
pationen,  ohne  zu  berecbnen  was  die  Fiirsten  der  Kircbe  zu  restituiren 
batten  flir  Kriege,  Bedriickungen,  Commenden,  Pens' on  en,  Beunionen ; — 
wider  die  vielen  Kloster,  nicht  wider  die  Vermehrung  der  Kasernen; — 
wider  secbzigtausend  enclose  Geistliche,  und  nicht  wider  hundert  tausend 
ebelose  Soldn ten."—  MuUer,  Furstertbtmd.  Werke,  B.  ix.  S.  164,  cited  by 
Walter,  Kirckeiireckt,  41,  note. 

(.r)  Held  in  the  time  of  Alexander  III.,  a.d.  1179. 

(y)  In  the  time  of  Innocent  III.,  a.d.  1215. 
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It  Is  intended*  to  be  the  law  of  a  Foreign  Spiritual  Chief 
for  the  government  of  a  particular  class  of  the  subjects  of 
independent  States.  To  all  nations,  however,  but  the 
Roman  States,  it  constitutes  a  body  of  Foreign  Law.  It  is 
now  universally  acknowledged  that  it  depends,  as  well  as  the 
jus  novis$imumy  or  later  Canon  Law,  for  its  civil  authority, 
upon  the  degree  of  Reception  which  has  been  accorded  to  it 
by  the  State. 

Now  in  this  body  of  Canon  Law  are  contained,  as  will  be 
seen  in  the  following  chapters,  principles  and  doctrines 
utterly  subversive  of  the  independence  of  States,  and  incon- 
sistent with  the  first  principles  of  International  Law. 
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CHAPTER  IV. 

THE  CORPUS  JURI8  CANONICI—  THE  PRINCIPLES  CON- 
TAINED THEREIN,  AND  IN  SUBSEQUENT  BULLS,  AT 
VARIANCE  WITH  INTERNATIONAL  LAW. 

CCCI.  The  Decretals  which  appear  to  be  inconsistent 
with  the  independence  of  Foreign  States,  are  known  by  the 
following  titles,  taken  from  the  words  with  which  they 
begin : — 

1.  Venerahilem. 

2.  Solita. 

3.  Ad  Apostolicte. 

4.  Clericis  Laicos. 

5.  Quod  olim, 

6.  Unam  Sanctam  and  Meruit. 

7.  Eomani  Principes. 

8.  Pa&toralis. 

9.  Si  Fratrum. 

10.  De  Consuetudine. 

CCCII.  The  Emperor  Henry  VI.  died  in  a.d.  1197. 
The  majority  of  the  electoral  Princes  chose  Philip  of 
Swabia  for  his  successor ;  the  minority,  Otho  of  Brunswick, 
son  of  Henry  the  Lion.  Philip  had  been  excommunicated 
by  the  Pope  for  spoliating  the  Church's  property.  Both 
Princes  were  crowned.  Innocent  III.  sent  a  legate  into 
Germany,  ordering  the  Princes  to  acknowledge  Otho. 

Duke  Berthold  of  Zahringen,  with  the  other  Princes  who 
supported  Philip,  sent  a  complaint  to  the  Pope  that  his  legate 
had  done  wrong,  whether  he  acted  in  the  capacity  of  elector 
or  of  judge. 
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As  an  elector  he  had  thrust  his  sickle  into  another  man's 
harvest,  and  derogated  from  the  rights  of  the  Princes.  As 
a  judge  he  had  decided  in  favour  of  one  party  in  the  absence 
of  the  other,  who  had  not  been  cited. 

Innocent  replied  to  this  in  a  letter  which  appears  as  the 
Thirty-fourth  chapter  of  the  Sixth  title  of  the  First  book  of 
the  Decretals  of  Gregory  IX.,  and  begins  with  the  word 
Venerabitem,  and  was  issued  probably  in  a.d.  1202.     This 
Decretal  opens  with  a  recital  of  the  above-mentioned  com- 
plaints, and  goes  on  to  recognise  the  power  of  election  to  be 
by  law  and  usage  vested  in  the  Princes :  "  prasertim  cum 
ad  eos  jus  et  potestas  hujusmodi  ab  Apostolica  scde  per- 
venerit,  quae  liomanum  Imperium  in  personam  magnifici 
"  Caroli  &  Graecis  transtulit  in  Germanos."     The  Princes, 
on  the  other  hand,  ought  to  acknowledge,  and  have  acknow- 
ledged, "  quod  jus  et  auctoritas  examinandi  personam  electam 
"  in  Regem,  et  promovendam  ad  Imperium,  ad  nos  spectat, 
"  qui  eum  inungimus,  consecramus  et  coronamus.    Est  enim 
"  regulariter  et  generaliter  observatum,  ut  ad  eum  exami- 
"  natio  personse  pertineat,  ad  quern  impositio  manus  spectat." 
The   legate   had  not  discharged  the   office   of  an    elector 
(electoris)  or  a  judge  (cognitoris\  but  of  a  denouncer  (de- 
nunciatoris)  of  an   improper   choice.     The   voters  for  the 
improper  person  had  thrown  away  their  votes  (a).     The 
unfitness   of  the   chosen   was    indisputable ;    "  sunt    enim 
notoria     impedimenta    Ducis,     scilicet     excommunicato 
publica,  perjurium  manifestum,  et  persecutio  divulgata, 
quam  progenitores  ejus  et  ipse  praesumpserunt  in  *Apos- 
"  tolicam  sedem  et  alias  Ecclesias  exercere." 

Moreover,  the  Duke  had  taken  an  oath  Against  being 
Emperor.  If  it  were  an  unlawful  oath,  it  bound  him  as  the 
Israelites  were  bound  by  their  oath  to  the  Gibeonites,  though 
fraudulently  procured. 


(a)  A  maxim,  it  may  be  observed,  subsequently  incorporated  into 
Engrlish  jurisprudence. — Oidknow  v.  Wainwiiyht,  2  Burrow's  Report*, 
1017. 
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Besides,  "  utrum  vero  dictum  juramentum  sit  licitum  vel 
"illicitum,  et  ideo  servandum  an  non  servandum  extiterit, 
"  nemo  sanae  mentis  ignorat  ad  nostrum  judicium  pertinere." 

Lastly,  it  is  suggested  that  if  the  Duke  were  to  succeed 
his  brother,  who  had  succeeded  his  father,  the  electors  would 
seem  to  lose  their  liberty  of  election,  as  the  dignity  would 
appear  hereditary. 

The  remarkable  points  in  this  Decretal  are  the  asser- 
tions : — 

1.  That  the  right  of  the  electors  was  derived  through  the 
Roman  See. 

2.  That  the  Pope  had  a  right  to  examine,  and  therefore 
to  reject,  the  elected  whom  he  was  called  upon  to  consecrate 
and  crown. 

3.  That  an  improper  choice  by  the  majority  gave  the  Pope 
the  power  of  sanctioning  the  choice  of  the  minority. 

4.  That  excommunication,  and  ancestral  as  well  as  personal 
offences  against  the  Roman  See,  disqualified  a  person  from 
being  elected. 

5.  That  to  the  Pope  it  belonged  to  judge  whether  a  person 
should  be  absolved  from  an  oath,  whether  it  were  lawful  or 
unlawful,  given  bona  fide  or  procured  by  fraud. 

CCCIII.  About  the  same  time  (a.d.  1200)  the  same 
Pope  wrote  to  the  Emperor  at  Constantinople  touching 
the  injury  done  to  the  Patriarch  of  Constantinople  by 
placing  him  on  a  footstool  to  the  left  of  the  throne. 

In  this  Decretal,  the  Sixth  chapter  of  the  Thirty-third 
title  (A)  of  the  First  book  of  the  Decretals,  and  which  begins 
Solitce,  the  Emperor  is  shown  the  folly  of  supposing  that 
the  passage  in  St.  Peter's  Epistle  (i.  2-13)  could  in  any 
way  indicate  that  the  Priesthood  was  subject  to  the  Tem- 
poral Power.  Various  reasons  are  alleged — the  last  is  very 
remarkable : — 

"  Praeterea  nosse  debueras"  (the  Pope  says  to  the  Em- 
peror), S€  quod fecit  Deus  duo  magna  luminaria  in  firmamento 

(6)  De  Mqjoritate  et  Obedientuu 
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"  eceli :  luminare  majusy  utprceesset  diet :  et  luminare  minus, 
"  nt  praesset  nocti:  utrumque  magnum,  sed  alteram  majus. 
"  Ad  firmamentum  igitur  coeli,  hoc  est,  universalis  Ecclesia3, 
"  fecit  Deus  duo  magna  luminaria,  id  est,  duas  instituit  dig* 
u  nitates,  qu»  sunt  Pontificalia  auctoritas,  et  Regalis  potestas. 
"  Sed  ilia,  quae  prseest  diebus,  id  est  spiritualibus,  major  est : 
"  quae  vero  carnalibus,  minor :  ut,  quanta  est  inter  solem  et 
"  lunam,  tanta  inter  Pontifices  et  Reges  differentia  cognos- 
"catur.  Haec  autem  si  prudenter  attenderet  Imperatoria 
"celsitudo,  non  faceret,  aut  permitteret  Constantinopoli- 
^  tanum  Patriarcham,  magnum  quidem  et  honorabile 
"  membrum  Ecclesiae,  juxta  scabellum  pedum  suorum  iu 
"  sinistra  parte  sedere  :  cum  alii  Reges  etPrincipes,  Archie- 
"  piscopis  et  Episcopis  suis  (sicut  debent)  reverenter  assur- 
gant." 

It  is  difficult  to  extract  any  other  position  from  this 
Decretal  than  that  the  kingdoms  of  the  earth  were  in  all 
respects  subjected  to  the  Church,  and,  therefore,  to  the 
Pope  (/?). 

CCCIV.  The  advantage  which  accrued  to  the  most  ex- 
travagant of  Papal  claims  from  the  baseuess  and  wickedness 
of  King  John  of  England,  is  a  well-known  page  of  history. 
Before,  however,  John  became  "  a  gentle  convertite  "  (d)  and 
resigned  his  crown  to  the  Pope,  that  monarch  had  invoked 
the  interference  of  Rome  to  stay  the  irruption  of  King 
Philip  in  Normandy. 

A  "  denunciatio "  was  made  by  John  to  Innocent  III. 
against  Philip,  charging  him  with  the  breach  of  a  truce  made 
between  France  and  England. 

Innocent  wrote  on  behalf  of  John  to  Philip,  who  returned 
for  answer  that  the  Pope  had  no  right  to  interfere  between 
Kings,  or  between  him  and  his  vassal.     Then  Innocent,  in 

(c)  Walter  thinks  that  this  Decretal  says  no  more  than  that  Christen- 
dom was  divided  between  the  authority  of  the  King  and  the  Church — 
that  the  Pope  was  at  the  head  of  the  Church,  and  therefore  the  central 
point  of  spiritual  life. — Kirchenrecht,  s.  41. 

(d)  King  John,  act  v.  sc.  1. 
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the  year  1 204,  issued  the  Decretal  (*),  beginning  "  Novit 
"  ille,"  which  may  be  divided  into  three  parts: — 1.  An 
assertion  of  the  general  principle  of  Papal  jurisdiction  in 
these  matters,  viz.,  that  though  he  had  no  jurisdiction 
"  judicare  de  feudo,"  yet  he  had  €(  decernere  de  peccato  ;" 
that  John  had,  according  to  the  Scripture,  "  told  to  the 
Church  "  (/)  the  offence  of  his  brother  King,  and  the  Pope 
therefore,  "  ad  regimen  universalis  Ecclesiae  vocati,"  must 
hear  the  cause  by  himself  or  his  legate*  That  his  power  to 
do  so  was  the  gift  of  God,  not  of  man ;  that  there  was  no 
exemption  for  Kings  any  more  than  for  private  persons ; 
that  the  Emperor  Theodosius  had  even  laid  down  in  his 
Code  that  at  any  time,  and  in  any  suit,  the  appeal  of  either 
plaintiff  or  defendant  to  Rome  put  an.  end  to  every  inferior 
jurisdiction. 

2.  That  a  charge  of  breach  of  faith  to  a  treaty  {rupta 
pacts  fcedera)  no  doubt  appertained,  ratione  causa,  to  the 
Church. 

3.  Therefore  "  prredicto  Legato  dedimus  in  pmceptis,  ut 
"  (nisi  Bex  ipse  vel  solidam  pacem  cum  prsedicto  Rege 
"  reformet,  vel  saltern  humiliter  patiatur,  ut  idem  Abbas  et 
"  Archiepiscopus  Bituricen  de  piano  cognoscant,  utrum 
"  justa  sit  quserimonia,  quam  contra  eum  proponit  coram 

Ecclesia  Rex  Anglorum,  vel    ejus  exceptio  sit  legitima, 
quam    contra    eum   per    suas  nobis   literas  duxit  expri- 

"  mendam)  juxta  formam  sibi  datam  a  nobis  procedere  non 

"  omittat." 

The  legate  accordingly  went  to  Meaux,  held  a  council 

there,  and  began  to   proceed    against   Philip  by  censures. 

The  French  Bishops  appealed  to  Rome ;  the  appeal  was 

received.      The    representative  of  the  Bishops   appeared ; 

John  was  cited,  and,  not  appearing,  the  cause  was  decided, 

in  pain  of  his  contumacy,  in  favour  of  France,  and    the 


(e)  Decret.  Greg.  ix.  1.  2,  t.  L  c.  xiiL 
(/)  St.  Matthew >,  c.  xviii. 
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crown  of  England  was  in  consequence  stripped  of  the 
greatest  part  of  its  continental  possessions  (g). 

CCCV.  The  Emperor  Frederic  II.,  who  began  his  reign 
a.d.  1212,  waged  nearly  a  forty-years'  war  with  the  pre- 
tensions of  Rome. 

The  end  of  the  contest  is  well  known.  He  was  deposed 
on  the  17th  July,  1245,  by  a  sentence  of  Innocent  IV., 
with  the  advice  of  the  Council  at  Lyons.  All  his  subjects 
were  released  from  their  obedience  ;  all  who  might  hereafter 
aid  him  were  excommunicated.  The  sentence  was  duly 
placed  by  Boniface  VIII.,  under  the  title  "  de  sententia  et  re 
"judicata?  in  the  sixth  book  of  the  Decretals  (A) ;  it  is 
known  by  the  title  ad  Apostolical. 

Four  principal  premises  are  stated  for  the  conclusion  of 
the  sentence : — 

1.  His  frequent  perjury,  shown  in  violating  the  peace 
between  the  Church  and  the  Empire. 

2.  His  sacrilege,  in  imprisoning  certain  cardinals  and 
prelates  on  their  way  to  the  council,  convened  by  Innocent's 
successor. 

3.  A  vehement  suspicion  of  heresy  (i). 

4.  He  had  harassed  both  ecclesiastics  and  laymen  in  the 
kingdom  of  Sicily,  which  he  held  as  a  fief  from  the  Pope, 
and  which  he  had  exhausted  by  his  tyranny. 

5.  He  had  entered  into  negotiations  with  the  Saracens, 
and  carried  on  a  criminal  intercourse  with  Saracen  women. 

The  Pope,  it  will  be  seen,  founded  his  right  to  judge,  and 
his  power  to  depose  Kings,  upon  the  declaration  of  Our  Lord 


(g)  PhilUpps,  K.  R.  iii.  238. 

(A)  L.  2.  t.  14.  The  Bullarium  (Cocquelines,  Ronue,  1740)  contains 
some  various  but  unimportant  readings  of  this  sentence. 

(t)  "  De  hferesi  quoque  non  dubiis  et  levibus  sed  ditficilibus  et  eviden- 
tibus  argumentis  suspectus  habetur."  This  is  pretty  much  in  the  style  of 
Dogberry'*  reasoning,  "  Masters,  it  is  proved  already  that  you  are  little 
better  than  false  knaves ;  and  it  will  go  near  to  be  thought  eo  shortly."— 
Much  Ado  about  Nothing }  act  iv.  sc.  2. 
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to  St.  Peter :  "  Whatsoever  thou  shalt  bind  on  earth  shall 
"  be  bound  in  heaven  "  (A). 

The  condemnatory  part  of  the  sentence  is  as  follows  (I )  :— 
"  Nos  itaque  super  praemissis,  et  quampluribus  aliis  ejus 
"  nefandis  excessibus,  cum  fratribus  nostris  et  Sancto  Con- 
te  silio  deliberatione  prahabita  diligenti  (cum  Jesu  Christi 
"  vices  licet  immeriti  teneamus  in  terris,  nobisque  in  B. 
"  Petri  persona  sit  dictum :  Quodcunque  ligaveris  super 
terram,  ligatum  erit  et  in  coelis) :  memoratum  Principem 
qui  se  imperio  et  regnis,  omnique  honore  ac  dignitate  red- 
didit tarn  indignum,  quique  propter  suas  iniquitates  a  Deo, 
ne  regnet,  vel  imperet,  est  abjectua,  suis  ligatum  peccatis, 
et  abjectum,  omnique  honore  ac  dignitate  privatum  a  Do- 
"  mino  ostendimus,  denunciamus,  et  nihilominus  sententiando 
"  privamus :  omnes,  qui  ei  juramento  fidelitatis  tenentur 
"  adstricti,  a  juramento  hujusmodi  perpetuo  absolventes ; 
auctoritate  Apostolica  firmiter  inhibendo,  ne  quisquam  de 
caetero  sibi  tanquam  Imperatori  vel  Regi  pareat  vel  qua* 
modolibet  parere  intendat  (wi).  Decernendo  quoslibet,  qui 
ei  deinceps  velut  Imperatori  vel  Regi  consilium  vel 
"  auxilium  praestiterint,  seu  favorem,  ipso  facto  excommuni- 
cationis  sentential  subjacere.  Illi  autem,  ad  quos  in 
eodem  imperio  Imperatoris  spectat  electio,  eligant  libere 
successorem.  De  prefato  Sicilise  regno  providere  cura- 
bimus,  cum  eorundem  fratrum  nostrorum  consilio,  sicut 
"  viderimus  expedire  "  (w). 

This  sentence  was  received  as  law  in  various  parts  of 
Christendom ;  and  though  Frederic  II.  maintained  a  strong 

(k)  St  Matthew  xvi.  19. 

(/)  The  avowed  objects  of  convening  this  First  Council  of  Lyons  were 
to  take  into  consideration  the  abuses  of  the  Church  and  the  defence  of 
Constantinople,  then  threatened  by  the  Turks. — See  the  History  of  the 
Council  at  length,  Mattheio  Paris,  663,  &c 

Ward's  Law  of  Nations,  ii.  69-71. 

(m)  The  words  in  Italics  are  in  the  Bullarium.     Vide  ante,  note  (t). 

(n)  Phillipps,  in  h\s  Kirchenrecht published  1850,  laments  the  necessity, 
but  defends  the  authority  and  lawfulness,  of  the  Pope's  sentence. — B.  3. 
pp.  221-3. 

VOL.  II.  A  A 
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party  in  the  Empite  to  the  last,  the  sentence  was  published 
in  England  by  Henry  III.,  and  the  Ecclesiastical  Princes 
of  Germany  elected  a  new  King  of  the  Romans. 

CCCVL  The  Second  Council  of  Lyons,  held  thirty 
years  afterwards,  decided  upon  the  confirmation  of  the 
election  of  the  Emperor  Rodolph,  the  renunciation  of 
Alphonso,  King  of  Arragon,  to  the  Imperial  dignity,  and 
the  excommunication  of  those  who  should  interfere  with  a 
priest  publishing  Ecclesiastical  censures  against  a  Sove- 
reign (0). 

CCCVTI.  It  will  have  been  observed  that  the  sentence 
upon  the  Emperor  Frederic  II.  was  given  by  the  advice 
of  the  Council  at  Lyons :  and  we  find  the  second  Council 
of  Lyons  taking  cognizance  of  questions  of  great  secular 
importance.  The  (Ecumenical  Councils  (p)  had,  in  course 
of  time,  become  a  tribunal,  before  which  were  discussed  the 
principal  International  affairs  of  Christendom,  not  only 
articles  of  faith  and  matters  of  religion,  but  the  conduct  of 
Princes,  their  trial  and  punishment,  the  precedency  and 
rank  of  nations,  and  the  disputed  successions  to  kingdoms. 
These  Councils  were  called,  even  by  Voltaire  (y),  the  Senate 
of  Europe. 

The  canonists  define  a  Council  to  be  an  assembly  of  pre- 
lates and  doctors,  to  settle  matters  concerning  religion  and 
the  discipline  of  the  Church  (r). 

These  Councils  admit  of  various  subdivisions,  into  (1) 
General  Councils,  (2)  National  Councils,  (3)  Provincial 
Councils,  (4)  Diocesan  Councils.  It  is  only,  however,  with 
General  Councils  that  International  Law  is  concerned. 

These  (Ecumenic  or  General  Councils  are  divided  into 
(a)  those  which  form  a  portion  of  the  Corpus  Juris  Canonici 
(the  effect  of  which  upon  International  Law  will  presently 

(o)  Ward,  ii.  73. 
(p)  Ward,  ib.  55,  50. 

(q)  Essai  sur  les  Moeurs  et  V Esprit  des  Nations,  ch.  lxvii. 
(r)  Monsieur  Durand  de  Maillanes  Dictionnaire  dt  Droit  canonique, 
tome  premier,  titre  Concile. 
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be  noticed),  and  (/9)  those  which  have  been  held  subsequent 
to  these  compilations. 

With  respect  to  the  former,  according  to  the  authorities 
of  the  Latin  Church,  there  have  been  — 

(a)  Eight  General  Councils  in  the  East 

1.  Nice  (1) 825 

2.  Constantinople  (1)        ...  381 

3.  Ephesus 431 

4.  Chalcedon 451 

5.  Constantinople  (2)         ...  553 

6.  Constantinople  (3)        ...  680 

7.  Nice  (2) 787 

8.  Constantinople  (4)  860 

Seven  General  Councils  in  the  West 

9.  Lateran  (1) 1123 

10.  Lateran  (2) 1139 

11.  Lateran  (3) 1179 

12.  Lateran  (4) 1215 

13.  Lyons  (1)  .        .        .        .        .  1246 

14.  Lyons  (2) 1274 

15.  Vienne 1311 

With  respect  to  the  latter,  there  have  been  (#),  according 
to  the  same  authority,  seven  General  Councils,  "  quorum 
nulla  in  corpore  juris  mentiojit" 

16.  Pisa 1409 


17.  Constance 

18.  Basle    . 

19.  Florence 

20.  Lateran  (5) 

21.  Trent   . 

22.  Vatican  or  Rome  («)  (unfinished) 


1414 
1431 
1439 
1512 
1545 
1870 


The  division  of  General  Councils  is  adopted  by  the  Latin 
Church.  But  it  is  incorrect,  and  contradicted  by  undoubted 
historical  facts.  The  Greek  Church  does  not  recognise 
any  (Ecumenical  Council  since  that  of  Constantinople  in 


(«)  Concilium  Vaticanum.  See  a  very  remarkable  work,  Doeumenta 
ad  iUustrandum  Concilium  Vaticanum  anni  1870,  published  by  Dr.  J. 
Friedrich  at  Nordlingen,  1871. 

a  a  2 
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869  a.d.     The  English  Church  has  recognised  no  General 
Council  since  the  period  of  the  Reformation. 

It  is  manifest  that  a  much  greater  International  (/) 
authority  and  influence  is  to  be  ascribed  to  the  Councils  of 
the  Undivided  Church  than  to  those  which  have  been  holden 
by  one  branch  only  of  the  Church. 

With  respect  to  the  four  first  Councils,  Justinian  decreed 
that  the  canons  contained  in  them  should  be  observed  as 
laws  (u);  and  the  Canon  Law  declares  "Inter  cjetera  Con- 
"  cilia,  quatuor  esse  scimus  venerabiles  Synodos,  quae  totam 
"  principaliter  fidem  complectuntur,  quasi  quatuor  E  vangelia, 
"  vel  totidem  Paradisi  flumina  "  (x). 

In  England,  the  Legislature  enacted  that  the  High  Com- 
missioners appointed  by  Queen  Elizabeth  should  have  no 
power  to  "  adjudge  any  matter  or  cause  to  be  heresie,  but 
only  such  as  have  heretofore  been  determined,  ordered,  or 
adjudged  to  be  heresie,  by  the  authority  of  the  Canonical 
Scriptures,  or  by  the  first  four  General  Councils,  or  any 
of  them,  or  by  any  other  General  Council  wherein  the 
"  same  was  declared  heresie  by  the  express  and  plain  words 
"  of  the  said  Canonical  Scriptures,  or  such  as  hereafter  shall 
"  be  ordered,  judged,  or  determined  to  be  heresie,  by  the 
"  High  Court  of  Parliament  of  this  realm,  with  the  assent 
"  of  the  Clergy  in  their  Convocation '  (y). 

i  -  i         —  ^_ 

(t)  It  is  probably  with  reference  to  these  Councils,  that  Orotitu  says : 
"  Synodici  canones  qui  recti  sunt,  collectiones  sunt  ex  generalibus  legis 
divinae  pronuntiatis,  ad  ea,  quad  occurrunt,  aptatse ;  hi  quoque  aut  mon- 
strant,  quod  diviua  lex  precipit,  aut  ad  id,  quod  Deus  suadet,  hortantar. 
Et  hoc  vere  Eccleeiffi  Christian©  est  officium,  ea  qu»  sibi  a  Deo  tradita 
sunt  trad  ere  et  eo  quo  tradita  sunt  modo." — De  J.  B.  et  P.  (Proleg.)  51. 

(«)  "  Sancimus  igitur,  vim  legum  obtinere  sacrus  ecclesiasticoe  canones 
in  Sanctis  quatuor  synodis  expositos  vel  cotifirmatoe,  hoc  est  in  Nic83na 
trecentorum  decern  et  octo,  et  in  Constantinopolitana  centum  quinqua- 
ginta  sanctorum  patrum,  et  in  Ephesina  prima,  in  qua  Nestorius  condem- 
natus  est,  et  in  Chalcedonensi,  in  qua  Eutyches  cum  Nestorio  anathemate 
percussus  est.  Prasdictarum  enim  sacrarum  synodorum  et  dogmata,  ut 
sacras  scripturas  suscipimus,  et  canones  tanquam  leges  observamus." — 
Nov.  exxxi.  1. 

(.r)  Decret.  I.  Dint.  xv.  c.  i.  s.  1,  et  vide  c.  ii. 

(y)  1  EUz.  c.  i.  s.  36. 
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The  International  character  of  these  General  Councils  is 
nowhere  more  forcibly  stated  than  in  the  work  of  a  celebrated 
English  divine : — 

",  Now  as  there  is  great  cause  of  communion,  and  con- 
sequently of  laws,  for  the  maintenance  of  communion 
amongst  nations,  so,  amongst  nations  Christian,  the  like 
in  regard  even  of  Christianity  hath  been  always  judged 
"  needful.     And  in  this  kind  of  correspondence  amongst 
"  nations,  the  force  of  General  Councils  doth  stand.     For, 
"  as  one  and  the  same  Law  Divine,  whereof  in  the  next 
place  we  are  to  speak,  is  unto  all  Christian  Churches  a 
rule  for  the  chiefest  things,  by  means  whereof  they  all  in 
"  that  respect  make  one  Church,  as  having  all  but  one  Lord, 
"  one  faith,  and  one  baptism  (z),  so  the  urgent  necessity  of 
"  mutual  communion  for  preservation  of  our  unity  in  these 
"  things,  as  also  for  order  in  some  other  things  convenient 
"  to  be  everywhere  uniformly  kept,  maketh  it  requisite  that 
"  the  Church  of  God  here  on  earth  have  her  laws  of  spiritual 
"  commerce   between    Christian  nations — laws,  by  virtue 
"  whereof  all  Churches  may  enjoy  freely  the  use  of  those 
"  reverend,  religious,  and  sacred  consultations,  which  are 
"  termed  Councils  General.     A  thing  whereof  God's  own 
"  blessed  Spirit  was  the  Author  (a)  ;  a  thing  practised  by 
"  the  holy  Apostles  themselves ;  a  thing  always  afterwards 
"  kept  and  observed  throughout,  the  world ;  a  thing  never 
"  otherwise  than  most  highly  esteemed  of,  till  pride,  ambi- 
"  tion,  and  tyranny  began,  by  factions  and  vile  endeavours, 
"  to  abuse  that  Divine  intention  unto  the  furtherance  of 
"  wicked  purposes.     But,  as  the  just  authority  of  civil  courts 
"  and  parliaments  is  not  therefore  to  be  abolished,  because 
"  sometimes  there  is  cunning  used  to  frame  them  according 
"  to  the  private  intents  of  men  over-potent  in  their  common- 
"  wealth,  so  the  grievous  abuse  which  hath  been  of  Councils 
"  should  rather  cause  men  to  study  how  so  gracious  a  thing 


(z)  JSphes.  iv.  5. 
(a)  Acts  xv.  28. 
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may  again  be  reduced  to  that  first  perfection,  than  in 
regard  of  stains  and  blemishes,  sithence  growing,  be  held 
«  for  ever  in  extreme  disgrace.  To  speak  of  this  matter  as 
"  the  cause  requireth,  would  require  very  long  discourse. 
u  All  I  will  presently  say  is  this,  whether  it  be  for  the  find- 
ing out  of  anything  whereunto  Divine  Law  bindeth  us, 
but  yet  in  such  sort  that  men  are  not  thereof  on  all  sides 
resolved ;  or  for  the  setting  down  of  some  uniform  judg- 
ment to  stand  touching  such  things,  as  being  neither  way 
"  matters  of  necessity,  are  notwithstanding  offensive  and 
"  scandalous,  when  there  is  open  opposition  about  them ;  be 
"  it  for  the  ending  of  strifes,  touching  matters  of  Christian. 
"  belief,  wherein  the  one  part  may  seem  to  have  probable 
cause  of  dissenting  from  the  other;  or  be  it  concerning 
matters  of  polity,  order,  and  regiment  in  the  Church,  I 
nothing  doubt  but  that  Christian  men  should  much  better 
"  frame  themselves  to  those  heavenly  precepts  which  our 
Lord  and  Saviour  with  so  great  instancy  gave  (A),  as  con- 
cerning peace  and  unity,  if  we  did  all  concur  in  desire  to 
"  have  the  use  of  ancient  Councils  again  renewed,  rather 
"  than  these  proceedings  continued,  which  either  make  all 
"  contentions  endless,  or  bring  them  to  one  only  determina- 
"  tion,  and  that  of  all  other  the  worst,  which  is  by  sword  " 

"  <c>. 

It  is  manifest,  however,  that  these  Western  Councils  had 
•become,  at  the  time  of  the  deposition  of  Frederic,  mere  in- 
struments for  extending  the  power  and  avenging  the  quarrels 
of  the  See  of  Rome. 

CCCYIII.  In  some  sense,  too,  it  may  be  observed  that  the 
Universities  of  Europe  have  been  considered  the  expositors 
of  International  Ecclesiastical  Law.  Philip  III.  of  France 
invoked  the  aid  of  the  University  of  Paris  in  his  contest 
with  Pope  Boniface  VIII.,  and  compelled  the  members  of 
that  learned  society  to  examine  into  the  pretensions  of  the 

(b)  Jolm  riv.  27. 

(c)  Hooker,  Ecclesiastical  Polity ,  b.  i.  ch.  10,  §  14. 
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Pope;  and  it  is  remarked  by  Spittler  (rf)  that  a  more 
dangerous  enemy  to  the  Papacy  could  not  have  been  aroused, 
inasmuch  as  at  that  period  Universities  were  indignant  with 
the  Pope,  on  account  of  the  privileges  which  he  had  accorded 
to  the  Mendicant  Orders,  and  which  trenched  upon  the 
academical  rights.  The  Universities  were  also  resorted  to 
by  Henry  VIII.,  at  the  suggestion  of  Cranmer,  to  obtain 
the  much-desired  divorce  from  his  innocent  wife ;  and  after 
the  lapse  of  nearly  three  centuries,  by  Mr.  Pitt,  in  order  to 
ascertain  what  the  opinions  of  Roman  Catholics  were  as  to 
the  alleged  conflict  between  their  allegiance  to  the  Pope  and 
to  their  temporal  Sovereign,  previously  to  the  removal  of 
their  civil  disabilities  in  England  (i). 

CCCIX.  To  return,  however,  to  the  task  of  tracing  the 
continuous  development  of  the  claims  of  Papal  authority 
over  independent  States. 

The  connexion  between  France  and  Rome,  which,  before 
the  tenth  century,  had  been  so  intimate,  and  which  after 
that  period,  had  been  exchanged  for  the  alliance  of  Germany, 
was  again  renewed  after  the  quarrel  with  the  race  of  Hohen- 
staufen. 

Various  Popes,  as  has  been  stated,  had  taken  refuge  in 
France  since  the  reign  of  the  Emperor  Henry  IV. ;  and  at 
the  time  when  Frederic  II.  was  dethroned,  St.  Louis  reigned 
in  France.  But  the  grandchild  of  St.  Louis  was  by  no  means 
disposed  to  submit  to  the  authority  which  the  Popes  had 
claimed  in  Germany. 

Philip  IV.  (the  Handsome)  discovered  the  necessity  of 
taxing  his  clergy  as  well  as  his  laity,  in  order  to  defray  the 
expenses  of  his  wars  with  Edward  I.  of  England. 

The  (/)  Third  (1179)  and  (g)  Fourth  (1215)  Councils  of 
Lateran  had  laid  down  the  principle  that  the  State  had  no 
authority  whatever  over  the  property  of  the  Church. 

(d)  GeschichU  dc*  Papstthums  (1828),  p.  172. 

(e)  Vide  post. 
(/)  Can.  19. 
(</)  Can.  44. 
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Boniface  VIII.  sought  to  enforce  this  maxim  against 
Philip  IV.  in  a  Decretal  fulminated  in  1296,  which  certainly 
begins  with  the  assertion  of  a  very  unconciliating  proposition  : 
"  Clericis  Laicos  infestos  oppido  tradit  antiquitas,  quod  et 
"  prasentium  experimenta  temporum  manifeste  declarant, 
"  dum  suis  finibus  non  content]  nituntur  in  vetitum,  ad 
"  illicita  frena  relaxant,  nee  prudenter  attendunt,  quam  sit 
"  eis  in  Clericos  Ecclesiasticasve  personas  et  bona  interdicts 
potestas "  (A).  It  went  on  to  declare  that  all  secular 
authorities  imposing,  and  all  spiritual  authorities  paying, 
any  taxes  (it  must  be  assumed,  according  to  the  defenders 
of  the  Decretals,  to  speak  only  of  new  taxes),  without  the 
authority  of  the  Holy  See,  should  incur  excommunication 
ipso  facto 9  from  which  they  should  not  be  relieved  even  in 
articulo  mortis,  without  the  special  licence  and  authority  of 
the  Pope,  "  cum  nostras  intentionis  existat,  tarn  horrendum 
"  secularium  potestatum  abusum  nullatenus  sub  dissimula- 
"  tione  transire." 

CCCX.  In  a.d.  1304,  Benedict  XL,  the  gentle  succes- 
sor of  the  arrogant  Boniface,  by  a  Decretal  beginning 
"  Quod  olim  "  (i ),  &c,  took  away  the  punishment  from  the 
clergy  who  payed  new  taxes,  provided  that  they  had  first 
deliberated  in  Synod,  and  agreed  that  the  tax  was  imposed 
on  account  of  necessity,  or  for  the  general  good :  and  even 
in  that  case  the  Pope  was  to  be  first  consulted. 

CCCXI.  Boniface  VIIL,  by  the  BuU  "  Ausculta  FUi? 
further  explained  to  Philip  the  Handsome  that  he  and  all 
other  Kings  were  subject  to  the  Pope,  and  set  before  him 
many  of  his  offences,  especially  his  debasing  the  coin  of  his 
realm,  and  finally  advised  him  to  make  peace  with  the  Church 
and  prepare  for  an  expedition  to  the  Holy  Land.  The 
text  of  Scripture  upon  which  the  Pope  chiefly  relied  was 
this  passage  in  Jeremiah  (i.  10.): — 'See  I  have  this  day 
"  set  thee  over  the  nations,  and  over  the  kingdoms,  to  root 
"  out  and  to  pull  down,  and  to  destroy,  and  to  throw  down, 

(A)  Sexti  Decree.  1.  3.  t.  23,  c.  ill. 

(t)  Extravay.  Comm.  L  3.  t  xiii.  Be  Immunitate  JEcclesiarwn. 
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to  build,  and  to  plant."  The  next  step  of  Boniface  was  to 
call  a  Council  at  Rome,  and,  in  1302,  to  promulgate  the 
famous  Decretal  beginning  "  Unam  sanctam  "  (k),  in  which 
after  setting  forth  various  texts,  one  from  the  Canticles  (/), 
one  from  the  Psalms  (to),  and  especially  "  Feed  my  sheep  " 
from  St  John's  Gospel,  and  observing,  by  the  way,  that  if 
the  Greeks  or  any  other  persons  denied  that  they  were  under 
the  care  of  St.  Peter's  successor,  it  was  clear  that  they  were 
not  Christ's  sheep,  as  there  was  but  one  shepherd  and  one 
sheepfold,  the  Pope  proceeded  with  the  following  unquali- 
fied averment  of  the  entire  and  unquestionable  subjection 
of  all  temporal  power  to  the  See  of  Rome : — 

"  In  hac  ejusque  potestate  duos  esse  gladios,  spiritualem 
"  videlicet  et  temporalem,  Evangelicis  dictis  instruimur. 
Nam  dicentibus  Apostolis,  Ecce  gladii  duo  hie:  in 
Ecclesia  scilicet,  cum  Apostoli  loquerentur,  non  respondit 
"  Dominus  nimis  esse,  sed  satis.  Certe,  qui  in  potestate 
Petri  temporalem  gladium  esse  negat,  male  verbum  attendit 
Domini  proferentis,  Converte  gladium  tuumin  vaginam  (n). 
"  Uterque  ergo  est  in  potestate  Ecclesise,  spiritualis  scilicet 
"  gladius  et  materialis.  Sed  is  quidem  pro  Ecclesia,  ille  vero 
"  ab  Ecclesia  exercendus.  Ille  Sacerdotis,  is  manu  Regum 
et  militum,  sed  ad  nutum  et  patientiam  Sacerdotis.  Oportet 
autem  gladium  esse  sub  gladio,  et  temporalem  auctoritatem 
"  spirituali  subjici  potestate.  Nam  cum  dicat  Apostolus ; 
Non  est  potestas  nisi  a  Deo  ;  qua  autem  sunt,  a  Deo  ordi- 
nate sunt  (0) :  non  autem  ordinate  essent,  nisi  gladius  esset 
"  sub  gladio,  et  tanquam  inferior  reduceretur  per  alium  in 
"  suprema.  ....... 


(k)  Extravag.  Comm.  1. 1,  t  viii.  Be  Majoritate  et  Obedientia.  "  Unam 
sanctam  Ecclesiam,"  &c. 

(1)  "  My  dove,  my  undefiled,  is  but  one ;  she  is  the  only  one  of  her 
mother,  she  is  the  choice  one  of  her  that  bare  her."—  Cantic.  vi.  9. 

(m)  "  Deliver  my  soul  from  the  sword,  and  my  darling  from  the  power 
of  the  dog." — Psalm  xxii.  20. 

(n)  St.  Matthew  xxvi.  52. 

(0)  Romans  xiii.  1. 
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"  Porro  subesse  Romano  Pontifici  omni  humanae  creaturo 
"  declaramus,  diciinus,  definimus  et  pronunciamus  omnino 
"  esse  de  necessitate  ealutis.  Dat.  Laterani,  Pontificatus 
€t  nostri  Anno  8  "  (/?). 

CCCXII.  As  Benedict  XL  had  softened  the  "Clericis 
Laicos  "  of  Boniface  by  the  subsequent  constitution  "  Quod 
olim"  so  the  successor  of  Benedict,  Clement  V.,  being  still 
more  devoted  to  France,  hastened  to  take  off  the  edge  of 
"  Unam  sanctam  "  by  the  Bull  "Meruit"  (1306)  (y),  which 
declared  that  "  Unam  sanctam  "  did  not  subject  France  more 
to  Rome  than  it  had  been  subjected  before ;  that  no  prejudice 
to  royal  or  national  rights  was  intended,  and  that  all  the  re- 
lations of  France  to  Rome  should  be  considered  "  in  eodem 
"  esse  statu  quo  erant  ante  definitionem  prefatam." 

CCCXIII.  In  1311,  Clement  V.,  in  the  Bull  which 
begins  "  Romani  Principes "  (r),  and  which  is  inserted 
among  the  Clementine  Constitutions  in  the  Corpus  Juris 
Canonici,  declares,  in  the  most  express  terms,  that  the 
examination  and  approbation  of  the  fitness  of  the  electors' 
choice,  aa  well  as  the  coronation  of  the  Emperor  at 
Rome,  belongs  « eidem  Ecclesise,  quae  a  Graecis  impe- 
rium  transtulit  in  Germanos ; "  also,  that  the  oath  taken 
by  the  Emperor  was  not  merely  one  which  bound  him  to 

(p)  This  Decretal,  too,  actually  finds  a  modern  champion  in  Phiilippt, 
who  observes  that  "  its  object  was  to  develope  dogmatically,  upon  general 
principles,  the  relation  between  Church  and  State  "  (pp.  25,  26) ;  that  it 
contained  nothing  new,  but  a  recapitulation  of  maxims  enunciated  by 
former  Popes  and  Fathers  of  the  Church  (pp.  256-259) ;  that  it  contained 
merely  a  logical  conclusion  from  undoubted  premisses  (pp.  259,  260). — 
B.  iii.  Kirchenrecht. 

Walters,  however,  mentions  it  with  sorrow  and  shame. — KirchenrecJit, 

8,41. 

Packmann  considers  it  as  dogmatical  only,  but  does  not  defend  it — 
Kirchenrecht,  i.  169,  note. 

(?)  Extrav.  Comm,  L  5,  t.  7,  c.  ii.:  "Meruit  clarissimi  Filii  nostri 
Philippi,  Regis  Francorum  illustris,  sincera  affectionis  ad  nos  et  Ecclesiam 
Romanam  inteyritas,"  &c— enough  to  have  roused  Boniface  from  the 
grave. 

(r)  Clement.  L  ii.  t.  ix.  De  Jurejwando. 
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protect  and  defend  the  Pope,  as  the  Emperor  Henry  VII. 
at  this  time  contended,  and  which  contention,  "si  sub 
"  dissimulatione  pertranseat,  vel  silentio  pallietur,  posset  in 
"  magnum  et  evidens  praejudicium  Bom.  Ecclesiae  redundare;" 
and  therefore  the  Pope  decreed,  in  plain  terms,  that  the 
oath  was  one  of  feudal  allegiance  and  feudal  vassalage,  like 
that  of  the  King  of  Naples,  "cum  ipsi  Reges  ejusdem 
Ecclesiae  specialissimi  filii,  sibi  juramento  fidelitatis,  et 
alias  multipliciter  essent  adstricti,"  and  that  by  it  he  was 
bound  to  extirpate  all  heretics  and  schismatics,  never  to 
enter  into  any  relation  or  confederation  with  any  one 
"  communionem  Catholicae  fidei  non  habente,  aut  cum  aliquo 
"  alio  pnefatse  Ecclesise  inimico,  vel  rebelli,  seu  eidem  mani- 
feste  suspecto ; "  and  to  maintain  the  whole  property  and 
jurisdiction  of  the  Roman  Church  intact  and  secure,  and  to 
abstain  from  injuring  any  vassal  belonging  to  it. 

CCCXIV.  The  same  Pope  followed  up  this  decree  by 
another,  beginning  "  Pastoralis  "  (s),  in  which,  annulling 
the  procedure — a  very  unjust  one,  it  must  be  admitted — of 
Henry  against  Robert,  King  of  Naples,  his  Holiness  ex- 
presses his  unlimited  and  illimitable  authority  over  all  king- 
doms as  follows :  "  Nos  tarn  ex  superioritate,  quam  ad 
"  imperium  non  est  dubium  nos  habere,  quam  ex  potestate, 
"  in  qua  (vacante  imperio)  imperatori  succedimus  :  et  nihilo- 
minus  ex  illius  plenitudine  potestatis,  quam  Christus,  rex 
regum  et  dominus  dominantium  nobis,  licet  immeritis,  in 
persona  beati  Petri  concessit,  sententiam  et  processus  omnes 
prsedictos,  et  quidquid  ex  eis  secutum  est,  vel  oceasione 
ipsorum,  de  fratrum  nostrorum  consilio  declaramus  fuisse 
ac  esse  omnino  irritos  et  inanes,  nullumque  debere  aut 
"  debuisse  sortiri  effectum." 

CCCXV,  After  Henry's  death,  which  happened  shortly 
afterwards,  John  XXII.,  the  successor  of  Clement,  issued 
(1316)   a  Bull   beginning   "  Si  Fratrum "   (t),   and  duly 

(0)  Clement.  1.  ii.  t  xi.  c.  2.    De  Sententia  et  re  judicata. 

(t)  Extravag.  Joan.  XXII.  t.  v.  Ne  eede  vacante  aUquid  innovelur. 
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inserted  in  the  Extravagantes  of  the  Corpus  Juris  Canonici, 
wherein  he  asserted  respecting  the  government  of  the  empire, 
cum  in  illo  ad  secularem  judicem  nequeat  haberi  recursus, 
ad  summum  Pontificem,  cui  in  persona  beati  Petri  terreni 
simul  et  ccelestis  Imperii  jura  Deus  ipse  commisit ;"  there- 
fore all  persons  pretending  to  any  authority  not  conferred 
by  the  Pope  were  excommunicated,  all  their  acts  and  con- 
tracts made  void,  and  all  who  obeyed  them  were  subjected 
to  the  like  punishment. 

CCCXVI.  The  Extravagant  De  Consuetudine  (w)  of 
John  XXIL,  at  Avignon,  in  a.d.  1322,  appears  to  crown 
the  pillar  of  Papal  pretensions,  while  it  bears  directly 
upon  a  most  important  point  of  International  Law.  It 
begins  by  the  assertion  that  the  Pope  is  placed  by  God 
over  all  kingdoms  and  nations ;  it  represents  that  the  Pope 
cannot  personally  perambulate  all  countries,  therefore  he 
must  have  lieutenants  or  legates  to  supply  his  place  and  ex- 
ercise his  power  over  the  people  committed  to  him ;  that  some 
nations  have  said  that  legates  could  not  be  sent  to  them 
against  their  will,  that  they  have  a  customary  right  to  re- 
ject them ;  that  there  is,  however,  no  such  right,  but  that 
the  attempt  to  exercise  it  draws  down  immediate  excom- 
munication upon  the  whole  country. 

The  words  of  the  Bull  shoujd  be  carefully  studied. 
"  Super  gentes  et  regna  Romanus  Pontifex  a  Domino 
€t  constitutes,"  &c. 

"  Qui  vero  de  caetero  super  pnedictis  dictos  Legatos,  aut 
"  etiam  Nuntios,  quos  ad  quascunque  partes  pro  causis  qui- 
"  buslibet  sedes  ipsa  transmiserit,  praesumpserint  impedire, 
ipso  facto  sententiam  excommunicationis  incurrant.  Regna, 
terras  et  loca  qu&libet  subjecta  eisdem,  tamdiu  sint  eo  ipso 
Ecclesiastico  supposita  interdicto,  quamdiu  in  hujusmodi 
contumacia  duxerint  persistendum.  Non  obstantibus  qui- 
buslibet  indulgentiis,  aut  privilegiis,  Imperatoribus  ac  Re- 
gibus,  seu  quibuscunque  modi3,  tenoribus  et  formis  a  sede 

(u)  Extravag.  Comm.  L  i.  t.  i.  c.  1. 
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"  ipsa  concessis,  quae  contra  pramissa  nullis  volumus  suffra- 
"  gari." 

CCCXVII.  The  authority  shown,  from  the  foregoing 
extracts  of  the  Canon  Law,  to  have  been  claimed  and  ex- 
ercised by  the  Popes,  has  long  ago  been  pronounced  by  the 
voice  of  International  and  Public  Law  to  be  altogether 
irreconcileable  with  the  peace  and  independence  of  nations. 

Nevertheless  it  is  important,  and  especially  at  the  present 
time,  to  show  what  claims  have  been  made,  what  authority 
has  been  exercised,  by  the  Roman  See.  For  this  authority 
has  never  been  distinctly  repudiated  by  the  successors  of 
the  Popes  who  actually  exercised  it ;  it  still  forms  a  part  of 
the  body  of  Canon  Law,  taught  as  the  jurisprudence  of  the 
Roman  Church,  however  rejected  by  national  Churches  of 
that  communion.  Two  hundred  years  and  more  after  these 
edicts  were  promulgated,  able  advocates  were  found  to  defend, 
under  the  sanction  and  patronage  of  the  Roman  See,  the 
literal  meaning  and  the  full  extent  of  their  provisions. 

In  the  year  1729  the  Neapolitan  Government  interfered, 
by  royal  edict,  to  prevent  a  service  being  celebrated  in 
honour  of  Gregory  VII.  (Hildebrand),  in  which  his  deposi 
tion  of  the  Emperor  Henry  IV.  was  commemorated  and 
extolled  as  a  lawful  exercise  of  Papal  power  (z).  At  this  day, 
even  in  France,  men  of  no  mean  ability  are  found  to  maintain 
that  these  decrees  admit  of  a  merely  spiritual  and  a  per- 
fectly defensible  interpretation.  Some  writers  are  found  to 
admit  that  they  can  only  receive  a  temporal  interpretation, 
but  that  they  are,  nevertheless,  perfectly  justifiable  (y). 


(x)  Vide  pod. 

(y)  "  When,  then,  we  find  a  sovereign  Pontiff  judging,  condemning,  and 
deposing  a  secular  Prince,  releasing  his  subjects  from  their  obligation  to  obey 
him,  and  authorizing  them  to  choose  them  another  King,  we  may  regret  the 
necessity  for  such  extreme  measures  on  the  part  of  the  Pontiff,  but  we  see 
in  them  only  the  bold  and  decided  exercise  of  the  legitimate  authority  of 
the  spiritual  power  over  the  temporal ;  and  instead  of  blushing  for  the 
chief  of  our  religion,  or  joining  our  voice  to  swell  the  clamour  against 
him,  we  thank  him  with  our  whole  heart  for  his  fidelity  to  Christ,  and  we 
give  him  the  highest  honour  that  we  can  give  to  a  true  servant  of  God 
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When  the  great  Portuguese  canonist,  Barbosa,  in  the 
early  part  of  the  seventeenth  century,  endeavoured  to 
show  that  the  ",  Unam  sanctam"  &c,  had  only  a  spiritual 
signification,  he  was  obliged  to  confess  that  he  was  combat- 
ing the  contrary  opinion  of  almost  every  expositor  of  the 
Canon  Law  (z). 

Nor,  indeed,  is  the  controversy  of  much  consequence,  for 
the  same  author  admits  that,  though  the  Pope  has  no  direct 
power  in  temporal  matters,  yet  he  has  it  "  casualiter  et  indi- 
"  recte  in  ordine  ad  spiritualia  quoties  scilicet  ad  spirituale 
"  forum  fuerit  necessaria  ;  "  and  he  consistently  maintains  (a) 
that  the  deposition  of  the  German  Emperors,  the  transference 
of  their  kingdoms  to  others,  the  abrogation  of  civil  laws  in 
any  way  adverse  to  spiritual  good,  the  donation  of  infidel 
countries  to  Portugal  and  Spain,  were  perfectly  legitimate 


and  benefactor  of  mankind.  It  is  not  the  sainted  Hildebrand,  nor  the 
much-wronged  Boniface,  that  we  feel  deserves  our  apology  or  our  indig- 
nation, but  Henry  of  Germany  and  Philip  the  Fair  of  France." — 
Daily  Telegraph  Newspaper,  October  1858. 

(s)  "Nee  etdam  nos  deterrent  pleraque  jura,  quajuxta  omnium  fere 
Doctorum  mentem,  summo  Pontifici  tribuere  videntur  secularem  potesta- 
tem,  ut  in  cap.  i.  distinctio  22,  et  in  Extravag.  Unam  sanctam"  $c. — De 
Off.  et  Tot  Episcopi,  p.  110,  t  iii.  c.  2. 

"  II  n'est  pas  vrai  que  les  Papes  aient  jamais  prftendu  la  tottie-pms- 
sance  temporette." — De  Maistre,  Du  Tape,  c.  viii.  Walter t however,  says, with 
praiseworthy  love  of  truth,  "  Geistlose  Schriftsteller,  wie  sie  auch  andere 
Ilofe  erzeugen,  griindeten,  gefallig  gegen  die  herrschenden  Umstande, 
Forderungen  und  Systeme  auf  das,  was  aus  freier  Huldigung  hervorge- 
gangen,  nur  durch  Weisbeit  und  Massigung  erhalten  werden  konnte.  Die 
Papste  erlangten  vom  Kaiser  einen  wahren  Lehnseid,  von  der  ivettlichen 
Gewalt  die  unbedingte  Vnterwurfigkeit  unter  die  Oeistliche.  Da  wandeten 
sich  die  Fiirsten  und  Volker  von  ihnen  ab,"  u.s.w. — KirchenrecM^  Ab- 
schn.  41. 

Sir  George  Bowyer  also  admits  that  the  Decretals,  as  well  as  the  other 
works  composing  the  Corpus  Juris  Canonid,  contain  passages,  decisions, 
and  principles  tending  to  establish  the  authority  of  the  Popes  over  the 
temporal  civil  rights  of  Kings  and  States — a  doctrine  contrary  to  the 
public  law  of  Europe,  and,  indeed  not  maintained  by  the  Roman  Church, 
though  it  has  been  asserted  by  individual  doctors." — 13th  Heading,  p.  164. 

(a)  De  Off.  et  pot  Episcopi,  ib.  p.  111. 
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acts  of  Papal  supremacy  (b).  It  is  much  in  the  same  spirit 
that  modern  Ultramontane  writers  (c)  write  and  act  at  the 
present  time.  These  Decretals,  it  must  be  remembered,  were 
enacted  by  an  authority  which  a  large  and  a  most  devoted 
portion  of  Romanists  hold  to  be  infallible.  They  are 
taught  in  books,  ancient,  mediaeval,  and  modern,  dedicated 
to  Popes,  and  published  under  Papal  sanction.  They  are 
defended  at  this  day  by  various  learned  writers  and  com- 
mentators as  having  a  spiritual  character  only ;  by  others 
as  being  a  proper  exertion  of  authority  at  the  time.  The 
question  arises,  have  they  ever  been  repudiated  by  the 
authority  which  enacted  them  f — are  the  teachers  of  Canon 
Law  at  Rome  ordered  to  declare  that  they  are  obsolete,  and 
that  they  were  or  are  contrary  to  the  rights  of  nations  ? — 
are  there  any  editions,  published  by  authority,  in  which  these 
passages  are  omitted,  explained,  or  censured  ? — have  they 
ever,  like  the  bad  laws  of  civil  States,  been  repealed  ?  Till 
these  questions  can  be  answered  in  the  affirmative,  the 
Governors  of  States,  who  see  the  present  state  of  revived 
Ultramontanixm,mxx*t  superintend  with  vigilance  and  jealousy 
the  promulgation  of  the  Canon  Law  in  their  dominions. 

It  has  been  also  said,  both  by  the  infidel  philosopher  and 
by  the  Ultramontane  divine  (d)>  that  this  authority,  at  the 
time  of  its  promulgation  and  exercise,  was  eminently  bene- 
ficial to  the  world ;  that  the  spectacle  of  princes  and  nations 
submitting  their  quarrels  to  the  arbitration  of  the  chief 
minister  of  the  Gospel  of  Peace,  was  one  which  the  bloody 
wars  of  later  times  have  given  Christendom  good  reason  to 
regret;  that  a  perfect  tribunal  of  International  Law  was 

(6)  C.  2,  passim.  De  primatn  Ecclesia  Romarue  super  omnes,  et  de  Su- 
prema  summi  Pontif.  potestate  in  universum  orbetn.  The  work  is  dedi- 
cated to  Urban  VIII.  (1623). 

(c)  Packmann,  133. 

(d)  De  Maistre,  249,  citing  VoUaire. 

"  Quando  Gregorio  bandiva  1*  anatema  contro  gV  infami  fautori  della 
tratta  dei  Negri,  chi  non  yede  che  la  coscienza  cosniopolitica  del  summo 
sacerdozio  gli  animava  il  petto  e  la  lingua?" — Gioberti,  Bella  Riforin. 
Cattol.     Frammenii,  lxiii.  p.  110;  see  too  p.  118. 
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established  in  the  Vatican,  and  the  only  common  judge, 
which  independent  nations  could  acknowledge,  was  presented 
in  the  person  of  the  Pope.  Nor  can  it  be  denied  that  this 
authority  often  protected  the  oppressed,  humbled  the  op- 
pressor, stayed  the  shedding  of  blood,  cherished  peace,  and 
prevented  war,  at  a  period  when  the  barbarous  manners  and 
savage  passions  of  men  would  have  yielded,  to  no  other  in- 
fluence (*).  "  It  is  impossible,"  says  a  late  very  learned 
and  accomplished  dignitary  of  the  English  Church,  "  to  con- 
ceive what  had  been  the  confusion,  the  lawlessness  (f ),  the 
chaotic  state  of  the  Middle  Ages  without  the  mediaeval 
Papacy."  Nevertheless,  experience  and  history  demon- 
strate that  this  authority  was  one  which  no  mortal  hands 
were  made  to  wield.  Had  the  practice  corresponded  with 
the  theory  of  this  great  tribunal,  it  is  conceivable  that  the 
foundation  of  its  manifestly  beneficial  authority  might  never 
have  been  scrutinised.  But  for  such  a  tribunal,  the  most 
perfect  disinterestedness,  the  most  entire  freedom  from  the 
suspicion  of  ambition,  personal  and  pontifical,  the  most 
unspotted  character,  the  most  innocent  unworldly  life,  the 
most  ardent  love  of  justice,  the  most  fearless  disregard  of 
persons,  were  indispensably  and  perpetually  requisite.  It 
was  not  enough  that  some  of  these  qualities  should  be  pos- 
sessed, or  that  some  Pontiffs  should  possess  them,  there  must 
be  a  security  that  none  but  those  who  possessed  them  should 
ever  be  placed  upon  the  judgment-seat  of  the  world.     But 


(e)  "lis  exercerent  une  dictature  snlutaire,  qui  laissa  respirer  les 
peuples,  et  pr£para  la  renaissance  de  l'ordre  social.  Mais  les  exemples 
qui  seraient  tires  d'un  Stat  de  choses  essentieUement  transttoire,  ne  sauraient 
ldgitimer  des  pretentions  inconciliables  avec  le  but  et  la  nature  dea 
soci^tes  civilea,  le  veritable  esprit  de  r£glise  et  sa  mission  divine." — 
Discerns,  fyc.)  par  F.  Portalis,  Introd.  vi.     Paris,  1845. 

De  Maistre,  203,  204,  265. 

(/)  Milmaris  History  of  Latin  Christianity ,  vol.  i.  p.  430;  "and  (he 
adds)  of  the  mediaeval  Papacy,  the  real  father  is  Gregory  the  Great."  But 
this  is  perhaps  rather  too  broadly  stated ;  at  least,  it  should  be  remem- 
bered that  he  strongly  protested  against  the  virtual  absorption  of  all  the 
Episcopates  into  one.    Ills  Papacy  extended  from  500  to  604  a.d. 
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an  Italian  Sovereign,  mixed  up  with  the  quarrels  of  his 
neighbours,  seeking  the  aggrandisement  of  his  own  terri- 
tories, relying  for  his  claim  upon  forged  credentials,  found- 
ing his  authority  upon  false  decretals,  at  one  time  the  instru- 
ment of  the  ambition  of  Germany,  at  another  of  France, 
residing  at  Avignon,  contending  with  a  rival  Pope  at  Rome 
who  possessed  apparently  equal  credentials,  fighting  like 
Julius  II.,  infamous  beyond  expression  like  Borgia,  worldly 
and  luxurious  like  Leo,  and  in  much  later  times  refusing  to 
recognise,  as  in  the  case  of  Prussia  and  Spain,  the 
Sovereigns  chosen  by  the  constitutional  law  of  independent 
kingdoms,  such  a  Sovereign  was  palpably  unfit  to  be  the 
unappellable  dispenser  of  International  Law.  It  became 
evident  that  the  unquestionable  virtues,  the  sanctity  of 
morals,  the  great  abilities  of  many  Pontiffs,  could  not  cure 
the  inherent  defects  in  the  tribunal  itself. 

Then  came  the  time  when  the  credentials  of  this  super- 
human authority  were  demanded  and  investigated.  A  few 
isolated,  if  not  distorted,  texts  of  Scripture  were  not  suf- 
ficient to  countervail  the  silence,  much  less  the  contrary 
practice  of  primitive  antiquity ;  and  the  modern  theory  of 
development,  so  much  used  in  our  days,  for  different  pur- 
poses, both  by  the  Infidel  and  the  Ultramontanist,  was  not 
yet  developed. 

CCCXVIII.  That  there  should  be  some  authoritative 
repudiation  of  the  portions  of  the  Canon  Law  which  we  have  t 
been  considering,  appears  the  more  necessary,  when  it  is 
remembered  that,  as  late  as  the  year  1773,  some  of  the 
most  extravagant  claims  of  the  Papacy  were  formally  pro- 
mulgated in  the  Bull  which  is  entitled  In  Coe?ia  Domini, 
and  is  also  known  as  Pastoralis,  and  which  at  one  time 
greatly  disturbed  the  peace  of  Europe. 

CCCXIX.  The  Bull  {g)  called  In  Cce?ia  Domini  was 
published  at  Rome  every  Holy  Thursday. 

{j/)  Fleury,  Hut.  eccUs.  t.  xxxiv.  1.  169,  s.  22. 

D.  de  Maillane,  i.  pp.  376, 377.  This  author,  writing  in  1770,  mentions 
the  Bull  as  being  annually  published — "qu'on  publie  aujourd'hui." 

VOL.  II.  B  B 
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It  is  a  maxim  of  Ultramontane  canonists,  at  variance  with 
the  general  doctrine  of  the  Civil  and  Canon  Law,  that  what 
is  published  at  Borne  is  published  all  over  the  world,  conse- 
quently iff norantia  juris  neminem  excusat 

The  Ultramontane  canonists  say  that  the  Bull  is  so  ancient 
that  its  origin  cannot  be  discovered.  It  appears  that  there 
is  a  copy  in  the  Vatican  of  the  Bull  of  Gregory  XL  (a.d. 
1370),  and  the  date  of  this  famous  instrument  cannot  be 
traced  further  back.  The  Bull  does  not  relate  to  dogmas, 
but  to  discipline,  and  therefore  even  some  Ultramontane 
canonists  admit  that  it  does  not  bind  the  conscience  in 
countries  where  it  has  not  been  received.  If  so,  it  would 
bind  only  the  consciences  of  the  subjects  of  the  Pope,  for  it 
appears  to  have  been  refused  admittance  by  the  Govern- 
ments of  every  independent  State. 

In  France  (A),  M.  Pithou  made  its  rejection  the  subject 
of  a  particular  article  (i)  of  the  liberties  of  the  Gallican 
Church.  But  in  the  province  of  Roussillon  the  Bull  appears 
to  have  been  formally  published,  till  the  21st  March,  1763, 
when  by  an  arrSt  du  conseil  souverain,  it  was  suppressed, 
and  prohibited  for  the  future.  Indeed  the  Parliaments  of 
France  were  so  stout  in  their  opposition  to  the  introduction 
of  this  Bull,  that  on  an  occasion  when  their  suspicions 
were  aroused  that  certain  persons  intended  to  introduce  it 
into  the  kingdom,  they  confiscated  the  temporalities  of 
certain  bishops,  and  treated  as  State  criminals  those  who 


Leber,  Pieces  relatives  a  THistoire  de  France,  t.  iii.  p.  802. 

Van  Espen,  Tract,  de  Promtdg.  St.  JSccles.  par.  3,  cap.  2,  2. 

Reiffenstuel,  Jus  Canon.  Univ.  v.  c.  5. 

Giannone,  1st.  di  Napoli,  1.  33,  cc.  3,  4,  5,  6. 

Thuani,  Historiarum  sui  Temporis  (ed.  Londini,  1733).  T.  ii.  673, 674. 
Bull  In  Cama  Domini,  promulgated  by  Pius  V. ;  forbidden  by  Philip ; 
evaded  by  Venice. 

T.  iii.  816.  Promulgated  by  certain  French  Bishops ;  forbidden  by 
Parliament  of  Paris. 

(A)  Papers  laid  before  Parliament  (vide  post),  1816-17,  pp.  178, 179. 
Requisition  oftJte  Attorney- General  SSguier. 

(t)  Art.  17. 
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obeyed  them :  for  the  French  thought  that  though  the  Bull 
was  injurious  to  all  Sovereigns,  it  was  especially  detrimental 
to  the  prerogatives  of  the  French  crown  and  the  liberties  of 
the  French  Church. 

CCCXX.  The  preamble  of  this  famous  Bull  (A)  opens 
with  the  obligation  of  the  Roman  Pontiff  to  preserve  the 
Catholic  faith  in  its  integrity.  The  provisions  which  follow 
are  the  following: — 

1 .  It  excommunicates  and  anathematises  heretics  of  what- 
ever sect,  and  their  abettors,  as  well  as  those  who  read  and 
print  their  books,  and,  lastly,  schismatics. 

2.  Also  all  persons  and  universities  which  appeal  to  a 
future  council. 

3.  Also  pirates,  corsairs,  and  maritime  freebooters. 

4.  Also  those  who  seize  the  chattels  of  shipwrecked  parties 
in  whatever  region. 

These  two  last  provisions  are  curiously  illustrative  of  the 
Pope's  claim  to  be  supreme  International  Judge,  which  has 
been  already  commented  upon  (/). 

5.  Also  those  who  impose  new  tolls  or  augment  old  ones, 
without  the  licence  of  the  Pope. 

6.  Also  those  who  forge  Apostolic  letters  and  petitions,  as 
well  as  those  who  utter  forged  letters. 


(k)  The  Bull  In  Ccena  Domini,  translated,  $c.     Papal  Diplomacy  and 
the  Bull  In  Ccena  Domini,  &c.     (Hate hard,  London,  1848.) 

A  Letter  to  Mr.  Plumptre  on  The  Buli  In  Ccena  Domini,  by  the  Earl  of 
Arundel  and  Surrey.    (Dolman,  London,  1848.) 

A  Letter  to  the  Earl  of  Artmdel  and  Surrey  on  the  Bull  In  Cosna 
Domini.    (Hatchard,  London,  1848.) 

Report  from  the  Select  Committee  (1817),  p.  128,  &c. 

In  the  pamphlet  above  referred  to  ("  The  Bull  In  Ccena  Domini91)  will  be 
found  cited,  as  authorities  for  the  text  of  the  Bull,  the  following  works : — 

BuUarium  Bomanum,  op.  Cherubwi,  viii.  foL  Luxembourgh,  1727. 

Id.  op.  Cocquelmes,  xiv.     Romae,  1739-44 

BuUarium  S.  D.  N.  Benedicti  Papa,  xiv.  t  iv.    Venetiis,  1778. 

BuUarii  Bom.  continuatio,  viii.     1835-44. 

(J)   Vide  ante,  vol.  i.  pTef.  p.  xlvii. 

b  b  2 
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7.  Also  those  who  supply  the  Saracens  or  Turks^or  other 
enemies  of  the  Christian  name,  with  arms  or  aid  (m). 

A  provision  which  would  have  operated  very  incon- 
veniently for  Roman  Catholic,  as  well  as  Heretic  States 
during  the  Crimean  War,  (n),  unless,  indeed,  the  fact  of  the 
Turks  being  aided  against  the  schismatic  might  be  considered 
a  casus  omissus  in  the  Bull. 

8.  Also  those  who  obstruct  the  conveyance  of  victuals  and 
other  supplies  for  the  use  of  the  Curia  Romana. 

9.  Also  those  who  persecute  persons  coming  to  the  Roman 
See,  or  sojourning  at  the  Roman  Court. 

10.  Also  those  who  in  any  way  molest  pilgrims  coming 
to  Rome  for  purposes  of  devotion. 

11.  Also  those  who  injure  the  Cardinals  of  the  Holy 
Roman  Church,  or  other  ecclesiastical  dignitaries. 

12.  Also  those  who  injure  persons  having  recourse  to  the 
Roman  Court  in  matters  of  business,  and  also  pleaders  of 
causes. 

13.  Also  those  who  appeal  to  the  Secular  Power  against 
the  execution  of  the  Letter  Apostolic. 

14.  Also  those  who  remove  causes  touching  spiritual  mat- 
ters from  the  delegates  of  the  Apostolic  See,  and  other 
ecclesiastical  judges,  or  who  obstruct  the  proceedings  of  the 
said  judges. 

15.  Also  secular  judges,  who  bring  before  their  tribunals 
ecclesiastical  persons,  or  who  publish  or  execute  ordinances 
and  pragmatics  prejudicial  to  the  ecclesiastical  liberty. 

16.  Also  those  who  obstruct  prelates  and  ecclesiastical 
judges  in  the  exercise  of  their  jurisdiction  ;  those  who  have 
recourse  to  the  secular  as  a  protection  against  the  ecclesias- 
tical courts,  and  those  who  aid  and  abet  them. 

17.  Also  those  who  usurp  and  sequester  the  revenues  of 
properties  belonging  to  the  Holy  See  and  to  the  Church. 

18.  Also  those  who  exact  contributions  from  ecclesiastical 
persons  and  goods,  and  their  aiders  and  abettors. 

(m)   Vide  ante,  vol.  i.  pref.  p.  xlvii. 
(»)  a.d.  1854. 
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19.  Also  secular  judges  who  interfere  in  criminal  causes 
against  ecclesiastical  persons. 

20.  Also  those  who  occupy  the  city  of  Rome,  and  other 
cities,  provinces,  and  places  belonging  to  the  Roman  Church, 
and  who  usurp  her  jurisdiction. 

In  this  category  are  included,  among  other  territories,  the 
kingdom  of  Sicily,  the  islands  of  Sardinia  and  Corsica. 

21.  Decrees  that  this  Bull  shall  continue  in  force  until 
another  similar  process  be  issued  by  the  Pope  for  the  time 
being,  and  that  no  one  shall  obtain  absolution  from  the 
sentences  of  this  Bull  from  any  other  than  the  Pope,  unless 
he  be  in  articulo  mortis,  and  then  only  after  surety  given 
for  obedience  to  the  mandates  of  the  Church,  and  for  satis- 
faction to  be  made. 

Another  article  provides  that  the  affixing  of  this  Bull  to 
the  door  of  St.  Peter's  and  St.  John  of  Lateran,  shall  have 
the  effect  of  a  personal  service  upon  everybody. 

CCCXXI.  There  has  been  much  dispute  whether  this 
Bull  be  now  in  force,  or  whether  it  requires  an  annual 
publication  for  that  purpose.  The  English  Roman 
Catholics  maintain  that  it  is  obsolete  (o),  and  requires  a 
promulgation  to  revive  it;  though  those  provisions  in  it 
which  were  to  be  found  in  other  Bulls,  of  which,  indeed,  it 
is  a  compilation,  are  still  binding. 

The  language  of  canonists,  and  especially  of  Reiffenstuel 
(p)9  would  seem  to  warrant  a  contrary  conclusion.  Practi- 
cally speaking,  it  is,  no  doubt,  dormant  for  the  present.  It 
will  be  presently  seen  what  a  general  resistance  from  all 
independent  States  the  last  attempt  to  promulgate  it  excited. 

If  no  such  direct  attempt  at  the  subordination  of  all  civil 
authority  to  the  decrees  of  the  Roman  curia  has  been  since 
made,  the  same  principle,  more  discreetly  veiled  perhaps, 
has  animated  modern  Papal  Encyclics  and  provoked  the 
resistance  of  modern  Governments. 


(6)  Letter  of  Lord  Arundel,  p.  4. 
{p)  Ibid.  p.  6. 
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In  1829,  the  Minister  of  Ecclesiastical  Affairs  in  France, 
at  that  time  under  the  rule  of  Charles  X.,  issued  a 
circular  to  the  French  bishops,  in  which  he  said :  "  As  for 
the  Encyclical,  which  may  have  come  to  your  knowledge, 
the  Pope  not  having  demanded,  and  the  king  not  having 
"  accorded,  permission  to  publish  it,  it  cannot  be  printed  in 
t(  the  instructions  which  you  may  deem  it  your  duty  to 
address  to  the  faithful  of  your  diocese  on  the  occasion  of 
the  jubilee,  nor  published  in  any  other  form  (9)." 
The  introduction  into  France  of  the  Encyclic  Quanta  Cura, 
and  its  Appendix,  called  the  Syllabus,  in  1865,  produced  a 
circular  from  the  Minister  of  Justice  to  the  French  bishops, 
(Jan.  1.  1865),  in  which  he  said :  "  As  regards  the  first  part 
"  of  the  Letter  and  the  Appendix,  your  Eminence  will 
"  understand  that  the  reception  and  publication  of  these 
"  documents,  which  contain  propositions  contrary  to  the 
"  principles  on  which  is  founded  the  constitution  of  the 
t€  Empire,  could  not  be  authorised."  (r) 

With  respect  to  the  Vatican  Council  in  1870,  France  and 
other  States  were  careful  to  announce  that  the  decrees  of  it 
could  only  be  enforced  when  in  accordance  with  the  civil  or 
municipal  law. 

The  Syllabus  and  the  Vatican  Council  are  more  fully 
referred  to  hereafter. 


(q)  See  this  referred  to  in  Ann,  Reg,  1865,  p.  100.  Foreign  History, 
(r)  See  also  the  decree  in  the  Mamteur  of  January  5, 1865. — Ann,  Reg. 
1865,  p.  190. 
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CHAPTER  V. 

THE  INTERNATIONAL  STATUS  OP  THE  PAPACY  BETWEEN 
THE  PERIOD  OP  THE  PROMULGATION  OP  THE  CANON 
LAW  AND  THE  COUNCIL  OP  TRENT. 

CCCXXIL  Thus,  at  the  close  of  the  thirteenth  century, 
the  Papal  power  had  reached  its  utmost  height.  It  had 
carried  to  the  extremest  practical  verge  the  logical  conse- 
quences of  the  principles  laid  down  in  the  Bulls  which  have 
been  mentioned  (a). 

The  kingdoms  of  the  earth  were  at  the  disposal  and  under 
the  supremacy  of  the  servant  of  the  servants  of  God. 

About  the  beginning  of  the  fourteenth  century,  the 
flagrant  abuse  of  Pontifical  authority  began  to  cause  its 
rapidly  accelerating  downfall  (&). 

Philip  IV.  of  France  burnt  the  Bull  of  Boniface  VIII. 
which  invaded  the  Regalia  of  the  French  crown  (c),  defied 


(a)  Disccurs,  Rapport^  et  TravauxinidUs  sur  le  Concordat  de  1801,  etc., 
par  J.  E.  M.  Portatis,  publics  et  pre'ce'dts  cFune  Introduction,  par  le  Vicotnte 
Frtdtric  Portalis.    Paris,  1845. 

(6)  Shakspeare  lias  admirably  painted  the  spirit  of  these  times  in  the 
answer  to  Pandulph,  which  he  puts  into  the  mouth  of  the  Dauphin 
Lewis  :— 

"  Your  Grace  shall  pardon  me.    I  will  not  back ; 
I  am  too  high-born  to  be  propertied) 
To  be  a  secondary  at  control, 
Or  useful  serving-man,  and  instrument 
To  any  sovereign  State  throughout  the  world/'  &c. 

King  John,  act  v.  sc.  2. 
(c)  a.d.  1302. 
1  Koch,  224. 
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his  excommunication,  and  appealed  to  a  General  Council  (rf). 
The  contumacy  and  cruelty  of  Clement  VI.  towards  the 
Emperor  Louis  of  Bavaria  roused  the  Princes  and  States 
of  the  Empire,  and  produced  the  celebrated  decree  of  the 
Diet  of  Frankfort,  a.d.  1338  (e).  In  this  decree,  which 
became  a  Fundamental  Law  of  the  Empire,  it  was  declared 
that  the  Imperial  Dignity  was  derived  from  God  alone,  and 
that  the  Emperor,  once  chosen  by  a  plurality  of  the  suffrage 
of  the  electors,  needed  no  confirmation  or  coronation  of  the 
Pope,  and  that  to  maintain  the  contrary  should  be  considered 
a  crime  of  high  treason  (J). 

CCCXXIIL  Another  event  greatly  injured  the  Papal 
authority.  Clement  V.,  who  had  been  Archbishop  of  Bor- 
deaux, was  crowned  at  Lyons,  and  took  up  his  abode  at 
Avignon,  (g)  a.d.  1305,  and  there  his  successors  continued 
till  a.  d.  1378(A). 

The  Pope  was  accused,  not  without  reason  after  abetting 
the  persecution  of  the  Templars,  of  being  the  tool  of  the 
French  Kings. 

If  the  State  during  the  preceding  century  had  dwelt  in  the 
house  of  the  Roman  Church,  the  host  and  guest  had  certainly 
changed  places  (i). 

Towards  the  end  of  the  fourteenth  century,  Schism  tore 
the  Papacy  in  pieces.  Christendom  was  divided  between 
Popes  contemporaneously  chosen  at  Avignon  and  at  Home ; 
at  one  time  a  third  Pope  was  chosen  at  Pisa  (A),  so  that  three 

(d)  1  Koch,  225. 

(e)  Itaynaldus,  A.D.  1346,  n.  7. 

(  f)  Leibnitz,  Cod,  Juris,  Gent,  Dipl,  part  i.  p.  149. 

(g)  See  the  instrument  of  6ale  by  which  Joanna,  Queen  of  Sicily,  trans- 
ferred Avignon  to  Clement  VI.,  a.d.  1358.     1  Schmawts,  C.  J.  A.  50. 

(A)  In  1376  Gregory  XL  returned  to  Home.  Then,  as  the  Italians 
said,  the  seventy  years  of  the  Babylonish  Captivity  ceased. — 3  FhUlipps, 
331. 

(i)  The  history  of  the  Papal  residence  at  Avignon  was  not  lost  upon 
Napoleon.  He  was  well  aware  of  the  advantages  which  the  Pope's  resi- 
dence in  France  gave  to  its  monarch,  and  had  at  one  time  determined  to 
revive  the  French  Popedom.     Vide  post, 

(*)  a.d.  1409. 
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Pontiffs  claimed  at  one  and  the  same  time  the  undivided 
spiritual  allegiance  of  Christendom.  The  Avignon  and 
Roman  Schism  lasted  from  a.d.  1398  to  a.d.  1417. 

The  Ecclesiastical  Council  of  Constance  (a.d.  1414)  de- 
posed the  Popes  of  Avignon,  and  procured  the  resignation  of 
the  Popes  of  Rome,  and  at  its  fifth  session  declared  the  supe- 
riority of  the  authority  of  an  Universal  Council  to  the  Pope  ; 
nevertheless,  it  was  thought  indecent  to  take  further  proceed- 
ings while  no  visible  chief  of  the  Ecclesiastical  State  existed. 
At  Colonna,  Marten  V.  was  elected,  and  prepared  his  own 
scheme  of  reform  ;  but  this  was  not  agreeable  to  the  clergy 
of  England,  France,  Germany,  Italy,  and  Spain,  who  were 
assembled  at  Constance.  The  Council  of  Basle  was  therefore 
convened,  at  which  Annates  and  various  Papal  exactions  were 
abolished,  and  the  liberty  of  appeals  to  Rome  greatly  circum- 
scribed (/).  Eugenius  IV.,  the  successor  of  Marten,  dissolved 
the  Council  twice,  once  under  the  allegation  of  opening  a 
communication  with  the  Greek  Church  (m).  Another  Schism 
happened;  another  Pope  (Felix  V.)  was  chosen  by  the  pre- 
lates who  remained  at  Basle.  He  subsequently  resigned, 
and  at  last,  about  a.d.  1449,  the  Council  discontinued  its 
sittings,  and  the  Popes  since  this  period  have  been  resident, 
except  during  the  captivity  in  France  of  Pius  VI.  and  VII., 
at  Rome  (n). 

CCCXXIV.  The  question  now  arises,  how  were  the 
International  relations  of  independent  States  with  the  Roman 
See  affected  by  these  great  and  significant  events  ? 

The  time  had  fully  arrived  when  neither — to  use  the  ex- 

(l)  Bonmety  Declaratio  Cleri  GalUcani,  1.  v.  cc.  4,  6. 

1  Koch,  230. 

(m)  A  temporary  act  of  union  of  the  Roman  and  Greek  Churches 
appears  to  have  been  signed  at  Florence,  a.d.  1439,  but  it  was  speedily 
dissolved.— lb.  281. 

(n)  The  Councils  of  Constance  and  Basle  were  called  Reformatory, 
and  modern  writers  who  are  vehement  upholders  of  the  Papal  pretensions 
admit  that  the  views  of  the  Popes,  and  especially  the  flagrant  abuse  of 
spiritual  censures,  called  aloud  for  reformation. — PhxUipps,  Kirchenrecht, 
iii.  p.  325. 
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pression  of  modern  canonists — the  hierocraiic  nor  the  terri- 
torial system  could  exclusively  prevail,  when  the  Church  was 
to  be  considered  as  standing  by  the  side,  as  it  were,  of  the 
State,  subject  to  it  in  all  temporal  matters  whatever,  but  not 
incorporated  in  the  State,  as  in  the  days  of  Constantine, 
Justinian,  and  Charlemagne,  or  altogether  absorbing  the 
State,  as  in  the  days  of  the  Gregories  and  Innocents.  It  is 
no  longer  necessary,  for  the  explication  of  this  difficult  sub- 
ject, to  record  minutely  the  changes  of  dynasties  and  the 
vicissitudes  of  national  fortunes. 

The  age  of  Pragmatics,  of  Pragmatic  Sanctions,  and  of 
Concordats  had  begun ;  the  very  meaning  of  the  latter  term, 
it  must  be  observed,  bears  testimony  to  the  historical  facts 
stated  above ;  we  learn  from  it  that  the  relation  subsisting 
between  the  spiritual  chief  at  Rome  and  the  Governments  of 
other  nations  had  become  that  of  an  alliance  regulated  by 
treaty  between  two  independent  States.  Nevertheless  there 
is  this  distinction  to  be  borne  in  mind,  viz.,  that  a  third  party, 
the  National  Church,  and  especially  the  Clergy,  are  parties 
interested  (indeed  principally  interested),  as  well  as  the 
Government  and  the  Roman  See,  in  whose  names  a  treaty 
is  contracted  (o). 

The  Concordata  between  the  Roman  See  and  Independent 
States  proceed  upon  two  presumptions : — 

First, — That  there  are  certain  rights  and  privileges  in- 
herent in  Sovereigns  with  respect  to  the  Church  established  in 
their  realms. 

Secondly, — That  there  is  in  independent  kingdoms,  what- 
ever relations  it  may  bear  to  Rome  as  the  centre  of  unity, 
a  national  Church — the  two  principles  which  the  Pragmatic 
Sanctions  had  already  on  the  part  of  the  nation  declared  to 
be  essential  to  the  independence  of  the  State. 

CCCXXV.  The  International  relations  of  Rome  with 
other  nations  cannot  be  understood  without  an  examination 


(o)  De  Pradt,  i.  280. 
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of  these  instruments  (p) ;  from  them  not  only  the  expression 
of  Pontifical  and  National  will  may  be  best  collected,  but 
usage,  the  great  expounder  of  International  Law,  may  be 
most  clearly  ascertained. 

As  the  era  of  the  Reformation,  and  the  Treaty  of  Vienna 
(1815),  have  greatly  affected  this  branch  of  the  Law,  it  will 
be  convenient  to  divide  the  consideration  of  this  subject  into 
three  epochs: — 

1.  The  period  preceding  the  Reformation. 

2.  The  period  intervening  between  it  and  the  Treaty  of 
Vienna. 

3.  The  period  subsequent  to  this  Treaty. 

CCCXXVI.  1.  As  to  the  period  before  the  Reforma- 
tion. The  history  of  the  intercourse  of  the  secular  Govern- 
ment and  of  the  national  Church  of  France  with  the  Pope 
is  perhaps  that  which  best  illustrates  the  International 
relations  between  independent  States  and  Rome  during 
this  period.  Into  this  discussion  the  most  remarkable  cir- 
cumstances of  these  peculiar  relations  in  the  history  of 
other  nations,  during  the  same  period,  may  be  easily  inter- 
woven ;  though,  as  to  the  period  which  has  elapsed  since 
the  Reformation,  they  will  require  a  separate  and  more 
specific  narration. 

CCCXXVII.     A  Pragmatic  (q)  is  an  imperial  constitu- 

(p)  Eichhorn  follows  SatUer  in  pronouncing  his  opinion  that,  inasmuch 
as  all  concordata  are  founded  upon  the  principle  of  the  weal  of  the  Church, 
they  are  only  binding  so  long  as  they  attain  that  end,  and  cannot  there- 
fore he  ranked  either  among  private  or  international  contracts. — Eichhorn, 
Kirchenrecht,  L,  B.  iii.  Absch.  i.  c.  5.  pp.  578, 579. 

Sauter,  Fundam.  Jur.  Eccl.  Cathol.  p.  1.  ss.  624-626. 

(q)  "  Fragmatica  a.  Pragmaticum,  rescriptum  princrfpis  solemne  praaser- 
tim  illud  quod  ids  publicas  administrandas  aut  negotda  collegii  alicujus 
tractanda  respiciebak" — Dirksen,  Manuals  Lot.  Fontium  Jur.  Civ.  Ro- 
manorum. 

u  Parmi  nous  1'usage  a  donne*  ce  nom  aux  grand  es  ordonnances  qui 
concernent  lee  grandes  affaires  de  l'£glise,  ou  de  l'£tat,  ou,  au  moins,  lea 
affaires  de  quelques  communautes." — Durande  de  Maillane,  Did.  du  Jur. 
can.,  voce  Pbagmatjqtje  Sanction. 

Lucange,  Qloese.,  voce  Pkagma.     npaypa  if,  of  course,  its  origin. 
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tion,  framed,  after  inquiry  and  deliberation,  upon  a  matter 
of  State  importance,  with  the  consent  of  the  chiefs  and  the 
approbation  of  the  Sovereign  of  the  country  (r). 

The  Pragmatic  which  is  of  the  earliest  International  im- 
portance, with  reference  to  the  present  branch  of  our  subject, 
is  that  of  Saint  Louis,  It  was  promulgated  in  1268,  by  that 
monarch  of  France  whom  the  Church  of  Rome  has  especially 
delighted  to  honour.  It  is  extremely  simple,  short,  and  per- 
tinent, and  a  most  valuable  historical  monument  upon  this 
branch  of  International  Law. 

CCCXXVIII.  "Ludovicus,  Dei  Gratia  Francorum 
"  Rex,  ad  perpetuam  rei  memoriam.  Pro  salubri  et  tran- 
"  quillo  statu  Ecclesise  regni  nostri,  necnon  pro  divini  cultus 

augmento,  et    Christi  fidelium  animarum  salute,   utque 

gratiam  et  auxilium  omnipotentis  Dei  (cujus  solius  ditioni 

ac  protectioni  regnum  nostrum  semper  subjectum  extitit, 

et  nunc  esse  volumus,)  consequivaleamus,  quae  sequuntur 
"  hoc  dicto  consultissimo,  in  perpetuum  valituro,  statuimus 
"  et  ordinamus. 

"  I.  Primo  ut  Ecclesiarum  regni  nostri  prselati,  patroni, 
"et  beneficiorum  collatores  ordinarii  jus  suum  plenarium 
"  habeant,  et  unicuique  sua  juridictio  servetur. 

"  II.  Item,  Ecclesise  cathedrales,  et  alise  regni  nostri 
"  liberas  electiones,  et  earum  effectum  integraliter  habeant. 

"  III.  Item  simonice  crimen  pestiferum  Ecclesiam  labe- 
"  factans  a  regno  nostro  penitus  eliminandum  volumus  et 
"jubemus. 

"  IV.  Item  promotiones,  collationes,  provisiones  et  dispo- 
"  sitiones  praelaturarum,  dignitatum,  et  aliorum  quorumque 
"beneficiorum  et  ofiiciorum  ecclesiasticorum  regni  nostri, 
u  secundum  dispositionem,  ordinationem,  et  determinationem 
"  Juris    Communis,   sacrorum   Conciliorum   Ecclesise   Dei, 


(r)  The  Roman  Emperors  published  Pragmatic  Rescripts  in  the  time 
of  St  Augustine,  as  did  the  first  and  second  races  of  French  monarchs. — 
Be  Pradt,  i.  198. 
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"  atque    institutorum  antiquorum  sanctorum  patrum  fieri 
"  volumus  et  ordinamus. 

"  V.  Item  exactiones  et  onera  gravissiraa  pecuniarum  per 
€t  curiam  Romanam  Ecclesise  regni  nostri  imposita,  quibus 
"  regnum  nostrum  miserabiliter  depauperatum  extitit,  sive 
"  etiam  imponendas,  vel  imponenda,  levari  aut  colligi  nulla- 
"  tenus  volumus,  nisi  duntaxat  pro  rationabili,  pia  et  urgen- 
"  tissima  causa,  vel  inevitabili  necessitate,  ac  de  spontaneo  et 

expresso  consensu  nostro  et  ipsius  Ecclesiae  regni  nostri. 

"  VI.  Item  libertates,  franchisias,  immunitates,  praaroga- 

tivas,  jura  et  privilegia  per  inclytae  recordations  Francorum 
"  reges  praedecessores  nostros,  et  successive  per  nos,  Ecclesiis, 
"  monastery's,  atque  locis  piis  religiosis,  nee  non  personis  ec- 
"  clesiasticis  regni  nostri  concessas  et  concessa  laudamus, 
€t  approbamus  et  confirmamus  per  pnesentes. 

"  Datum  Parisiis,  anno  Domini  1258,  mense  Martio  "  (s). 

Here,  then,  we  have  a  French  King  and  a  French  Church 
with  rights  and  privileges  which  have  been  grievously  injured 
and  which  are  to  be  for  the  future  protected  against  the  in- 
vasion of  the  Curia  Romana.  These  articles  are  the  Magna 
Charta  of  the  liberties  of  the  Gallican  Church.  Bossuet 
said  that  in  them  were  contained  the  celebrated  four  proposi- 
tions, which  will  presently  be  mentioned. 

CCCXXIX.  The  next  national  declaration  of  importance, 
on  behalf  of  the  State  and  Church  of  France,  was  made 
after  the  close  of  the  great  Schism  of  the  Western  Church, 
and  after  the  Councils  of  Constance  and  Basle  had  endea- 
voured to  apply  remedies  to  the  frightful  disasters  of  the 
Ecclesiastical  State.  The  two  Estates  were  assembled  at 
Bourges  by  Charles  VII.,  and  unanimously  accepted,  with 
certain  modifications,  the  decrees  of  the  Council  of  Basle  (t). 
The  resolutions  of  the  French  Council  were  made  by  royal 
ordonnance  part  of  the  law  of  the  nation,  and  duly  registered 

(«)  Leqyeux,  Manuale  Compendium  Juris  Canonici,  t.  iv.  pp.  432,  433. 
(t)  Durande  de  Maillane,  ubi  supra. 
De  Pradt,  i.  c.  ix. 
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in  the  Parliament,  13th  July,  1439.  Pope  Eugenius  pro- 
tested against  them  in  vain.  Pius  II.  renewed  the  complaint 
after  the  death  of  Charles  VII.  (1461).  Louis  XI.  yielded 
to  his  urgent  solicitations,  and  issued  Letters  Patent  for  their 
abolition  ;  but  the  Parliament  refused  to  register  them,  and 
made  one  of  those  celebrated  remonstrances  which  will 
always  keep  their  place  in  the  history  of  France. 

Paul  II.  pressed  Louis  XI.  for  stronger  measures.  The 
University  of  Paris  declared  to  the  Legate  that  it  would 
appeal  to  a  future  Council  against  any  invasion  of  the  Prag- 
matic. Louis,  however  («),  was  bent  upon  making  peace 
with  the  Pope,  and  made  a  treaty,  in  1472,  with  Sextus 
IV.,  which  reduced  the  Pragmatic,  as  to  beneficiary  matters, 
to  the  same  position  as  the  German  Concordata.  But  the 
Parliament  refused  to  register  the  treaty. 

Louis  XI.  died  in  1483 ;  his  successor,  Charles  VIII., 
plunged  into  Italian  wars  and  politics,  and  was  little  dis- 
posed to  aid  the  Pope.  This  monarch  assembled  Hhe  three 
Estates  at  Tours.  Innocent  VIII.  and  Alexander  VI.  at- 
tacked Charles  in  vain,  and  after  his  death  (1497)  they  found 
in  Louis  XII.  a  yet  more  obstinate  adversary.  Julius  II. 
put  France  under  an  interdict,  and  excommunicated  the 
King ;  but  Louis  XII.,  fortified  by  the  universal  sympathy 
of  his  subjects  and  the  alliance  of  the  Emperor  Maximilian, 
ordained  that  the  Pragmatic  of  Bourges  should  be  observed 
throughout  France,  and  convened,  in  1499,  his  clergy  at 
Tours.  Before  this  assembly  he  laid  the  dispute  between 
himself  and  the  Pope,  and  sought  their  advice  upon  certain 
questions  (x)  proposed  to  them.  The  French  clergy  agreed 
that  their  King  had  full  power  to  protect  his  subjects  from 
all  oppression,  that  it  was  lawful  for  him  to  deprive  the  Pope 
of  fortified  places  used  as  means  of  annoyance  to  his  neigh- 
bours, to  withhold  obedience,  so  far  as  was  necessary  to  his 


(u)  See  De  Pradt,  i.  p.  232,  &c,  for  the  motives  of  Louis :  among 
them  was  the  hope  of  obtaining  Naples. 

(x)  They  appear  to  have  been  eight  in  number. 
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safety,  from  the  Pope,  and  during  the  interval  of  suspended 
obedience  to  conform  to  the  ancient  discipline  of  the  Church. 
That  what  he  did  for  himself  he  might  also  do  on  behalf  of 
his  allies ;  that  the  Papal  excommunications  issued  upon 
temporal  matters,  and  without  legal  form,  were  altogether 
null.  The  chief  of  the  clergy  requested  permission  to  lay  these 
resolutions  before  the  Pope,  and  to  call  upon  him  to  put  an  end 
to  a  scandalous  war,  and  convene  a  General  Council.  And 
they  besought  the  King,  if  the  Pope  should  fail  to  heed 
their  request,  to  join  with  the  Emperor  and  those  cardinals 
and  foreign  ecclesiastical  dignitaries  who  stood  aloof  from 
Borne,  to  adopt  the  precedents  of  Pisa,  Basle,  and  Con- 
stance, and  convene  a  General  Council  without  the  Pope. 
Finally,  they  determined  to  meet  again  at  Lyons,  and  await 
the  reply  of  the  Roman  See,  and  in  the  meanwhile  they 
forbad  all  communication  with  Rome,  especially  in  the  shape 
of  pecuniary  contributions.  Maximilian  promised  the  hearty 
concurrence  of  himself  and  his  clergy  at  the  forthcoming 
Council  of  Lyons  (y). 

CCCXXX.  In  the  midst  of  these  significant  preparations 
Louis  XII.  died.  In  the  year  1514,  France  had  a  new 
Sovereign,  and,  the  fruit  of  his  exigencies,  a  new  Ecclesias- 
tical Law. 

Francis  I.  found  himself  in  a  very  embarrassing  position  (z). 
Eager  for  Italian  conquests,  he  had  already  vanquished  some 
of  his  opponents,  when  he  received  at  Pavia  the  intelligence 
that  Leo  X.  ( 1516)  had  issued  a  peremptory  citation  against 
the  Crown,  the  Church,  the  Parliament,  and  the  univer- 
sities of  France,  to  show  cause  why  the  Pragmatic  should 
not  be  abolished.  Its  condemnation  was  certain  before  the 
trial.  Rash,  ill-judging,  ill-advised,  scared  by  the  probable 
consequences  of  an  excommunication  and  interdict  by  Pope 

(y)  Maximilian,  it  should  seem,  like  one  of  his  predecessors,  had  some 
idea  of  making  himself  Pope,  and  the  Papacy  hereditary. — 1  Be  Pradt, 
pp.  238,  230,  note. 

(z)  Observations  sur  te  Concordat  fait  entre  Lton  X  et  Francois  Pre* 
mier,  par  M.  Michel  du  Peray.     Paris,  1740. 
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and  Council,  and  by  the  league  of  enemies  stirred  up  against 
him  by  the  Pope,  Francis  repaired  to  Bologna,  and  there, 
with  the  manner  and  in  the  language  of  humiliation,  signed 
a  Concordat  with  Leo,  abrogating  the  Pragmatic  (1516), 
and  undertook  to  procure  its  registration  in  Parliament  (a). 
Long  and  sturdily  did  the  Parliament  refuse  to  register  a 
treaty  which  they  openly  and  courageously  avowed  to  be 
contrary  to  the  liberties  of  the  kingdom  and  the  Church  (&). 

The  Crown  had  entreated,  the  Chancellor  addressed  them 
in  vain,  when  the  Grand  Chamberlain,  De  la  Tremouille, 
spoke  to  them  (c)  in  a  style  which  overcame  the  obstacle  ; 
he  assured  them,  inter  alia,  that  the  honour  of  the  Crown 
was  at  stake,  and  added  the  most  violent  threats  of  compul- 
sory registration  of  the  Concordat.  The  Parliament 
finally,  having  rejected  the  Papal  Bulls  against  the  Pragmatic, 
registered  the  Concordat,  protesting  against  the  violence 
used  towards  them,  and  appealing  to  a  better-advised  Pope 
and  a  future  General  Council. 

The  University  of  Paris  made  a  similar  appeal,  and  the 
King  was  besought  by  the  Doyen  de  rEglise  de  Paris,  in 
the  name  of  the  Chapter,  to  assemble  the  French  Church. 
The  execution  of  the  Concordat,  the  object  of  universal 
disgust,  and  condemned  by  the  nation  and  the  Church, 
became  a  matter  of   extreme   difficulty    (rf).      The  Pope 

(a)  "  Tempori  utique  inserviendura  esse  duximus,  ac  rebus  nostri* 
periclitnntibus  pro  re  nataconsulendumimminentiaquedetrimentaminore 

ac  leviore  dispendio  dirinienda obnixis  precibus  ab  eo 

(Leoni  X.)  contend hnus  ut  si  Pragmatics  nomen  omnino  esset  abrogan- 
dum,  saltern  vice  illius  bona  sua  conciliique  venia  certas  nobis  leges 
conditionesque  meditari  comminiscique  liceret  qui  bus  Iniperiura  nostrum 
supradictum  in  posterum  uteretur  quod  ad  ea  quidem  pertinet  qmie 
sanctione  Prajrmatica  cavebantur." — D.  de  Maillane,  t.  i.  p.  781.     App. 

(b)  u  Relation  de  ce  qui  passa  sur  la  publication  et  ronregistrement  du 
Concordat  au  Parlement  de  Paris  des  ann^es  1516  et  1517,  contenant  les 
raisons  du  Parlement  pour  empecher  cette  publication  et  ces  protestations 
a  ce  sujet," — 1  De  Pradt,  p.  250. 

(c)  1  De  Pradt,  pp.  264,  265. 

(d)  "  Ad  Papam  melius  consultum  et  futurum  Concilium  Generale 
legitime  congregandum  et  ad  ilium  vel  illos  ad  quern  seu  quos  petendo 
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granted  its  prorogation  (e),  first  for  six  months,  then  for  a 
year,  then  for  another  year.  Francis  was  taken  prisoner  at 
Pavia  in  1524  :  the  consternation  ensuing  on  this  calamity 
was  favourable  to  the  Concordat.  The  King  referred  the 
cognizance  of  contested  elections,  as  to  the  consutorial  or 
more  important  benefices,  to  the  Council  of  State. 

Henry  II.  confirmed  this  decree  in  1552,  and  thus  a 
great  obstacle  was  removed  from  the  path  of  the  Concordat* 

In  1560  Francis  II.  sent  an  edict  to  Parliament,  referring 
causes  of  religion  to  Ecclesiastical  Judges.  Parliament 
took  an  opportunity  of  addressing  the  King  to  restore  the 
liberty  of  elections  and  the  Pragmatic  (/),  essential,  they 
said,  to  the  welfare  of  his  subjects.  In  the  same  year  the 
successor  of  Francis,  Charles  IX.,  received  remonstrances 
from  the  States  at  Orleans. 

CCCXXXI.  The  earliest  Concordat  of  the  German 
Empire  with  the  See  of  Borne  was  the  Concordatum 
Calixtinum,  betwixt  Henry  V.  and  Pope  Calixtus  II.,  a.d. 
1122  fc). 

Its  historical  and  legal  importance  is  but  slight ;  it  con- 


Apostolos  instantissime,"  &c — Durand  de  MaiUane,  voce  Pragmatiqtjr 
Sanction-. 

(e)  See  what  the  French  call  the  " disposition  ampKative"  which  they 
distinguish  from  the  Concordat  itself,  though  it  begins  tit.  xviL: — 

T.  xx.  is  "  De  prorogations  temporis  ad  recipiendum,"  &c 

1.  "Ad  postulationem  Regis"  (six  months). 

2.  "£o  quod  propter  varias  occupations  non  fuit   Concordatum 

approbatum  et  receptum  a  regnicolis  "  (one  year). 
8.  "  Conceditur  eecundm  annus  a  fine  prima  computandus  ad  hoc  ut 
Concordata  recipiantur  et  observentur  a  regnicolis." 
— D.  de  Matfane,  voce  Concordat. 

(/)  a  Ce  reglement  tou jours  cher  aux  Francais,"  says  D.  de  MaiUane, 
voce  Concordat,  t  i.  p.  621 ;  but  which  Leo  X.  calls,  in  his  condem- 
natory Bull  (10th  Decv  1516),  "Regni  Franci®  comqttelam  Bituri- 
ctnsetn" 

(jj)  JEichhorn,  Kirchenrecht,  L,  B.  ii»  Absch.  ii.  cap.  1.  iv.  Die  Con- 
cordata. 

VOL.  II.  C  C 
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tained  the  arrangement  respecting  investitures  which  has 
been  already  mentioned. 

The  Concordata  of  the  fifteenth  century  (A)  were  in  great 
measure  founded  upon  the  Basle  decrees,  which  were  for- 
mally accepted  by  a  decree  of  the  Empire  at  Mayence,  in 
a.d.  1439  (*'),  and  the  firm  attitude  of  the  Electoral 
Princes  extorted  a  ratification  of  this  act  from  Eugenius  IV. 
But  in  1448  the  Emperor  Frederic  III.  entered  at  Vienna 
into  a  separate  Concordat  with  Nicholas  V.,  whereby  a 
large  part  of  the  claims  sacrificed  by  his  predecessor  were 
regained  by  him  for  the  Roman  See.     It  would  appear, 


(h)  Audirioj  Juris  natures  et  gentium. — 1.  3,  t.  xii.  De  Concordat**. 
'  "  Au  moyen  age,  rfiglise  cathoKque  romaine  se  regardait  comme  la  plus 
haute  autorite'  internationale.  Mais  le  droit  international  actuel  repose, 
Hon  sur  rautorite"  de  la  religion  ou  de  l'^glise,  mais  sur  une  autorite 
politique,  celle  de  l'humanite'  et  des  dtats.  On  reconnait  cependant  une 
personnalite*  aux  eglises,  et  on  considere  les  trails  passes  entre  ces  der- 
nieres  et  l'6tat,  a  peu  pres  comme  des  traitls  entre  e*tat  et  e"tat.  C'est 
en  particulier  le  cas,  lorsque  l'dglise  n'est  pas  nationale,  c'estra-dire  re- 
atreinte  au  territoire  d'un  6tat  d£termin6,  mais  qu'eUe  a  pour  caractere 
distinctif  son  organisation  speciale.  La  nature  des  concordats  concilia 
entre  certains  Stats  et  le  Saint-Siege,  le  demontre  clairement.  L'eglise 
nationale  d'un  6tat  peut  aussi  avoir,  en  vertu  de  conventions,  certains 
droits  vis-a-vis  de  l'6tat  auquel  elle  se  rattache ;  mais  leurs  rapports 
seront  plutot  du  domaine  du  droit  constitutional  que  de  celui  du  droit 
international." 

Bluntschli,  p.  64,  x.  26. 

See  also,  Calvo,  t.  i.  1.  xii.  p.  703. 

(*)  Sanctio  Pragmatica  Germanorum  illustrate  (confirmatory  oi,  and 
suppletory  to,  Decrees  of  Basle  and  Mayence,  accepted  in  Germany),  Koch 
c.  9.  (ed.  Argentorati,  1789),  consists  of  three  parts : — 

1.  Historia  Sanctionis  Pragmatics. 

2.  Argumentum  S.  P.    This  part  includes — 

VII.  De  Cardinalibus  Eccles.  Horn. 
II.  Power  of  General  Councils. 

P.  61.  c.  ii.  1.  Jura  Pontifici  ablata,  Reservationes  generalea 
et  speciales,  Gratise  expectatae. 
8.  Sylloge  Documentorum  quibus  Sanctio  Pragmatica  Germanorum 
illustratur. 
P.  201.   Tabula  Concordatorum  inter  Nicolaum  V.  Pont  et 
Fredericum  III.  Imp.     (Vindobona  initorum,  a.d.  1448, 
17th  February.) 
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however,  from  the  reply  of  JEneaa  Sylvius  (A)  to  the 
"  Murmur  gravaminis  Germanic®  Nationis"  (Z),  in  a.d. 
1457,  that,  on  account  of  the  difficulties  and  troubles  of  the 
time  in  1449,  a  compromise  only  between  these  Basle  decrees 
and  the  Papal  claims  had  been  allowed  by  the  Soman  See, 
for  he  had  rejected  the  notion  that  an  absolute  Sovereign 
like  the  Pope  could  make  a  treaty  with  his  subjects. 

In  1487,  however,  the  entire  Empire  successfully  resisted 
a  tithe  which  the  Pope  sought  to  impose;  and  in  a.d.  1500, 
the  Empire  granted  the  Pope  only  one-third  of  that  indul- 
gence, and  reserved  the  two  other  parts  for  the  war  against 
the  Turks.  Nevertheless,  the  detestable  Alexander  VI. 
and  his  successor,  Julius  II.,  raised  the  Papal  power  to  a 
height  which  enabled  them  to  speak,  at  the  beginning  of  the 
sixteenth  century,  the  language  held  by  Boniface  VIII.  at 
the  beginning  of  the  fourteenth. 

The  accomplished  and  dexterous  Leo  X.  found  little 
difficulty  in  emasculating  the  Decrees  of  Basle  and  Con- 
stance, by  a  Council  held  at  Rome  (a.d.  1512-17),  and  at 
last  it  appeared  that  all  the  advantage  that  the  Reform- 
ing Councils  had  bestowed  upon  States  and  National  Churches 
had  shrunk  into  a  few  limitations  upon  the  arbitrary  appli- 
cation of  the  Reserved  Privileges  of  the  Papal  See  (m). 


Praef.  2.  "Palladium  hoc  Ecclesiae  Germanise  etsacram  quam 
libertatis  ancoram." 

The  Bulls  of  Ratification,  issued  5th  and  7th  February,  1447,  were 
called,  in  honour  of  the  Princes,  "Die  Fur  den- Co?icor date." — Fichhorn, 
B.  i.  Abschn.  i.  c.  v. 

(Jfc)  He  was  then  Cardinal :  he  became  Pius  IT.  a.d.  1458. 

(/)  u  JEnea  Sgloii  Epistola  ad  Martinum  Maierum  contra  Murmur 
gravaminis  Germanicce  Nationis,  a.d.  1467,"  cited  by  Ranks,  c.  i.,  from 
Mutter's  Rdchstagstheatorum  unter  Friedrich  III.,  p.  60. 

Mayer  was  Chancellor  to  the  Archbishopric  of  Mayence. 

Schrdckh,  xxxii.  Theil.  172-215,  contains  a  full  account  of  the 
whole  negotiation  and  of  the  long  correspondences  between  the  Chan- 
cellor and  Cardinal ;  the  former  defending  the  liberties  of  the  German 
Church,  the  latter  maintaining,  in  language  at  least,  the  loftiest  preten- 
tions of  the  Pope. 

(m)  Schrockh,  xxxii.  p.  519. 

c  c  2 
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The  consequence  of  this  retrogression  in  Ecclesiastical 
Reform  was  that  portentous  event  in  the  history  of  the 
world  usually  called  the  Reformation. 

The  abuses  and  exactions  (n)  of  the  Court  of  Rome,  and 
the  gross  wickedness  of  some  of  her  Pontiffs,  had  heaped  up 
that  smouldering  mass  of  disgust  and  discontent  throughout 
Christendom,  which,  about  the  year  1517,  the  preaching  of 
Martin  Luther  and  Ulric  Zwingle  against  the  Indulgences 
of  Leo  X.,  kindled  into  a  flame. 

The  way  of  General  Councils  had  been  tried,  and  had 
failed,  and  the  National  Churches  appeared  to  have  struggled 
in  vain  for  their  liberty.  (0) 


(n)  Freely  admitted  by  many  modern  Roman  Catholic  jurists  and 
canonists. 

PhiMpps,  iii.  825 :  "  Es  lasst  sich  nicht  leugnen,  dass  eitie  mckt  geringe 
Zahl  yon  Papsten  sowohl  durch  ihre  Sittenloaigkeit  als  auch  durch  den 
vielfachen  Missbrauch  ihrer  Gewalt,  namentlich  in  BetrefF  der  geistlichen 
Strafen,  selbst  einen  groasen  Theil  der  Scbuld  an  j  enem  traurigen  Zustande 
der  gesammten  Ghristenheit  auf  sich  geladen  hatte." 

See  too  p.  335 :  "  Die  vdllige  Sorglosigkeit  der  Papste." 

(0)  @ee  VerhaUniss  des  Stoats  zur  KircKe — Zacharia,  Deutsche*  SUuiU- 
und  Bundesrecht,  Bd.  iii.  8.  218 — as  to  tbe  general  constitutional  law  of 
Germany  on  the  subject. 
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CHAPTER  VI. 

THE  PERIOD  OF  THE  COUNCIL  OF  TRENT,  1563  —  ITS 
EFFECT  UPON  INTERNATIONAL  RELATIONS  —  PEACE 
OF  WE8TPHALTA  —  ENCYCLIC  'QUANTA  CURA?  AND 
SYLLABUS,  1864 — VATICAN  COUNCIL  —  RULE  AS  TO 
PAPAL   INFALLIBILITY,    1870. 

CCCXXXII.  The  Council  of  Trent  (a),  which  has  so 
materially  affected  the  status  of  the  Roman  Catholic  clergy, 
and  in  some  degree  the  laity  (A),  has  too  much  of  an  inter- 
national character  to  be  passed  by  without  some  notice. 
The  rapid  increase  of  Luther's  disciples,  the  many  and  ad- 
mitted abuses  of  Rome,  and  the  urgency  of  the  Emperor 
Charles  V.,  compelled  Paul  III.  to  convene  this  assembly. 

It  began  in  1545  and  ended  in  1563.  During  these 
eighteen  years  it  had  many  intervals  and  interruptions,  and 
three  distinct  epochs. 

The  first  under  Paul  III.,  1545-1547. 

The  second. under  Julius  III.,  1551-1552. 

The  third  under  Pius  IV.,  1560-1563. 

(a)  Eichhom,  Kirchenrecht,  I.,  B.  i.  Abschn.  iii.  c.  1 ;  Durande  de 
MaiUane,  "  Trente"  " LiberUs  de  Cfiglise  gaUicane ;"  Lequeux,  Manuals 
Compendium  Juris  Canon,  iv.  171-348  (Paris,  1850)  ;  London's  Manual 
of  Councils,  "  Trente"  are  works  of  easy  access. 

The  great  works  of  Thuanus  (De  Thou),  and  those  of  Sarpi  and 
Pallavicini,  the  rival  historians  of  the  Council,  are  well  known.  There  is 
a  careful  criticism  upon  their  respective  merits  in  the  Appendix  to  the 
last  volume  of  Rank*  8  History  of  the  Popes. 

See,  too,  Giesler,  Lehrbuch  der  Kirchengeschichte,  Abschn.  iv.  c.  L  s. 
105.  "  Wirkungen  der  Schisma  auf  die  allgemeine  kirchliche  Meynung." 

(6)  E.g.  as  to  the  Law  of  Marriage,  see  Dalrymple  v.  Dalrymple, 
Judgment  of  Lord  StoweU,  2  Consistory  Reports,  64.  Swift  v.  Kelly,  3 
Knapp's  Privy  Council  Reports,  283. 
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The  important  questions  mooted  during  its  sessions  gave 
rise  to  frequent  debates  of  the  most  vehement  character ; 
they  were  decided,  not  as  those  at  the  Council  of  Constance 
had  been,  by  the  majority  of  the  suffrages  of  nations,  but  by 
the  majority  of  individual  votes,  as  at  the  Council  of  Lateran 
— a  proceeding  which  impressed  an  Italian  rather  than  an  In- 
ternational character  on  the  conclusions  of  the  Council,  as 
the  whole  number  of  votes  was  281,  out  of  which  189  were 
Italians. 

* 

The  English  Church  was  not  represented  at  this  Council 
(c). 

The  representatives  of  the  Spanish  and  the  French 
Churches  maintained,  with  great  fervour,  the  Divine  Right 
of  Episcopacy,  as  emanating  immediately  from  Our  Blessed 
Lord,  and  not  immediately  from  the  Pope  (d),  meaning  that 
the  fact  that  a  Bishop  was  made  and  confirmed  by  the  Pope 
was  no  more  an  argument  against  his  deriving  his  authority 
from  Our  Lord,  than  the  fact  that  the  Cardinals  elected  the 
Pope  was  an  argument  that  his  power  was  derived  only  from 
them.  These  Churches,  moreover,  maintained  the  superior 
authority  of  the  Church  generally  to  the  authority  of  the 
Pope,  and  appealed  to  the  Councils  of  Basle  and  Constance, 
which  the  Italians  rejected. 

The  French  Ambassador  loudly  demanded  that  the  deci- 
sions of  the  Pope  should  be  submitted  to  the  Council,  that 
the  reforms  of  the  Church  in  its  Head  and  members,  as  had 
been  promised  at  Basle  and  Constance,  should  be  effected  ; 
and  of  these  reforms  the  abolition  of  annates,  and  arrange* 
ments  made  for  avoiding  the  necessity  of  sending  for  dis- 
pensations to  Rome,  were  among  the  most  necessary. 

The  King  of  France  expressed  his  extreme  dissatisfaction 
at  the  scanty  measures  of  reform  proposed,  and  many  of 
the  French  bishops,  and  one  of  the  ambassadors,  withdrew 


(c)  There  appears,  by  the  lists,  to  have  been  one  English  Bishop. 

(d)  It  was  finally  resolved  to  omit  all  notice  of  the  institution  of 
Bishops  and  of  the  authority  of  the  Pope. 
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from  the  Council :  the  latter  having  previously  protested 
against  certain  propositions  as  contrary  to  the  rights  of  the 
Crown  and  the  liberties  of  the  Gallican  Church  (*). 

The  Tridentine  Council  closed  4th  December,  1563 ;  it 
was  confirmed  by  a  Bull  of  Pius  IV.,  26  th  June,  1564.  A 
perpetual  Congregation  of  Cardinals  (f)  was  instituted  to 
advise  the  Pope  as  to  the  interpretation  of  its  decrees,  all 
commentaries  on  which  were  forbidden.  Canonists  {g)  hold 
that  the  Pope  may  dispense  tacitly,  and  without  express 
declaration,  with  decrees  of  this  Council,  though  he  cannot, 
without  express  declaration,  derogate  from  those  of  other 
councils.  They  found  this  opinion  upon  the  words  (Deer. 
21,  Sess.  25.) :  "  Ut  in  his  salva  semper  authoritas  sedis 
"  Apostolicae  sit  et  esse  intelligitur." 

CCCXXXIII.  The  Decrees  of  the  Council  were  ar- 
ranged under  two  principal  divisions  or  heads: — (1)  The 
decrees  concerning  the  Discipline  {de  Reformatione),  and 
(2)  those  concerning  the  Faith,  set  forth  in  canons  (canones) 
which  closed  with  an  anathema  upon  all  who  held  a  different 
opinion.  These  decrees  depended  of  course,  for  their  civil 
and  legal  validity  beyond  the  Roman  See,  upon  their  recep- 
tion by  the  authorities  of  other  countries. 

The  French  Kings  at  first  solemnly  protested  against  it, 
as  a  private  assembly  of  certain  prelates,  who  had  insulted 
the  ambassadors  and  attacked  the  liberties  of  the  throne  and 
Church  of  France. 

The  clergy  of  France  were  generally  well  affected  to  it,  a»d 
often,  but  in  vain,  besought  its  legal  promulgation  (A).  This 
promulgation  was  made  by  the  Pope  one  of  the  conditions  of 
Henry  I  V.'s  reconciliation  with  Borne ;  but  in  vain  did  this 


(e)  See,  as  to  the  Pope's  power  of  excommunicating  Kings,  s.  22.  c  4. 
DeBef. 

(/)  "  Trade,"  D.  de  Maillane,  iii.  667. 

ig)  Ibid. 

(h)  De  Concordantia  Sacerdotii  et  Imperii  mi  de  Libertatibus  JEccksice 
GallicarxB,  Petrus  de  Marca,  Archiepiscopus  Parisiensis  (died  1662),  1.  vii. 
c.  28,  3. 


392  INTERNATIONAL  LAW. 

popular  monarch  entreat  the  Parliament  to  consent  to  its 
publication,  even  with  a  general  clause  of  reservation  for  the 
liberties  of  the  Gallican  Church.  He  was  obliged  to 
accept  the  answer  of  the  illustrious  De  Thou  (i),  that  the 
Parliament  knew  no  precedent  since  the  foundation  of  the 
monarchy  for  receiving  a  Council,  without  examining  and 
reconsidering  every  article  that  it  contained. 

The  Ordonnance  of  Blois  (1579),  however,  incorporated 
into  its  text  large  portions  of  the  Council  of  Trent,  care- 
fully avoiding  to  mention  the  source  from  whence  they 
came. 

Generally  speaking,  it  may  be  said,  that  by  edicts,  ordon- 
nances,  and  usage,  the  principal  decrees  of  the  Council,  as  to 
matters  of  faith  and  discipline  (A)  have  practically,  though 
not  formally,  been  introduced  into  France. 

With  respect  to  other  European  countries,  the  Tridentine 
Council  was  generally  received  by  them. 

It  was  rejected  by  the  Catholic  and  Episcopalian  Churches 
of  Greece,  Russia,  Egypt,  England,  Ireland  and  Scotland, 
and,  of  course,  by  the  Protestant  and  Non-Episcopalian 
Churches  of  Germany  and  the  North,  and  by  the  civil 
Governments  of  all  these  countries. 

CCCXXXIV.  The  religious  wars  which  broke  out  at 
the  beginning  of  the  sixteenth  century,  and  were  extin- 
guished by  the  Treaty  of  Westphalia,  must  be  mentioned 
in  connection  with  this  subject  of  the  Papal  relations  with 
independent  kingdoms.  Disgust  at  the  practical  abrogation 
of  the  Reforming  Councils  of  Basle  and  Constance 
determined  large  bodies  of  religious  persons  to  break  off  all 
connection  with  the  Roman  See.  Not  merely  the  relation 
flowing  from  the  acknowledgment  of  the  Pope  as  the  visible 
Head  of  the  Church  upon  earth,  but  the  lesser  and  more 
reasonable  relation  flowing  from  the  acknowledgment  due 
by  comity,  and  a  regard   to    ecclesiastical    order,  to  the 


1  (0  Thuanus,  1.  vii.  Memoirs  preceding  his  History* 

(k)  Lequettx,  iv.  394. 
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Patriarch  of  Western  Christendom,  were,  in  the  hour  of 
indignation  and  despair,  forcibly  snapped  asunder  by  the 
Protestants  of  Switzerland,  France,  and  Germany.  The 
Germans  protested  in  1529  against  the  decrees  of  the  Diet 
of  Spires,  which  forbad  any  change  in  religious  matters 
until  a  General  Council  could  be  holden.  They  subse- 
quently refused  to  submit  to  the  decrees  of  a  Council  held 
in  Italy,  which  they  thought,  not  without  reason,  would  be, 
in  fact,  the  voice  of  the  Italian,  rather  than  the  Universal 
Church.  They  presented  their  confession  of  faith  at  the 
Diet  of  Augsburg,  1530. 

The  profound  treachery  and  great  ability  of  the  Elector 
Maurice  united  the  Protestant  Princes  of  the  Empire  (/) 
against  Charles  V.  In  1552  the  Treaty  of  Passau  was 
made,  and  in  1555  the  Diet  of  Augsburg  was  held,  by  which 
the  liberty  of  exercising  a  religion  unconnected  with  the 
Pope  became  part  of  the  law  regulating  the  mutual  relations 
of  independent  States ;  though  thirty  years  of  a  desolating 
warfare,  which  cannot,  even  now,  be  read  without  a  shudder, 
were  to  be  endured  by  Germany  and  Holland,  before  this 
principle  was  firmly  incorporated  into  the  Public  Law  of 
Europe  by  the  memorable  Treaty  of  Westphalia,  signed  at 
Munster  and  at  Osnabruck  in  1648  (m). 

During  this  corrupt  period,  the  minds  of  men  upon  all 
questions  of  civil  and  religious  liberty  were  much  affected 
by  the  circumstances  and  character  of  their  time.  Private 
ambition  and  avarice  often  wore  successfully  the  mask  of 
religious  zeal.  True  ideas  of  liberty  and  religion  were 
mixed  with  specious  falsehoods,  which  sprung  from  pride  of 
intellect  and  licentious  passion.  The  consequences,  as  the 
subsequent  pages  of  history  are  unfolded,  may  be  traced  in 
bloody  characters  in  the  crimes  which  stained  the  religious 

(/)  He  concluded,  at  the  same  time,  a  secret  treaty  with  Henry  II.  of 
France. 

(m)  De  Pactis  et  PrivUegiis  circa  Religionem.    Meter*    (Franckfort, 

1738,  as.  19,  20,  20.) 
Savigny,  R.  It.  ii. 
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revolutions  of  many  countries,  and  in  the    controversies 
which  still  agitate  the  world. 

CCCXXXV.  A  new  era  of  International  Law  opens 
from  the  date  of  this  treaty,  and  especially  with  respect  to 
the  immediate  subject  of  these  chapters. 

The  treaty  was  signed — not  an  insignificant  fact — with- 
out the  intervention  or  ratification  of  the  Pope,  who  pro- 
tested in  vain  against  those  articles  of  it  which  confirmed 
the  secularisation  of  ecclesiastical  property,  as  his  successor 
was  destined  to  do  upon  the  same  ground,  and  with  the 
same  effect,  against  the  last  Treaty  of  Vienna. 

The  relations  of  the  nations  of  the  whole  earth — for  Chris- 
tianity had  passed  the  limits  of  Europe,  and  planted  itself 
in  a  new  world — were  now  both  greatly  and  permanently 
changed  towards  Rome.  Her  claims  in  theory  were  the 
same.  The  Pope  was  still  the  Vicar  of  Christ  upon  Earth, 
the  sole  fountain  of  the  Episcopate,  the  infallible  Judge  of 
all  matters  appertaining  to  religion ;  and  if  the  logical  con- 
sequences of  supreme  temporal  as  well  as  spiritual  power 
were  not  put  forward,  they  were  not  abandoned,  and,  indeed, 
had  been  remarkably  exercised,  at  no  very  distant  period, 
in  dividing  the  newly-discovered  regions  of  the  world 
between  the  two  independent  States  of  Spain  and  Portugal, 
and  were,  as  will  be  seen,  as  late  as  the  year  1773,  asserted 
in  all  their  plenitude. 

But  the  actual  state  of  the  world  as  confronted  with  these 
claims  was  this : — An  Episcopal  Church  in  Great  Britain, 
deriving  its  Catholic  doctrine  and  order  from  the  early 
Fathers  and  Councils  of  the  Undivided  Church. 

A  Church  in  France,  which  claimed  as  resolutely  as  that 
in  Great  Britain  the  Divine  Right  of  the  independent  Epis- 
copate, and  denied  the  power  of  the  Pope  to  dispense  with 
the  customs  of  the  national,  or  the  canons  of  the  visible 
General  Church,  though  it  acknowledged  the  Headship  and 
the  Patriarchate  of  the  Successor  of  St.  Peter. 

Protestant  Churches  in  Germany  repudiating  Papacy,  and, 
as  connected  with  it,  Episcopacy. 
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The  Churches  under  the  Patriarchate  of  Constantinople, 
who  charged  Rome  with  being  the  original  and  continuing 
cause  of  the  Schism  of  Christendom ;  and  under  this  Patri- 
archate should  be  included,  at  this  time,  the  Churches  of 
Russia,  Greece,  Syria,  and  Egypt, 

But  in  all  these  countries  there  were  Soman  Catholic  as 
well  as  Catholic  and  Protestant  subjects*  Haw  was  the 
relation  between  the  Roman  Catholics  and  the  Pope  to  be 
carried  on  when  the  religion  of  the  State  was  Protestant  or 
Catholic,  but  unconnected  with  Rome  ? — how  were  Protes- 
tant subjects  to  be  treated  in  Roman  Catholic,  and  Roman 
Catholic  subjects  in  Protestant  countries  ?  This  is  perhaps 
the  most  difficult  of  State  problems,  and  has  never  yet  been 
satisfactorily  solved. 

The  Reformation,  and  the  spirit,  which  arose  with  it,  of 
searching  inquiry  into  the  legitimacy  and  foundation  of  all 
claims,  naturally  affected  the  relations  of  Governments  as 
well  as  of  Churches  with  the  See  of  Rome. 

Before  we  consider  these  relations  in  the  case  of  individual 
States,  let  us  glance  at  their  general  features  in  all  States 
during  the  period  between  the  Treaty  of  Westphalia  and  the 
last  Treaty  of  Vienna. 

The  Council  of  Trent  was  not  able  to  extinguish  the 
general  desire — of  which  the  decrees  of  the  Councils  of  Basle 
and  Constance  had  been  the  expression — for  a  National 
Church,  one,  if  not  wholly  independent  of  Rome,  yet  con- 
nected with  it  only  by  a  recognition  of  its  Patriarchate  and 
Primacy.  Cismontane  canonists,  the  Anglicans,  and  the 
Protestants,  were  continually  employed  in  maintaining  that 
the  more  the  other  claims  of  Rome  were  considered,  the  more 
it  became  apparent  that  their  origin  was  to  be  traced  to  the 
false  Decretals  of  Isidore,  then  and  now  admitted  to  be 
forgeries,  and  which  had  been  fabricated  for  the  purpose  of 
maiming  and  weakening  the  true  Apostolical  rights  of  each 
individual  bishop  (n). 

(n)  "  Falsa  decretales  seculo  nono  illatae,  videntur  in  hunc  scopum 
fuiase  fabricate  ut  judicia  Epiacoporum  reddeient  magis  difficilia." — 
ZequeuXj  i.  339. 
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Many  and  sore  appear  to  have  been  the  strivings  of  the 
Church9  in  different  countries,  to  return  to  this  primitive 
state  of  order  and  discipline. 

The  attempt  was  acceptable  to  States  and  governors,  be- 
cause it  tended  to  secure  the  national  independence,  and  to 
prevent  the  allegiance  of  citizens  from  being  distracted 
between  the  claims  of  a  native  and  a  foreign  superior. 

It  was  the  constant  eudeavour,  therefore,  of  all  Princes 
and  Parliaments,  whether  Roman  Catholic,  Catholic,  or 
Protestant,  to  cut  off  the  channels  of  communication  and 
interference  with  their  subjects  which  the  Pope  kept  open. 

The  reception  and  authority  of  Legates  and  Nuncios, 
the  appeal  from  Ecclesiastical  Courts  to  Rome,  the  An- 
nates, the  establishment,  and  protection,  and  disposition  of 
Religious  Orders  and  Houses,  were  subjects  upon  which  the 
governors  of  States  were  continually  striving  to  repel  the 
Papal  claims ;  but  there  were  two  questions  which,  so  far 
as  'International  relations  with  the  Papacy  are  concerned, 
almost  exclusively  occupy  the  foreground  of  the  historical 
picture  during  this  epoch,  and  upon  which  the  struggle  was 
most  severe  and  most  important. 

1.  The  terms  under  which  the  Institution  or  Confirmation 
of  Bishops  should  be  obtained  from  the  Pope. 

2.  The  condition  of  previous  knowledge  and  sanction  on 
the  part  of  the  civil  Government,  with  respect  to  all  Bulls, 
Rescripts,  or  Apostolic  Letters,  promulgated  by  Rome 
within  the  dominions  of  the  foreign  State. 

With  respect  to  the  first  of  these  questions,  it  will  be 
seen  that,  during  the  epoch  which  we  are  discussing,  France, 
Austria,  Portugal,  and  Naples  were,  once  at  least,  upon  the 
verge  of  returning  to  the  primitive  practice  of  instituting 
and  confirming  bishops,  and  of  severing,  as  England  had 
done,  their  Episcopal  National  Church  from  all  dependence 
upon  the  Pope. 

CCCXXXVI.  There  is  one  other  question  (o)  connected 

(o)  Gerard*  Noodt,  Dissertatio  Quarta,  de  Religion*  ab  imperio  Jure 
Gentium  libera,  vol.  i.  p.  641.     (ed.  Lugd.  1785):    "Interest  ioquia, 
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with  this  subject,  of  a  mixed  public  and  International  cha- 
racter, the  treatment  of  which  has  greatly  perplexed  the 
Governments  of  States,  and  with  respect  to  which  their  in- 
tellectual errors  and.  moral  crimes  have  been  of  a  most 
grievous  kind — namely,  the  treatment  of  subjects  professing 
a  different  religious  belief  from  that  established  by  the 
State;  such  errors  and  crimes  as  are  illustrated  in  the 
treatment  of  the  Huguenots  in  France,  and,  in  a  less  degree, 
of  the  Roman  Catholics  in  Ireland.  No  idea  appears  to 
have  been  of  slower  growth  than  that  of  real  religious 
toleration.  The  absence  of  it  led,  as  we  have  seen,  to  the 
intervention  of  foreign  Governments  on  behalf  of  co- 
religionists in  other  States ;  but  it  led  also  to  a  still  more 
strange  result  in  France,  for  there  the  Roman  Catholic 
Government  (j?)9  which  would  not  tolerate  religious  dissent, 
concluded  a  regular  treaty  with  its  own  Protestant  subjects 
and  delivered  up  towns  and  cities,  like  Rochelle,  as  a  security 


civitatum  qua  forma,  quo  ritu,  quibua  caeremoniis  colatur  Deus,  nempe, 
ne  fiant  conyentus,  quorum  initiis  in  rempublicam  conjuration  ee,  et 
adversus  leges  stupra,  adulteria,  incestus,  cades,  parricidia,  falsa  testi- 
monia,  fraudesve  cogitentur.  Non  est  enim  religio  qua  permcies  humano 
generi  inducatur — scelus  est  cui  prsetexitur  color  religionis — id  cum  tur- 
hat  disciplinam,  et  stringat  fineni  civilis  conjunctionis,  non  obstat  Dei 
veneratio,  cur  non  perinde  ad  severitatem  legum  pertineat,  ac  si  adhibita 
non  esset  imago  religionis  ?  Sic  hominum  sacrificia  in  Africa  sustulit 
Tiberii  principatus,  sic  Bacchanalia  Roma  atque  in  Italia  coercuit  Senatus, 
cieterum,  innoxia  sit  Religio  nee  ad  turpe  atque  improbum  deflectat 
facinusy  sed  virtutem  juvat  et  bonos  mores,  sed  agat  ut  sal va  sit  Reipub- 
licee  reverentia,  quod  improbetur  ?  nisi  si  quia  non  flagitia  sect®  affinia, 
sed  sectam  quamquam  scelere  vacuam  puniendam  existimat  P  Sed  hoc 
injusti  ac  feri  et  crudelis  hominis  esse,  quis  non  videtP  n 

P.  642.  "  Nam  si  (secta)  perdendee  sit  Reipublica,  non  quia  nova  est 
prohiberi  debet  sed  quia  noxia" 

P.  644.  Noodt  remarks  that  Valentinian  the  elder  is  praised  by  Ammi- 
anus  (i.  lib.  30,  c.  9)  for  his  toleration  ;  and  Noodt  also  cites  Valentinian' g 
Constitution,  in  the  Codex  Theodorianus,  which  ends — "  Testes  sunt  leges 
a  me  in  exordio  imperii  mei  date  quibus  unicuique  quod  ammo  imbibis- 
set,  colendi  libera  facultas  tributa  est.  Nee  Haruspicinam  reprehendimus, 
sed  nocenter  exerceri  vetamut"    Valentinian  was  a  Christian. 

(p)  PortaUs,  Introd.  pp.  ix.-xix. 
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that  the  provisions  of  the  treaty  should  be  observed,— a 
most  unnatural,  fatal,  and  impossible  policy. 

The  Edict  of  Nantes  (a.d.  1598)  and  its  revocation  (a.d. 
1685)  are  among  the  most  painful  and  disgraceful,  but  also 
die  most  remarkable  and  instructive  pages  of  history. 

CCCXXXVII.  The  policy  pursued  by  the  Papacy 
upon  this  question  of  religious  toleration  deserves  notice. 
The  Pope,  having  in  vain  remonstrated,  by  his  Nuncio, 
against  the  Treaties  of  Munster  and  of  Osnabruck  (y),  put 
forth  a  protest  (r),  in  the  shape  of  a  Bull,  in  which  he  re- 
presented these  treaties  as  "infinitely  prejudicial  to  the 
"  Catholic  religion,  to  the  Divine  worship,  to  the  Apostolical. 
"  See  of  Rome,  to  inferior  Churches,  to  the  orders  of  the 
clergy,  as  well  as  to  their  ecclesiastical  jurisdiction,  autho- 
rities, immunities,  franchises,  liberties,  exemptions,  privi- 
leges, and  rights ;  inasmuch  as,  by  divers  articles  of  one 
"  of  these  Treaties  of  Peace,  the  lands  formerly  possessed 
"  by  the  clergy  in  those  countries  are,  amongst  others, 
"  abandoned  for  ever  to  the  heretics  and  their  successors : 
**  the  free  exercise  of  their  heresy  is  in  several  places  allotced 
to  these  heretics,  styled  of  the  Confession  of  Augsburg  ; 
land  is  promised  to  he  assigned  to  them  to  build  temples, 
and  they  are  admitted  along  with  the  Catholics  to  public 
functions  and  offices.  .  .  .  Therefore,  we,  of  our 
"  own  accord,  from  our  certain  knowledge,  after  mature  de- 
liberation, and  by  virtue  of  the  plenitude  of  the  ecclesias- 
tical power,  pronounce  and  declare  by  these  presents  that 

€t  the  aforesaid  articles have  been  by  right, 

"  are,  and  shall  be  for  ever,  null,  void,  of  no  value, 
"  iniquitous,  unjust,  condemned,  reprobated,  frivolous,  with- 
out any  force  or  effect,  and  that  no  one  is  bound  to  observe 
them,  although  they  should  have  been  confirmed  or 
strengthened  by  an  oath.     .     .     .     Nevertheless,  by  way 


(q)  Vide  ante,  vol.  i.  pp.  48,  335. 
-   (r)  Pari.  P.  fir  1816,  pp.  103,  104. 

VHistoire  dn    TraiU  de  Wedphalie,  par  le  Pere  Bougeant,  t  vii. 
pp.  412,  414,  423. 
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«of  greater  precaution,  and  as  far  as  may  be  necessary, 
we,  of  our  own  said  accord,  knowledge,  deliberation, 
plenitude  of  power,  condemn,  reprobate,  annul,  suppress,, 
and  deprive  of  all  force  and  value  the  aforesaid  articles,"  &c. 
CCCXXXVII  (a).  The  questions  arising  out  of  the 
Papal  Encyclic  Quanta  Curay  and  its  Appendix,  called  the* 
Syllabus  (*)  (issued  8th  December,  1864)  which  have  so  much 
disturbed  and  irritated  the  Governments  of  civil  States,  and 
the  recent  (t)  decree  of  the  Vatican  Council  (it),  in  the  Bull 

(*)  "  C'est  le  8  de*cembre  qu'apparut  le  travail  du  pere  Perrone  sous  la 
forme  d'une  encyclique  connue  de'sormais  dans  le  monde  sous  le  nom 
d'encyclique  Quanta  cura,  et  suiTi  d'un  syllabus  ou  serie  de  propositions' 
condamn&s  comme  impies  ou  hergtiques.  Pie  IX  traitait  de  delire  la 
liberty  de  conscience  et  des  cultes,  declarait  qu'on  n'est  catholique  qu'a  la 
condition  de  n'admettre  ni  la  separation  de  l'eglise  et  de  l'e*tat,  ni  In- 
dependence du  pouvoir  civil,  ni  la  liberty  de  l'enseignement,  de  la  presse, 
da  rassociation ;  il  proclamait  enfin  que  i  l'eglise  a  le  -droit  de  Her  lea 
consciences  des  fideles  dans  ce  qui  se  rapporte  a  l'usage  des  choses  tern- 
porelles,  et  de  reprinier  par  des  peines  temporelles  les  violateurs  de-ses 
loia.'  Quant  au  syllabus,  il  condamnait  quatre-vingts  propositions  qui' 
contiennent,  on  peut  le  dire,  les  plus  cheres  et  les  plus  precieuses  croy- 
ances  des  temps  modernes. 

"Lea  articles  16, 17, 18  condamnent  les  cultes  non  catholiques,  Particle 
24  revendique  pour  l'eglise  un  pouvoir  coercitif;  Tarticle  42  reclame 
pour  le  pouvoir  religieux,  en  cas  de  conflit  avec  le  pouvoir  civil,  les  droits 
que  les  gouvernements  modernes  ne  reconnaissent  qu'a  ce  dernier ;  l'article 
48  revendique  pour  VSglise  le  droit  de  s'immiscer  dans  la  legislation  civile, 
par  exemple,  pour  en  e filacer  tout  ce  qui  peut  tee  favorable  aux  protes- 
tants  et  aux  juifs ;  l'article  72  condamne  le  manage  civil ;  les  articles  15, 
77,  78,  79,  80,  tout  ce  qui  ressemble  a  la  liberte*  religieuse  ou  politique." 
—Ami.  des  Deux  Mondes  (1804-5),  pp.  206,  207. 

(0  July  18,  1870,  this  Bull  contains  a  "  decreto "  —  De  Bomani 
Pontificis  infattibili  magisterio. 

(u)  Some  of  the  documents  relating  to  this  subject,  as  well  as  to  the 
incorporation  of  the  Pontifical  States  into  the  Kingdom  of  Italy,  will  be 
found  in  the  Appendix. 

The  following  publications  should  be  studied  by  all  who  are  interested 
in  the  former  subject : — 

1.  OjJkieUeAktenstiicke  zu  dem  von  Seiner  Heiligkeit  dem  Papste  PiusIX. 
nach  Rom  berufenen  Oekumenischen  Condi  Im  Anhange.  Die  CoUemer 
Zaien-Adresse.    Berlin,  1869. 

This  work  includes  the  Encyclic  and  Syllabus  of  the  8th  December,1864. 

2.  Documenta  ad  tilustrandum  Concilium  Vaticanum  anni  1870.  Geaain- 
melt,  u.8.w.  von  Dr.  Friedrich.    Nordlingen,  1871. 
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or  Coatituzione  Pastor  JEternus,  with  respect  to  the  infalli- 
bility of  the  Pope,  cannot  properly  be  discussed  at  any 
length  in  this  work  (x).  These  questions  are  directly  of  a 
religious  character,  though  they  indirectly  touch  the  Inter* 
national  relations  of  States,  inasmuch  as  they  partake  of  the 
character  of  instruments  issued  by  an  authority  which  pro- 
fesses to  control  the  acts  of  foreign  subjects  and  to  affect 
their  relations  to  the  Governments  of  the  States  of  which 
they  are  members* 

This  indirect  invasion  of  the  civil  rights  of  foreign 
Governments  is  of  less  importance,  as  a  matter  of  Inter* 
national  Jaw,  since  the  Pope  has  ceased  to  be  a  de  facto 
Sovereign  of  an  independent  State ;  though,  according  to 
the  recent  Italian  statute  of  Guarantees  for  the  future 
status  of  the  Pope,  he  retains  a  sovereignty,  for  certain 
purposes,  without  territory  or  the  power  of  enforcing  his 
own  decrees  by  his  own  officers,  so  far  as  civil  results  are 
concerned. 


(x)  See  Appendix  for  some  papers  on  this  subject. 
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CHAPTER  VII. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  THE  ROMAN  CATHOLIC 
CHURCH  IS  ESTABLISHED,  DURING  THE  PERIOD  BE- 
TWEEN THE  REFORMATION  AND  THE  PRESENT  TIME. — 
THE   HISTORY   OF   CONCORDATA. 

CCCXXXVIII.  The  great  evil  of  the  Concordat  of 
Francis  I.  (a)  was  the  manifest  inequality  of  the  contract  in 
one  important  particular  between  the  contracting  parties.  It 
assigned  a  term  within  which  the  Crown  must  nominate,  but 
no  term  within  which  the  Pope  must  institute,  the  Bishop. 
In  this  inequality  the  ground  was  prepared  for  collision 
between  the  State  and  the  Pope.  The  advantage  was  neces- 
sarily and  greatly  upon  the  side  of  the  spiritual  potentate. 
Upon  the  Episcopate  the  clergy  depended  for  their  order, 
the  laity  for  the  enjoyment  of  religious  ministrations,  and, 
indirectly,  the  whole  realm  for  its  tranquillity.  If  the  Pope 
refused  institution,  the  Crown  had  no  means  of  redress, 
though  its  State  was  thrown  into  the  utmost  confusion,  and 
its  subjects  were  deprived  of  their  greatest  blessing.  The 
means  to  which  one  temporal  State  resorts  against  another 
temporal  State,  of  compelling  the  execution  of  the  contract, 
were,  or  ought  to  be,  wanting  in  this  instance. 

France  and  Naples  might,  and  did  indeed,  sometimes 
sanction  the  invasion  of  the  Papal  territories,  as  of  Avignon 
and  Beneventum,  and  so  far  treat  the  Pope  in  this  respect 
as  a  temporal  Prince,  as  to  have  recourse  to  the  means, 
which  International  Law  would  sanction,  of  compelling  a 
temporal  Prince  to  fulfil  his  contract. 

(a)  Be  Pradt,  pp.  304,  905. 
VOL.  II.  D  D 
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To  dwell  on  the  mischief  done  to  the  Church  alone  by 
this  consequence  of  the  Concordat  (£)  of  Francis  I.,  does  cot 
belong  to  this  work ;  but  such  mischief  to  the  State  and 
Church  could  never  have  arisen  under  that  primitive  rule 
of  the  Church  by  which  the  Bishop  was  elected  by  the 
laity  or  clergy,  or  both,  and  instituted  by  his  comprovincial* 
and  Metropolitan.  "  II  est  sans  doute  conforme  &  l'antique 
"  discipline  de  FlSglise  gallicane  d'attribuer  aux  Metropolis 
"  tains  et  aux  plus  anciens  fiveques  des  mStropoles  Finsti- 
"  tution  des  Eveques "  (c),  is  the  language  of  the  "  Ex- 
"  position  des  Principes  sur  la  Constitution  du  Clerg6  par 
"  les  Eveques  deputes  a  F  Assemble  nationale  "  in  1791  (</)> 
of  which  Pius  VI.  approved,  and  which  a  modern  French 
Council  has  pronounced,  not  unjustly,  to  be  one  of  the  fairest 
monuments  of  the  Gallican  Church. 

CCCXXXIX.  Between  the  reign  of  Francis  I.  and 
Louis  XIII.  (i),  on  account  of  the  Pope's  refusal  of  a  Bull 
of  institution  to  a  Bishop  nominated  by  Henry  IV.  to  the 
See  of  Auxerre,  that  see  was  vacant  for  twelve  years. 
Louis  XIII.  underwent  a  similar  refusal  in  the  person  of 
the  celebrated  De  Marca,  whom  he  had  nominated  to  the 
Bishopric  of  Conserans ;  and  the  vacancy  lasted  six  years, 
from  1642  to  1648. 

Three  Popes  (/)  successively  refused  the  confirmation  of 
the  Bishops  of  Louis  XIV.,  and  the  number  of  vacant  sees 
amounted  at  one  time  to  thirty-five.  In  later  times  the 
Pope  sometimes  accomplished  the  end  of  refusal  in  a  less 
direct  manner,  by  leaving  out  the  name  of  the  Prince 
in  the  Bull,  which,  according  to  the  Concordat,  ought  to 
be  there,  and  thereby  making  it  appear  that  the  nomina- 
tion was  made  proprio  motu  of  the  Pope,  and  not  of  the 


(b)  Be  I+adt,  i.  c.  14. 

(c)  See  this  exposition  at  length  in  Lequeux,  i.  499. 

(d)  Ibid.  387. 

(e)  Be  Pradt,  i.  c.  6. 

(  fx  Innocent  XI.,  Alexander  VIII.,  Innocent  Xil. 
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Sovereign.      Such  Bulls  were  of  course  rejected  by  the 
Prince. 

CCCXL.  To  these  disagreements,  in  spite  of  a  Concordat 
between  the  State  and  the  Pope,  Christendom  is  indebted 
for  the  ever-memorable  declaration  of  the  liberties  of  the 
Gallican  Church. 

As  early  as  1504  (g),  the  University  of  Paris  protested 
against  certain  powers  claimed  by  the  Legate  d'Amboise, 
with  respect  to  the  collation  of  benefices,  and  the  rights  of 
graduates,  and  asserted  with  respect  to  denying  the  absolute 
power  of  the  Pope,  that  "  in  hac  consistit  libertas  JEcclesia 
Gallicana"  In  1594,  Pierre  Pithou  (A)  published,  under 
the  title  of  "  Liberty  de  l'figlise  gallicane,"  a  sort  of  code 
of  eighty-four  articles,  deduced  from  two  maxims,  namely, 
the  independence  of  Princes,  and  the  limitation  of  Papal 
authority  by  canons  and  councils.  This  code  Has  been 
called  by  French  writers  the  Palladium  of  France,  and  has 
actually  been  cited  in  edicts,  as  in  that  of  November,  a.d. 
1719  (t).  In  1651  it  was  published,  after  De  Marca  had 
defended  it  in  his  great  work,  with  a  €t  privilege  "  prefixed 
by  the  King,  in  which  the  work  was  represented  as  placing 
the  Regalia  of  the  Crown  in  ecclesiastical  matters  beyond 
dispute  (A). 

In  a.d.  1614,  the  States-General  complained  bitterly  of 
infringements  upon  their  liberties.  In  1663,  the  Sorbonne 
put  forth  six  articles  (/),  denying,  in  the  plainest  language, 
all  authority  of  the  Pope,  direct  or  indirect,  in  temporal 
matters,  declaring  that  he  had  no  power  of  dispensing  with 

(g)  Zequeux,  L  358. 

(A)  The  most  learned  Frenchman  of  his  time ;  born  at  Troyes,  died 
1596,  at  the  age  of  57.  Francois  Pithou,  his  brother,  shared  his  labours 
and  fame. 

(0  Durande  de  Mailkme,  cit.  t.  iii.  194,  contains  the  eighty-four 
articles  at  length. 

(k)  The  most  famous  commentary  on  Pithou's  work  is  that  of  Jacques 
Dupuis,  in  two  vols,  folio.  Some  of  the  propositions  contained  in  it  were 
condemned  by  an  assembly  of  the  clergy  in  1640.  ' 

(/)  Durande  de  Maillane,  ubi  supr.  t  iii.  210. 

dd2 
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the  obedience  of  subjects,  of  deposing  Bishops,  that  he  waa 
not  infallible,  and  asserting  the  inferiority  of  the  Pope  to  an 
oecumenical  council,  and  proclaiming  that  the  King  had  no 
superior  but  God. 

In  1673  (m),  Louis  XIV.  extended,  by  -an  edict,  his 
Regale  over  all  the  dioceses  of  his  kingdom.  Two  prelates  (n) 
only  resisted  this  edict;  one  of  whom  appealed  to  Pope 
Innocent  XL,  and  was  protected  by  him.  The  Archbishop 
of  Toulouse,  nevertheless,  proceeded  against  the  Bishop  and 
his  Vicars-General.  The  quarrel  between  the  Crown  and 
the  Pope  became  exacerbated. 

The  King,  under  the  advice  of  Le  Pellier  and  Bossuet, 
appealed  to  a  general  assembly  (0)  of  his  clergy ;  and  the 
result  was  the  famous  declaration  of  the  clergy  in  1682, 
sanctioned  by  thirty-four  bishops,  and  contained  in  four 
articles,  pretty  much  the  same  in  effect  as  the  six  articles  of 
the  Sorbonne,  and  recognising  by  name  the  authority  of  the 
Council  of  Constance.  It  was  approved  by  Royal  Edict  in 
March  1682  (/?),  and  annulled  by  a  Brief  from  Innocent  XI., 
of  April  11,  1682.  The  Pope  arbitrarily,  and  not  upon  any 
alleged  canonical  or  moral  defects,  refused  Bulls  of  Institu- 
tion to  the  Bishops  nominated  by  the  Crown.  Alexander 
VI.  went  a  step  further  than  his  predecessor,  and  published, 
January  20,  1691,  the  Bull  Inter  multiplices,  by  which  he 
annulled  the  resolutions  equally  with  respect  to  the  Regale 
( q)  and  the  spiritual  authority, — a  Bull,  it  may  be  observed, 


(m)  De  Pradt,  I  885. 

(n)  jyAleth  and  De  Pointers.  The  latter  published  a  perspicuous 
little  tract,  entitled  Traits  de  la  Rtgale.  "  The  RSgak,"  he  says,  "  con- 
sists in — 

"  1.  La  disposition  des  revenue  de  l'£glise  vacante. 
"  2.  La  collation  de  plein  droit  des  benefices  non  cures  durant  la 
vacance  du  siege  episcopal." — P.  5. 
(0)  It  was  at  the  opening  of  this  meeting  that  Bossuet  published  his 
sermon  "  Sur  V  Unite*  de  VEglise." 

(p)  Which  in  February,  1810,  Napoleon  declared  by  an  Imperial  De- 
cree, and  promulgated  as  the  Law  of  France. 
(q)  Lequevx,  iv.  372,  873. 
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subsequently  confirmed  by  another,  the  Auctoremjidei,  of 
Pius  VI.  (r). 

Meanwhile  the  question  of  ambassadorial  privileges  arose 
at  Rome ;  the  Pope  excommunicated,  the  Ambassador  pro- 
tested (*)•  The  Nuncio  at  Paris  was  put  under  restraint ; 
Avignon  was  seized  upon  (t) ;  thirty-five  Bishops  were 
refused  Bulls ;  the  Advocate-General  of  the  Parliament  of 
Paris  spoke  of  the  convocation  of  a  council,  and  of  a 
return  to  the  Pragmatic  of  providing  for  their  own  Church 
without  the  Pope. 

CCCXLL  The  Bishops  were  on  the  point  of  rejecting 
altogether  the  Papal  authority,  when  Louis  XIV.,  aided  by 
Bossuet,  prevented  this  catastrophe  (ti). 

(r)  In  1786,  when  Scipio  11100,  Bishop  of  Pistoja  and  Frato,  called  a 
Diocesan  Synod,  which  more  than  adopted  the  French  articles. — Coppiy 
Annali  d  Italia,  i.  p.  155. 

(*)  The  following  dissertations  by  D'Aguesseau  should  be  noticed : — 

"  Memoires  historiques  sur  lee  Affaires  de  VlSglise  de  France,  depuis 
1607  jusqu'au  1710,  ou  Recit  de  ce  que  M.  le  Chancelier  d'Aguesseau 
a  fait  en  faveur  des  Maximes  du  Royaume,  dee  Liberty  de  lf£glise  galli- 
cane,  et  de  notre  Droit  public  ecclesiastique,  dans  la  dispute  du 
Quiltisme  en  1697  j  dans  les  affaires  du  Bref  de  1703  contre  le  fameux 
cas  de  conscience,  de  la  Butte '  vineam  Domini  Sabaoth '  de  1705 j  de 
M.  r£veque  de  Saint-Pons,  et  de  la  Declaration  des  douze  £veques  en 
1610  au  sujet  de  P  Assembled  du  Clerge*  de  1705."— Tom.  xiii.  p.  161. 

"  Fragment  d'une  y*  Instruction,  qui  n'a  pas  6te"  achevee. — Sur  l'6tude 
du  Droit  ecclesiastique. — Notions  g&i&ales  sur  la  maniere  d'6tudier  le 
Droit  ecclesiastique." — Ibid.  torn.  i.  p.  415. 

"XXVI.  Plaidoyer.  D.  7  aoust  1698.— Dans  la  Cause  de  Frere 
Houdiart,  Cordelier,  qui  s'etoit  fait  transferer  dans  l'ordre  de  S.  Benoit  et 
de  Charles  du  Sault 

"1°.  Si  un  Bref  du  Pape  portant  confirmation  d'une  translation  d'un 
Religieux,  d&laree  abusive  par  un  Arret,  est  abusif  ? 

4i  2°.  Si  ce  Bref  et  des  Lettres-Patentes  obtenues  du  Roi  pour  en  or- 
donner  1' execution,  peuvent  avoir  effet  au  prejudice  d'un  tiers  P  " — Ibid. 
torn.  ii.  p.  597. 

(t)  As  it  had  been  in  1663,  when  the  Ambassador  was  insulted  at 
Rome.  Satisfaction  was  demanded  and  obtained,  and  an  obelisk  erected 
at  Rome,  with  an  inscription  recording  the  fact. 

(w)  "  Dies  war  der  Augenblick,  wo  jene  Bischofe  auf  dem  Punkte 
standen,  das  Schisma  ouch  formell  auszusprechen ;  der  Entwurf  der  De- 
claration war  ganz  in  diesem  Sinne  von  dem  Bischof  von  Tournay  gefasst. 
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Peace  was  made  in  1693  with  Innocent  XI.  Certain 
Bishops  were  induced  to  write  a  penitential  letter  to  the 
Pope,  and  Louis  XIV.  promised  him  by  letter  that  the 
Edict  of  1682  should  not  be  executed,  though  it  was  not  to 
be  recalled.  For  in  1713,  when  Clement  XI.  called  upon 
Louis  to  forbid  the  teaching  of  the  four  articles,  that  monarch 
wrote  a  letter  to  say  he  had  engaged  not  to  enforce  the  execu- 
tion of  the  Edict  of  1682,  but  that  it  would  be  unjust  to  forbid 
the  articles  being  taught.  The  Pope  was  satisfied,  and  issued 
the  Bulls.  The  letter  was  kept  as  a  trophy  of  the  submission 
of  the  Gallican  Church,  brought  to  Paris  by  Pius  VII.  in 
1801,  and  soon  afterwards,  it  is  said,  burnt  by  Napoleon  (x). 

CCCXLII.  The  revocation  of  the  edict  of  Nantes,  the 
theological  quarrels  between  Jesuits  and  Jansenists,  and  the 
miserable  discords  arising  out  of  the  Bull  Unigenitus,  closed, 
in  sorrow  and  disgrace,  the  seventy-two  years' reign  of  Louis 
XIV.  in  1715  ;  but  it  should  be  mentioned  that,  in  the 
year  1695,  an  Ecclesiastical  Edict —in  imitation  of  those 
precursors  of  modern  codes,  the  Civil  Edicts  of  1665  and 
1670 — incorporated  into  a  sort  of  code,  without  reference 
to  Borne,  a  recapitulation  and  readjustment  of  a  great  variety 
of  previous  domestic  legislation  upon  the  Gallican  Church, 
especially  of  the  mutual  duties  and  relations  of  it  and  the 
civil  power. 

CCCXLIIL  In  1716  (y),  Clement  XI.  at  first  refused 
Bulls  of  confirmation  on  grounds  connected  with  the  Unige- 
nitus  Bull,  to  the  Bishops  of  Bayeux,  Tours,  and  Rhodes, 
but  yielded  at  last  to  the  positive  demands  of  the  Regent. 

In  1723,  when  the  infamous  Dubois  was  installed  in  the 
chair  of  the  President  of  the  Assembly  of  the  Clergy,  he 
proclaimed  his  intention  of  acting  the  part  of  an  Ultramon- 


Doss  es  nicht  dazu  kam,  war  das  Werk  Ludwigs  und  des  grosses  Bos- 
suet" — PhiUipps,  Kirchenrecht,  iii.  358. 

(jc)  a  On  ne  viendra  plus  nous  troubler  avec  oes  cendres"  Napoleon  ia 
reported  to  have  said  when  he  burnt  it.— Be  Pradt,  i.  363,  854. 

(y)  Be  Pradt,  i.  366.  This  was  at  the  time  when  no  opposition  was 
made  to  the  conferring  of  the  Cardinal's  hat  upon  Bubois, 
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tane  Cardinal  (z).     But   death  interrupted  his  design  of 
covering  his  many  vices  with  the  mantle  of  disloyal  bigotry. 

In  1762,  the  Order  of  the  Jesuits,  the  great  champions  of 
the  Papal  Power,  was  suppressed  by  a  decree  of  the  Parlia- 
ment of  Paris. 

CCCXLIV.  In  1766,  Louis  XV.  put  forth  a  decree— in 
which  he  referred  to  the  Edicts  of  1682,  1695,  and  a  decree 
of  his  Council  in  1781,  as  containing  the  undoubted  Law  of 
France — that  though  the  Church,  having  a  real  authority 
from  God,  was  subordinate  to  no  other  in  spiritual  matters, 
the  temporal  power, "  which  emanates  from  God,  is  held  from 
"  God  alone,  and  is  neither  directly  nor  indirectly  depen- 
"  dent  on  any  other  power  on  earth ;"  that  though  the  Church 
has  exclusive  power  to  pronounce  upon  questions  of  doctrine, 
yet  the  State,  before  it  assisted  in  their  execution,  had  a 
right  to  examine  their  form,  to  see  that  they  are  agreeable 
to  the  constitution  of  the  kingdom,  whether  they  will  affect 
public  tranquillity,  as  well  as  to  prevent  qualifications  un- 
authorised by  the  Church  being  attached  to  their  publication ; 
that  it  was  the  duty  of  the  temporal  power  to  watch  over 
the  honour  of  citizens,  and  to  see  that  it  was  not  violated 
by  the  non-observance  of  ancient  rules  and  forfnalities,  with 
respect  to  which  the  Sovereign  was  to  be  considered  as  the 
external  bishop  and  avenger ;  that  he  had  a  right  to  declare 
invalid  vows  which  are  not  in  conformity  with  civil  or  canon- 
ical rules,  and  to  reject  and  exclude  religious  orders  which  are 
injurious  to  the  State ;  and,  therefore,  that  in  order  to  pre- 
serve the  just  boundaries  between  the  temporal  and  spiritual 
powers,  it  was  ordered  that  all  the  royal  edicts,  and  espe- 
cially the  edicts  of  1682  and  1695,  should  be  executed 
throughout  the  kingdom,  and  that  the  four  resolutions  of  the 
assembled  Bishops  of  the  kingdom  in  1682  should  be  in- 
violably observed,  supported  by  all  universities,  and  taught 
in  all  seminaries  throughout  the  kingdom  (a). 

(z)  Histoire  de  France,  par  H.  Martin,  torn.  zvii.  p.  293,  ecL  1851. 
(a)  See  Appendix  to  Rsportfrom  Committee  on  Regulation  of  Roman 
Catholics  in  Foreign  Countries^  ordered  by  the  House  of  Commons  to  be 
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CCCXLV.  Here  we  must  notice  the  conduct  of  the 
Pope  to  a  petty  Italian  State  on  account  of  the  manner  in 
which  it  was  regarded  in  France.  In  1768  the  Duke  of 
Parma  made  an  edict  upon  a  variety  of  subjects  of  a  mixed 
civil  and  spiritual  character,  and,  among  other  matters, 
forbad,  without  his  permission,  appeals  to  Some  from  litiga- 
tions as  to  the  benefices  of  the  Duchy ;  he  forbad  also  com- 
missions to  be  conferred  on  strangers,  and  ordered  that  "  no 
"  writing  coming  from  Rome,  or  other  foreign  country," 
should  have  any  effect  in  Parma  without  the  Sovereign's 
exequatur.  Clement  XIII.  published  a  Brief  (monitorio  di 
Parma)  calling  the  Duchy  his  own  (nostro  ducato  di  Parma), 
declaring  the  edict  void,  forbidding  all  ecclesiastics  to  obey 
it,  and  pronouncing  that  all  concerned  in  the  publication 
had  incurred  the  censures  of  the  Bull  In  Coma  Domini, 
and  could  not  be  absolved  except  by  the  Pope  or  his  succes- 
sors (ft). 

Du  Tillot,  the  Minister  of  Parma,  appealed  to  the  Courts 
of  Europe  against  this  act,  and  not  in  vain :  for  the  reference 
to  the  Bull  In  Cozna  Domini  had  exasperated  all  the 
Sovereigns,  and  the  Bourbons  were  also  especially  offended 
by  the  aggression  on  their  kinsman.  Portugal  condemned 
the  Brief.  The  King  of  Spain  put  out  an  edict  that  the 
Bull  In  Cozna  had  never  been  received  in  his  dominions. 
The  Parliament  of  Paris  reprobated  the  Brief  (c),  and  ob- 
served that  all  countries  rejected  the  In  Coena  Bull,  attacked 
violently  the  continual  reappearance  of  obsolete  and  illegal 


printed  in  1816-1817,  and  to  be  reprinted  in  1852.  In  this  publication, 
but  still  more  in  the  Correspondence  respecting  the  Relations  existing 
between  Foreign  Governments  and  the  Court  of  Home,  printed  by  Parliament 
in  1851,  is  contained  a  vast  mine  of  information.  No  work  exists  which 
gives  the  modern  history  of  these  relations  with  a  fulness  of  detail  at  all 
comparable  to  this  latter  publication,  and  the  authority  furnished  by  the 
ministers  of  each  country  is  indisputable. 

(6)  Coppi,  i.  p.  77. 

Martens,  TV.  i.  p.  495. 

(c)  This  arret  (26th  February,  1768)  of  Parliament  is  referred  to  as 
clear  law  in  the  first  of  the  Organic  Articles. —  Vide  post. 
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pretensions  of  Rome,  and  expressed  indignation  at  the 
censure  on  the  exequatur,  "  which  is  the  law  of  all  countries 
"  and  particularly  of  France?  and  requested  that  the  law, 
contained  in  the  77th  article  "  of  our  liberties,"  should  be 
enforced,  viz.,  "  that  all  bulls  and  despatches  coming  from 
"  the  Court  of  Some,  without  exception,  are  to  be  examined, 
"  to  ascertain  whether  they  do  not  contain  any  thing  that  in 
any  manner  may  prove  prejudicial  to  the  rights  and 
liberties  of  the  Gallican  Church  (d),  and  to  the  authority 
of  the  King."  The  principal  propositions  maintained  by 
this  Parliament  were  embodied  and  promulgated  in  a  Royal 
Declaration  in  the  same  year. 

The  Pope  found  no  support.  Maria  Theresa  coldly 
replied  to  his  solicitations  for  aid,  that  it  was  not  an  affair  of 
religion,  but  of  State  policy.  Venice  declared  also  against 
the  Pope.  The  King  of  Naples  invaded  Benevento  and 
Pontecorvo ;  the  King  of  France  Avignon  and  the  Yenaissin. 
All  the  Sovereigns  demanded  the  recall  of  the  Brief,  and 
the  Papal  suppression  of  the  Jesuits. 

CCCXLVI.  Clement  XIII.  died  in  the  midst  of  this 
tumult.  Clement  XIV.  (Lorenzo  Ganganelli),  leaning 
rather  to  the  Regalisti,  who  counselled  concession,  than  to 
the  Zelantiy  who  wished  to  uphold  all  the  claims  of  Rome, 
restored  peace.  He  prohibited  the  reading  of  the  Bull  In 
Cama9  made  concessions  to  Sardinia,  sent  a  Nuncio  to  Por- 
tugal, suspended  the  monitorium  against  Parma,  and  in  1773, 
true  to  the  policy  of  the  Roman  See  in  the  case  of  the 
Templars,  pronounced  the  decree  of  dissolution  against 
the  most  faithful  soldiers  of  his  see,  the  Jesuits. 

The  French  Revolution  was  followed  (1789)  by  the 
confiscation  of  the  property  of  the  Church,  and  what  was 
called  the  civil  constitution  of  the  clergy,  one  main  feature  of 

(d)  Requisition  of  the  Attorney- General  and  ArrH  of  the  Parliament  of 
Paris.     Report  of  1817,  Pari  Papers,  pp.  179-181. 

Vide  ibid,  for  Letters  Patent  of  the  King  in  1772,  suspending  the  execu- 
tion of  the  arrSt;  but  the  substance  of  it  was  proclaimed  in  a  Royal 
Declaration,  8th  March,  1772.—  Vide  ibid.  pp.  178-181. 
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which  was  that  the  Bishops,  though  they  were  to  announce 
in  writing  their  appointment  to  the  Pope,  were  not  to  re- 
ceive from  him  canonical  institution,  but  from  the  Metropo- 
litan or  senior  Bishop.  Thirty  Bishops  protested  against 
these  measures,  and  the  Pope  condemned  them  in  various 
Briefs. 

CCCXL  VII.  Passing  over  the  persecutions  of  the  clergy, 
the  history  of  the  Constitutional  Church,  the  consecration 
of  constitutional  Bishops,  we  approach  the  second  and  the 
existing  Concordat  of  France,  namely,  that  between 
Napoleon  and  Pius  VII.  in  1801.  It  consists  of  seventeen 
articles. 

The  preamble  recognised  on  the  part  of  France,  that  the 
"  Catholic  Apostolic  Roman  religion  "  was  that  of  ih%  great 
majority  of  French  citizens,  and,  on  the  part  of  Rome,  that 
great  advantages  had  accrued,  and  were  expected,  to  this 
religion  from  the  re-establishment  of  it  in  France,  and  the 
public  profession  of  it  made  by  the  Consuls ;  that  a  new 
arrangement  of  dioceses,  "de  concert  avec  le  gouvernement," 
should  be  made ;  that  the  First  Consul  should  nominate, 
and  the  Pope  institute  Bishops,  according  to  the  ancient 
forms  used  in  France ;  that  the  Bishops  and  Ecclesiastics  of 
the  second  order,  before  entering  into  their  functions,  should 
swear  obedience  to  the  Republic,  and  not  to  abet  by  council 
or  undertake  any  plot,  "  soit  au  dedans,  soit  au  dehors," 
contrary  to  the  public  tranquillity,  and  to  reveal  anything 
of  the  kind  to  the  Government.     It  provided  that  the  First 
Consul  should  have  the  same  rights  and  prerogatives  as  the 
ancient  Government.      This    Concordat  was   followed   by 
certain  Bulls,  "  Indults?  and  Briefs  (e)  on  the  part  of  the 
Pope,  the  most  remarkable  of  which  was  the  Brief  Tarn 
multa,  in  which  the  Pope,  in  order  to  facilitate  the  new 
arrangements  with  Bonaparte,  obliged  eighty-one  Bishops, 

(e)  Ecclesia  Chridi,  15th  August,  1801. 
Qui  Christi  Domini,  80th  November,  1801. 

Indult.  Apostolicce  Sedis,  9th  April,  1802,  by  the  Pope's  Legate,  Caprara, 
diminishing  the  number  of  Festivals. 
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admitted  to  be  "  widens  et  veritable*  JEviques,"  as  the  reward 
of  their  fidelity  to  the  Church,  and  their  loyalty  to  the 
Crown,  to  resign  their  sees.  Forty-five  submitted ;  thirty- 
six  (/)  resisted.  It  should  never  be  forgotten  that  the 
Pope  proceeded,  by  the  Bull  Qui  Christi  Domini,  to  deprive 
these  thirty-six  prelates  of  their  sees,  without  the  form  of  a 
canonical  judgment,  without  an  allegation  of  fault,  much  less 
of  crime,  upon  the  naked  plea  of  the  necessity  of  the  time. 
Civil  history  might  be  searched  in  vain  for  an  act  of  more 
flagrant  injustice.  Ecclesiastical  history  affords  no  precedent, 
and  will,  it  may  be  hoped,  afford  no  imitation,  of  so  bare- 
faced a  contempt  for  all  moral  right,  as  well  as  all  Canonical 
Law  and  custom.  The  very  apology  gave  the  enemies  of 
religion  the  occasion  of  rejoicing  at  the  practically  acknow- 
ledged dependence  of  the  Church  upon  the  State. 

CCCXLVIIL  Little  good  accrued  to  the  Roman  See 
from  this  servility  to  Napoleon  I.  On  the  very  day  upon 
which  the  Concordat  was  published,  articles  organiques  of 
the  Government  were  issued;  which,  though  remonstrated 
against  by  the  Pope,  and  though  their  abrogation  formed  a 
part  of  the  abortive  Concordat  of  1817  (g),  remain,  it  should 
seem,  to  this  day  a  hi  de  TEtat  (A).  These  articles  were 
prefaced  by  Portalis  (no  mean  name  in  French  jurisprudence). 
They  contain  provisions  with  respect  to  the  verification  oj 
Bulls,  the  Delegates  of  the  Pope,  the  Decrees  of  Councils 
held  out  of  France,  and  of  General  Councils,  and  of  the 
Appel  comme  (Tabus  (with  a  very  long  enumeration  of 
possible  cases  for  its  exercise),  which  secured  the  indepen- 

(/)  Some  of  these  retired  to  England.  They  formed  what  was  called 
"  La  Petite  Eglise,"  and  which, -like  the  Nonjuring  Church  in  England, 
continued  to  exist  for  some  time.  Indeed,  it  would  appear  not  to  have 
been  wholly  extinct  in  1852.  For  some  account  of  them,  see  The  Guar- 
dian of  February  4,  1852. 

(ff)  LequenXj  iv.  400. 

(A)  The  clause  for  its  abrogation  was  one  of  the  impediments  which 
prevented  the  execution  of  the  proposed  Concordat ;  for  the  clause  would 
have  required  the  consent  of  the  Chambers,  which  could  not  be  obtained. 
—Ibid.  402. 
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dence  of  the  kingdom  in  a  more  stringent  manner  than 
any  preceding  edicts  or  regulations  had  done  (t).  The 
memorable  journey  of  Pius  VII.  to  Paris,  his  consecration 
of  Napoleon,  their  subsequent  quarrel,  chiefly  on  the  Bulls 
of  institution,  the  outrage  offered  to  the  Pope  at  Rome, 
Napoleon's  demand  that  the  Holy  See,  in  logical  consistency 
with  its  claims  and  position  (A),  should  cease  to  hold  any 
communion  with  Schismatics  like  Russia  and  England; 
the  final  annexation  of  the  Papal  dominions  to  France  by 
the  decree  of  Schonbrunn  (/)  (17th  May,  1809),  the  scan- 
dalous seizure  of  the  Pope,  his  imprisonment  (m)  at  Savona 
and  Fontainebleau,  and  the  excommunication  of  Napoleon, 
are  pages  of  history  well  deserving  of  study,  but  which  the 
limits  of  this  work  compel  us  to  pass  by ;  nevertheless,  it 
belongs  to  the  object  of  this  chapter  to  notice  that  Napoleon 
sought  to  justify  his  outrage  by  referring  to  the  donations 
of  his  "  auguste  pr6d£cesseur,"  Charlemagne,  to  the  Roman 
See,  as  having  caused  an  incompatible  mixture  of  temporal 
and  spiritual  power,  fruitful  in  discord,  because  it  had  always 
induced  the  Pope  to  employ  the  influence  of  the  latter  to 
support  the  pretensions  of  the  former  (w).  At  the  very  time 
when  Napoleon  brought  these  charges  against  the  Pope,  he 
meant  to  make  his  spiritual  power  a  political  instrument,  and 
to  fix  his  residence  in  France. 

CCCXLIX.  The  Pope  resorted  for  his  defence  to  die 
weapon  of  his  predecessors ;  he  issued  a  Bull  (o)  of  excom- 


(*)  Articles  23  and  24  provided  for  the  teaching  in  all  schools  of  the 
four  Gallican  propositions. 

(k)  SchoeUy  Archives  historiqves  et  politique*,  ii.  3. 

(0  Koch,  Hist,  des  Tr.  iii.  115. 

(m)  Napoleon's  conduct  was  shameful,  and  wholly  indefensible.  But 
it  is  sometimes  forgotten  that  the  great  Charles  V.  at  the  same  time  im- 
prisoned the  Pope  and  prayed  for  his  deliverance  from  captivity,  and 
that  Charles  V.  was  never  excommunicated. 

(n)  It  is  truly  said  by  Rat  ike,  that  the  Constituent  Assembly  meant  to 
detach  itself  from  the  Pope,  the  Directory  to  destroy  him,  and  Napoleon 
to  make  him  a  tool. 

(o)  In  the  Memorie  del  Cardinal*  Paeca,  i.  234,  this  Bull  is  to  be 
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munication,  not  against  Napoleon  by  name  (p),  but  against  all 
who  had  in  any  way  perpetrated,  connived,  assisted  at,  or  coun- 
selled the  division  and  rapine  of  the  Holy  See.  This  is  no 
longer  (q)  the  last  instance  in  history  of  the  exercise  of  this 
power  by  the  Pope.  It— like  the  Bull  of  March  26,  1860, 
against  the  invaders  of  the  Pontifical  States — was  couched 
in  different  language  (r)from  the  Bulls  against  Henry  VJLJLI. 
and  Elizabeth ;  it  did  not  call  upon  the  subjects  of  the  ex- 
communicated Prince  to  rebel,  or  upon  foreign  Powers  to 
invade  his  territory,  but  it  refused  absolution  from  the 
penalties  of  the  Major  Excommunicatio,  "donee  omnia 
"  quomodolibet  attentata  publice  retractaverint  revocaverint 
"  cassaverint  et  aboleverint,  ac  omnia  in  pristinum  statum 
"  plenarie  et  cum  effectu  reintegraverint,  vel  alias  debitam 
"  et  condignam  Ecclesise  ac  nobis  et  huic  sancto  Sedi  satis- 
"  factionem  in  premissis  praestiterint "  {si).  The  spiritual 
power  of  the  Pope  was  therefore  exerted,  if  not  to  extend,  as 
it  had  been  in  1707  and  1768  (f),  yet  principally  to  recover 
territorial  right  and  property :  all  these  latter  excommuni- 
cations were  practical  applications  of  the  article  in  the 
Council  of  Trent  (w)  which  has  been  mentioned  above,  and 
which  was  cited  in  the  Bull  of  Pius  VII.  (x). 

CCCL.  At  Savona  the  Pope  consented,  if  consent  can  be 
predicated  of  a  prisoner,  to  the  demand  of  his  captor,  that 
when  a  Bull  of  institution  had  been  refused  by  him  on  other 
grounds  than  those  of  personal  unworthiness,  the  institution 

found  in  externa,  I  cannot  discover  it  in  the  volume  of  the'  Buttarium 
which  relates  to  Pius  VII. 

(p)  "  Oubernktm  Galticanum"  occurs  in  the  instrument.  So  in  the 
Encyclic  of  1871,  and  other  preceding  documents  Subalpinum  Gtoberniunu 

(q)  As  it  was  when  the  first  edition  of  this  work  was  published. 

(r)  De  Pradt,  ii.  406, 407. 

(*)  Memorie  del  Card.  Pacca,  p.  247. 

(t)  To  support  the  claims  of  the  Papal  See  to  the  Duchy  of  Parma, 
the  Pope  twice  issued  excommunications — once  in  1707,  once  in  1768 — 
against  the  Duke  of  Parma. 

(«)  Sess.  22.  c.  iv.  is  mentioned  in  Pacca,  but  it  must  be  a  misprint 
for  xi. 

(x)  De  Pradt,  ii*  324.    See  the  instrument  of  consent,  p.  470. 
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should  devolve  after  six  months  on  the  Metropolitan  (y). 
This  provision,  which  Roman  Catholic  Princes  have  always 
striven  for  in  vain,  was  also  inserted  in  the  fourth  article  of 
the  Concordat,  signed  at  Fontainebleau,  January  25,  1813 
(*)•  That  Concordat  the  Pope,  as  is  well  known,  after- 
wards, though  by  no  means  immediately  afterwards,  repu- 
diated, and  it  may  always  be  truly  said  that,  inasmuch  as 
the  free  agency  of  both  parties  is  of  the  essence  of  a  valid 
contract,  and  the  Pope  was  at  this  time  a  prisoner  (a),  and 
not  permitted  to  consult  with  the  advisers  whom  he  would 
have  chosen,  his  approbation  was  an  extorted  act  and  null. 
Nevertheless  the  great  feature  of  this  Concordat  was  to 
secure  religious  peace  to  France ;  it  prevented  the  possibility 
of  the  clergy  and  laity  of  France  being  deprived  of  the 
functions  of  the  Bishops  at  the  arbitrary  will  of  a  foreign 
spiritual  power.  The  Pope  would  have  been  no  longer  able 
to  refuse  institution  to  a  canonically  qualified  nominee  of 
the  Prince,  without  assigning  any  reason,  or  assigning  one 
which  had  a  clear  reference  to  temporal,  and  not  to  spiritual 
grounds.  The  Prince  was  obliged  to  nominate  within  six 
months,  and  the  Pope  to  institute  within  the  same  period, 
otherwise  the  institution  devolved  on  the  Metropolitan,  or 
on  the  oldest  Bishop  of  the  province.  Such  a  scandalous 
vacancy  of  sees  as  has  been  already  mentioned  could 
never,  under  these  regulations,  have  again  disorganized  the 
Church  (A). 

(y)  This  was  also  declared,  after  the  failure  of  the  Ecclesiastical 
Council  in  1811,  by  the  Edict  of  5th  August,  1811.  The  Pope  at  Savona 
agreed  to  this,  but  the  Metropolitan  was  to  institute  in  the  name  of  the 
Pope.— De  Pradt,  601,  512,  note. 

(c)  See  this  Concordat,  Pacca,  ii.  215. 

De  Pradt  says  that  Pacca  belonged  to  that  class  of  men  "faits  pour 
tout  gater." 

(a)  "  Ma  ci  siamo  in  fine  sporcificati  (eporcati).  Qnei  Cardinal*  .  .  . 
mi  strascinarono  al  tavolino,  e  mi  fecero  sottoscrivere,"  Pius  VII.  said  to 
Pacca.  At  the  same  time,  it  would  seem,  from  what  passed  between 
them,  as  i^  at  that  thne,  the  Pope  did  not  intend  to  rely  upon  the  con- 
tract being  void,  as  extorted  by  force. — Pacca,  ii.  196-199. 

(b)  De  Pradt,  iil  13. 
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CCCLI.  The  restored  House  of  Bourbon  endeavoured  to 
effect  a  fourth  Concordat,  that  of  1817,  by  which  the  Con- 
cordat of  Francis  I.  should  be  re-established;  that  of  1801, 
and  the  organic  articles,  abolished :  but  the  attempt  (c)  was 
vain  (d). 

During  the  Pontificate  of  (e)  Gregory  XVI.  and  the 
•reign  of  Louis  Philippe,  Monsieur  Guizot  used  his  utmost 
efforts  to  bring  the  Papal  Government  (/)  into  harmony 
with  the  improved  and  improving  civil  administration  of 
every  other  State. 

His  correspondence  in  1845  with  Rossi  (<?)  the  French 
ambassador  at  Rome,  himself  an  Italian,  is  interesting  and 
instructive.  It  furnishes  one  of  the  many  proofs  that  the 
improved  civil  administration,  which  the  interests  of  the 
governed,  no  less  than  the  spirit  of  the  age,  required,  was 
incompatible  with  the  maintenance  of  the  Jesuit  influence 
and  the  Papal  Curial  system.  It  was  not  that  the  priest 
did  not  desire  the  happiness  of  the  subject  as  much  as  the 
statesman ;  it  was  not  that  the  priest  could  not,  because  he 
was  in  holy  orders,  be  a  statesman,  but  that,  from  various 
reasons,  the  government  of  the  Pontifical  States  was  re- 
garded under  totally  different  aspects  by  the  one  and  the 


(c)  See  this  embryo,  Ibid,  iii.  76,  note. 

(d)  The  negotiations  continued  till  1822.  The  Bull,  Paterna  Pietatis, 
recognising  eighty  French  sees,  appeared  10th  October,  1822. — Lequeux, 
iv.  406,  &c. 

(e)  Gregory  XVI.  died  on  the  1st  June,  1846.  On  the  16th  June, 
John  Maria  Matei  Ferretti  succeeded  as  Pius  IX. 

(/)  "  II  (le  Roi)  eepere  que  le  concours  du  chef  de  l'Ulglise  ne  lui 
manquerait  pas  dans  lea  circonstances  ou  il  s'agirait  de  ooncilier  les  droits 
et  les  devoirs  de  la  puissance  temporelle  avec  ceux  de  la  puissance  spiri- 
tuelle,  et  de  mettre  les  necessity's  niod6r£es  de  la  politique  en  harmonie 
avec  les  yrais  inte*rets  de  la  religion." — Guizot  to  Rossi,  March  2, 1845. 

(g)  See  his  letter  to  Guizot,  April  27, 1846. 

"  Les  choses  sont  toujours  dans  un  e*tat  deplorable,  et  il  n'y  a  en  ce 
moment  point  d'amelioration  a  esperer.  .  .  .  Cette  situation  se  complique 
des  Jesuites.  lis  sont  m&les  ici  a  tout — ilsont  des  aboutissants  dans  tons  les 
camps — ils  sont  pour  tous  un  objet  de  craintes  ou  esp&ances,"  etc 
— Guizoty  Mtm.  de  man  Temps,  etc.  t  vii.  p.  400. 
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other.  Whatever  was  the  cause,  the  failure  of  Guizot  wai 
as  conspicuous  as  the  subsequent  failure  of  Napoleon  the 
Third  (A)  to  effect  that  entire  change  in  the  system  of  civil 
administration  which  alone  could  have  arrested,  or  at  least 
delayed,  the  incorporation  of  the  Pontifical  States  into  the 
Kingdom  of  Italy. 

The  rapid  creation  of  the  present  Kingdom  of  Italy, 
after  her  long  and  bitter  oppression,  is  one  of  the  marvels 
of  modern  history,  and  evidences  how  much  may  be  done 
by  the  courage  and  wisdom  of  a  comparatively  few  master 
minds,  and  how  true  is  the  motto  of  the  patriot,  never 
to  despair  of  the  commonwealth. 

The  Encyclic  and  the  Syllabus  (i)  of  1864,  the  objurgatory 
letter  of  the  Pope  to  the  excellent  and  enlightened  Arch- 
bishop of  Paris  (k)  in  1865,  the  Vatican  Council  of  1870,  con- 

(h)  At  the  opening  of  the  session  of  the  French  chambers  on  the  1st 
March,  the  Emperor  Napoleon  111.  said,  among  other  things,  "  Facts, 
however,  speak  loudly  for  themselves.  For  the  last  eleven  years,  I  have 
sustained  alone  at  Rome  the  power  of  the  Holy  Father,  without  having 
ceased  a  single  day  to  revere  him  in  the  sacred  character  of  the  chief  of 
our  religion.  On  another  side  the  population  of  the  Romagna,  abandoned 
all  at  once  to  themselves,  have  experienced  a  natural  excitement,  and 
sought  during  the  war  to  make  common  cause  with  us.  Ought  I  to 
forget  them  in  making  peace,  and  to  hand  them  over  anew  for  an  in- 
definite time  to  the  chances  of  a  foreign  occupation  P  My  first  efforts 
have  been  to  reconcile  them  to  their  sovereign,  and,  not  having  succeeded, 
I  have  tried  at  least  to  uphold  in  the  revolted  provinces  the  principle  of 
the  temporal  power  of  the  Pope.' — Ann.  Beg.  I860,  p.  215. 

(%)  See  Ann.  des  Deux  Mondes,  t  xiii.  pp.  206-210.  App.  958, 965,  and 
968. 

OffisieUe  Aktenstucke,  149,  for  Speech  of  French  Ministers,  10th  July, 
1868,  as  to  the  Encyclic,  Syllabus,  and  Vatican  Council. 

(k)  Off.  AM.  p.  95.  In  this  letter  of  the  6th  October,  1865,  the  Pope 
reproaches  the  Archbishop  for  maintaining  that  the  authority  of  the  Pope 
over  a  diocese  "nee  ordinariam  nee  immediatam  esse,"  and  only  "quando 
diooesis  ipsa  ita  aperte  sit  inordinata  ac  perturbata  ut  Summi  Pontaficis  sit 
unicum  remedium  quo  animarum  saluti  et  Pastorum  negligent!®  consu- 
letur."  This  was  clearly  a  Jesuit  blow  at  the  liberties  of  the  Gallican 
Church.  Guizot  wrote  to  Rossi :  in  the  letter  already  cited,  about  the 
illegal  conduct  of  the  Jesuits  in  France :  "  II  y  a  1A  une  violation  Ividente 
des  lois  de  l'£tat  et  de  celles  qui  constituent  la  discipline  de  l'£glise 
gallicane." 
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spired,  with  the  defeat  of  France  by  Prussia,  and  the  necessary 
recall  (August  2,  1870)  of  the  French  troops  from  Rome, 
to  make  it  obvious  that  the  Papal  system  would  no  longer 
be  maintained  by  the  army  of  the  foreigner.  Austria  and 
France  had  both  failed  in  the  attempt  (Z).  The  general 
opinion  of  Catholic  and  Protestant  recognised  the  fact,  and 
the  necessity  of  a  new  order  of  things,  which  should  acknow- 
ledge at  Rome,  as  elsewhere,  the  right  of  the  governed  to 
have  a  voice  in  the  choice  of  their  government  (wi). 

CCCLIL  We  have  now  to  consider  the  Papal  relations 
with  Germany,  and  especially  with  Austria. 

The  effect  of  the  Council  of  Trent  (»)  was  to  strengthen 
the  power  of  the  Pope  in  those  parts  of  Germany  where  a 
reaction  had  given  the  Roman  Catholics  a  decided  triumph 
over  the  Protestants. 

This  increase  of  power  was  principally  established  and 
exercised  through  the  intervention  of  the  Papal  nuntius. 

The  necessity  of  arranging  the  vexed  state  of  ecclesias- 
tical matters  in  Germany,  had,  ever  since  the  reign  of 
Charles  V.,  afforded  the  Court  of  Rome  an  excuse  for  a 
perpetual  nuntius  at  the  Imperial  Court. 

The  fact  that  the  Papal  consent  was  required  to  the  inter- 


(/)  See  correspondence  relating  to  Rome  laid  before  Parliament 
1870-71.  Pp.  88,  84.  The  French  Republic,  through  M.  Senard  (22nd 
September,  1870)  announced  to  the  King  of  Italy :  "  Le  jour  ou  la  Re** 
publique  francaise  a  remplace*  par  la  droiture  et  la  loyaut£  une  politique 
tortueuse  qui  ne  savait  jamais  donner  sans  retenir,  la  Convention  du  15 
septembre  [i.%.  1864]  a  virtuellement  cesse*  d'exister." — Ibid.  p.  15. 

Memorandum  of  the  Italian  Government  on  the  Roman  Question,  29th 
August,  1870.  On  the  22nd  of  July,  1871,  there  was  an  important 
debate  in  the  Assembled  Nationale,  originating  in  certain  petitions  to  that 
body  praying  that  France  would  take  measures,  in  concert  with  other 
States,  "  afin  de  r£tablir  le  Souverain  Pontife  dans  les  considerations 
nlcessaires  a  sa  liberie"  d'action  et  au  gouvernement  de  l'£glise  catho- 
lique." — Journal  offic.  de  la  Rip.  frangaise,  23  juillet  1871.  See  also 
Appendix  to  this  volume. 

(m)  Vide  poet    Papal  Relations  with  Italy. 

(n)  Eichhorn,  I.,  B.  i.  Abschn.  iii.  c.  1,  p.  294. 

PkUUppSf  838,  as  to  the  effect  of  the  paritat  system  on  the  Empire. 

VOL.  II.  E  E 
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pretation  and  execution  of  the  Tridentine  decrees,  confirmed 
and  enhanced  the  authority  of  this  minister.  In  1566,  a 
nuntius  had  also  been  established  at  Lucerne,  for  Roman 
Catholic  Switzerland  and  for  part  of  Germany.  During 
Clement  VIII. 's  Papacy  (1591-1605),  the  nuntztt*  at  the 
Imperial  Court  was  armed  with  full  powers,  and,  for  a  con- 
siderable space  of  time,  the  Church  in  Germany  was  more 
immediately  under  the  control  of  the  Roman  See  than  it 
had  been  at  any  time  before  the  Reformation,  while  the 
rights  and  functions  of  her  bishops  were  overridden  and 
enfeebled,  if  not  quite  absorbed,  by  the  plenitude  potestatis 
of  the  delegate  of  the  Pope. 

The  struggles,  however,  of  the  Gallican  Church  to  restore 
the  Church  to  the  primitive  state  in  which  she  existed 
before  the  False  Decretals  had  been  forged,  to  maintain  the 
independent  substantive  rights  of  her  native  episcopacy 
and  to  confine  the  primacy  of  the  Pope  to  the  definite  object 
of  upholding,  by  his  Patriarchate,  the  visible  unity  of  the 
Church, — these  struggles  were  not  without  their  effect  in 
Germany,  and  especially  in  the  vast  domains  of  the  House  of 
Austria. 

The  beginning  of  the  eighteenth  century  produced  the 
great  work  of  Van  Espen  (o).  It  placed  what  has  been 
called  by  German  writers  the  Episcopal  System,  as  opposed 
to  the  Papal  System,  upon  foundations  too  deeply  laid  in 
historical  erudition  (p)  to  be  shaken  by  any  answer  of  the 
Roman  See. 

The  work  remains  to  this  day  the  great  light  of  Canoni- 
cal Jurisprudence.  Upon  the  principles  which  it  contains, 
the  relations  of  Church  and    State,  both  with  each  other 


(o)  The  Jus  Eccksiasticum  universum  hodierna  dtscipKtud,  was  pub- 
lished at  Cologne,  1702 ;  also  Tractate*  de  promulgation*  legum  Ecck- 
siasticarum  ac  speciatim  JBullarum  et  Eescriptorum  Curia  Romanes.  Van 
Espen  was  born  1646,  and  died  1726. 

(p)  For  which,  however,  he  was  much  indebted  to  Thomassinus,  and 
to  the  invincible  argument  drawn  from  that  source. 
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and    with   Rome,    might   find  a  peaceable  and  equitable 
adjustment. 

CCCLIIL  The  Episcopal  System  received  a  yet  further 
support  from  the  writings  of  the  Suffragan  Bishop  of  Treves 
(?)>  Von  Hontheim  (r),  and  from  the  writers*  who  flourished 
under  the  protection  of  Maria  Theresa  and  Joseph  II. 
The  reforms  of  this  Emperor,  hastily,  perhaps,  and  arbitra- 
rily executed,  were  not  ill  received  by  his  subjects.  t  So  far 
as  they  related  to  the  relations  of  Austria  with  the  Roman 
See,  they  greatly  curtailed  the  power  of  the  Pope ;  they 
conferred  upon  the  Bishops  authority  over  the  Religious 
Orders,  and  forbad  the  latter  to  have  any  relations  with 
any  foreign  spiritual  powers.  Dispensations  were  no  longer 
to  be  obtained  from  the  nuntius,  but  from  the  bishop ;  the 
"  recurstis  "  to  Rome  from  the  national  spiritual  tribunals 
was  greatly  restricted ;  the  promulgation  of  all  Papal  Briefs 
or  Bulls  was  to  depend  upon  the  permission  of  the  Crown, 
signified  by  the  Placet  or  Placitum  Regium. 

By  imperial  decrees  (s)  of  1767,  1781, 1791,  all  Papal 
rescripts,  as  well  originals  as  copies,  are  to  be  submitted  to 
the  provincial  Government,  and  afterwards  to  the  supreme 
tribunal,  with  the  opinion  of  the  Attorney-General  and  of 
the  provincial  Government  thereupon.  This  law,  however, 
applied  to  all  Papal  rescripts  of  former  times.  No  one  would 
use  them  without  the  imperial  placet 


(q)  Eichhorn,  ubi  supr, 

PhMipps,  ill.  8.  186. 

(r)  Under  the  assumed  name  of  Justinus  Febronius,  De  Statu  Ecclesice 
et  legkima  Potestate  Romano ;  Bullion!  et  Francof.  1763.— Ibid.  1766. 

Condemned  by  Clement  XIII.,  29th  February,  1764.— PhiUipps,  ubi 
supr* 

Pauli  Jos.  de  Riegger,  born  1706,  died  1775.    Institutions*  Jurispru- 
dentice  Ecclesiastic*,  pt  iv.     Vindob.  1776, 1771, 1777, 

Etjbel,  Wasistder  Papstt  (Wien :  1782.) 

Ebenders,  Was  ist  ein  Bischof  t 

Schram,  Institutions  Juris  Ecclesiastici  PubUci  et  Privati,  fyc.  Augs- 
burg, 1774. 

(*)  Enchiridion    Juris    Ecclesiastici  Austriaci. — RecKberger.     (Lintz: 
1809),  i.  s.  2»'. 

H  B  2 
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The  right  to  examine  the  credentials  of  Papal  Legates, 
the  right  to  dismiss,  and  the  exemption  from  the  obligation 
to  them,  was  fully  established;  all  Papal  reservation  of 
benefices  was  entirely  done  away  with  by  the  Decree  of 
October  7,  1782.  In  1781,  the  Minister,  Prince  Kaunitz, 
wrote  an  answer  to  the  complaint  of  the  Pope's  Nuncio, 
in  which  he  observed,  that  abuses  had  been  successively 
introduced  "  into  the  doctrine  of  Jesus  Christ  propagated 
"  by  his  Apostles  "  which  were  "  contrary  to  the  maxims 
"  of  all  good  Governments ;  that  the  Pope  had  no  authority 
€€  whatever  in  the  State,  except  on  dogmatical  or  mere  spi- 
ritual points ;  that  the  Emperor  had  only  restored  to  the 
Bishops  the  rights  which  the  Pope  had  wrongfully  taken 
"  from  them  "  (t). 

CCCLIV.  In  the  year  1786  the  erection  of  a  new  Nun- 
tiatura  at  Munich  determined  the  Emperor  to  assemble  at 
Ems  the  three  Prince  (u)  Archbishops  of  Germany 
(Mayence,  Treves,  Cologne)  and  the  Archbishop  of  Salz- 
burg, in  order  to  consult  in  what  manner  the  German 
Episcopacy  might  recover  the  rights  of  which  it  had  been 
deprived  by  the  Pope.  The  result  of  their  meeting  was 
expressed  in  what  the  Germans  call  a  Functation,  signed  at 
Ems  by  the  four  Archbishops,  the  highest  ecclesiastical 
authorities  on  this  side  of  the  Alps,  in  1787-8  (jr). 

Their  resolutions  deserve  careful  study  ;  they  upheld  the 
Episcopacy,  and  denied  the  claims  of  the  Papacy,  pretty 
much  in  the  same  manner  as  England  and  Queen  Elizabeth, 
before  her  excommunication,  would  have  done  (y) ;  for  they 
expressly  denied  to  the  Papacy  any  authority  or  rights  but 

(t)  See  Pari  Papers,  1815-17,  p.  84  Letter  at  length,  Storia  del 
anno  1782. 

(«)   Vide  ante,  their  creation  in  Eichhorn,  ubi  supr. 

(.r)  Joseph  II.,  rays  PhilKpps,  iii.  878,  "  auf  dem  Puncte  stand,  sich 
ganzlich  von  dem  Oberhaupte  der  Eirche  loszusagen." 

(y)  Report,  #c,  laid  before  Parliament  (1816-17,  reprinted  in  1851) 
(pp.  86-96).  The  whole  proceedings  at  Ems  are  set  out  at  length  in 
translation.  See  also  JResultate  des  Emser  Congresses,  von  den  tier  Dcutsch- 
en  Erzbischofen  unterseicknet  u.s.w.    Frankf.  u.  Leipr.  1787-8 
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those  which  could  be  proved  to  have  been  attached  to  it  in 
the  first  centuries.  Joseph  II.,  in  spite  of  Pius  YI.'s  journey 
to  Vienna,  was  eager  to  reform  the  Church  upon  the  prin- 
ciples laid  down  by  the  Archbishops;  but  the  Bishops 
collectively  gave  him  no  assistance.  The  furies  of  the 
French  Revolution  were  about  this  time  let  loose  upon  terri- 
fied Europe ;  and  in  the  midst  of  the  tumult  of  the  Revolu- 
tion, the  Pope  condemned  the  Synod  of  Pistoja  for  adopt- 
ing the  maxims  of  the  Gallican  Church. 

CCCLV.  The  scandalous  treatment  of  Pius  VI.  by 
Napoleon,  and  the  eminent  piety  and  virtues  of  this  Pontiff, 
caused  a  general  reaction  in  his  favour.  After  the  dissolution 
of  the  ancient  German  Empire,  in  1806,  neither  the  "  RheU 
"  nische  Bund  n  nor  the  "  Deutsche  Bund  "  (*),  which  suc- 
ceeded to  it  in  1815,  intermeddled  in  religious  matters, 
further  than  to  admit  all  persons  professing  Christianity 
equally  to  civil  and  religious  rights. 

CCCLVI.  The  secularisation  of  the  German  ecclesiastical 
property  was  accepted  as  a  fact  of  history  by  everybody  but 
the  Pope,  who  formally  protested  against  it  at  the  Treaty  of 
Vienna  (a). 

CCCLVIL  By  the  Concordat  signed  August  18, 
1855  (J),  between  Austria  and  Rome,  the  liberties  of  the 
Austrian  Church  were  much  impaired,  and  the  rights  of 
the  State  much  encroached  upon.  It  gave  great  dissatis- 
faction to  the  people,  and  was  practically  abrogated  by  the 
statutes  enacted  by  the  Reichsrath  in  1867-8.  These 
laws  established  (c)  the  civil  contract  of  marriage,  opened 

(c)  Eichhorn,  K.  JR.,  B.  i.  Abschn.  iii.  c.  1. 

(a)  With  respect  to  Hungary,  see  Conspectus  Juris  PttbUci  Hegni 
Hungarue,  per  Cmrdky  (Vienna :  1851),  t.  ii  c.  ix,  De  Jure  Regie  circa 
negotia  Religicnie  preesertim,  s.  479.  The  Pope  confirms  the  Bishops 
nominated  by  the  Crown ;  but  the  Bishop,  before  such  confirmation,  is 
entitled  to  the  dress,  revenues,  rank,  and  seat,  "  sicut  in  Comitiis  sic  et 
in  Synodis,"  belonging  to  his  see. 

(b)  Ann.  Beg.  1856,  p.  279.  The  Times,  November  20, 1865,  contains 
the  Concordat  at  full  length,  translated. 

(c)  OffisMe  Akterutucke. 
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the  schools  and  places  of  education  to  all  religious  creeds, 
and  allowed  to  all  persons  the  free  exercise  of  their  religion. 
On  the  15th  May,  1869,  Baron  von  Beust  replied,  upon  the 
part  of  the  Austrian  Government,  to  a  remarkable  despatch 
(April  9, 1869)  from  Prince  Hohenlohe  {d)  on  the  part  of  the 
Bavarian  Government,  respecting  the  Vatican  Council  which 
was  then  convened  and  was  subsequently  holden  at  Borne, 
December  8,  1869.  The  Baron  dwelt  with  much  force  upon 
the  fact  that  while  the  Papal  Curia  departed  from  all 
former  precedents  in  refusing  to  allow  the  presence  of 
Secular  Princes,  or  their  representatives,  at  the  Council,  they 
nevertheless  apparently  intended  to  legislate  on  subjects 
which  concerned  the  civil  power,  and  without  the  consent  of 
which  the  decrees  of  the  Council  would  be  incapable  of 
execution.  The  Baron  considered  the  existing  civil  law 
sufficient  to  repel  any  encroachment  of  Borne  upon  die 
temporal  rights  of  the  Austrian  Government  and  people ; 
though  he  seems  to  have  been  aware  of  the  danger  that, 
through  the  agency  of  the  confessional,  such  an  attempt 
might  be  made,  in  a  manner  difficult  to  resist,  and  which 
might  require  new  legal  measures  of  protection. 

CCCL  VIII.  It  would  surprise  many  superficial  readers  of 
history  to  learn  that  no  countries  have  more  strenuously  re- 
sisted the  aggressions  of  Borne  than  Spain  and  Portugal  (e). 

In  the  early  annals  of  Spain,  towards  the  beginning  of 
the  thirteenth  century,  Alonso  X.  makes  no  mention  of 
Papal  confirmation  in  the  consecration  of  Bishops,  when 
directions  are  given  by  him  as  to  the  manner  in  which  they 
shall  be  chosen.  The  Kings  of  Arragon  and  Naples  were 
in  constant  hostility  with  the  Pope. 

CCCLIX.  It  is  true  that,  anterior  to  the  Austrian 
Dynasty,  —  however  much  the  monarchs  of  Spain  might 
have  protested  against  the  various  abuses  of  Borne,  the  sums 

of  money  extorted  for  dispensations,  and  the  exemptions 

, ..    .        *  .  ,. 

(d)  Vide  post. 

(e)  See  papers,  already  referred  to,  laid  before  Parliament  in  1814-17, 
and  1851. 
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and  exclusive  privileges  of  the  clergy, — the  point  upon 
which  the  monarchs  chiefly  showed  an  energy,  beyond  that 
of  merely  protesting,  was,  the  nomination  of  Bishops,  which 
they  always  maintained  as  an  unquestionable  prerogative  of 
the  Crown. 

CCCLX.  But  after  the  Austrian  dynasty  became  seated 
on  the  Spanish  throne,  the  ecclesiastical  independence  of 
Spain  was  much  more  firmly  maintained.  The  hypocritical' 
prayers  of  Charles  V.,  for  the  liberty  of  the  Pope  whom 
he  had  imprisoned,  have  been  already  referred  to  (/). 

In  1568,  Philip  II.,  in  consequence  of  some  attempt  of 
the  Pope  to  invade  the  royal  prerogative,  declared  that  he 
had  a  right  to  present  to  all  the  bishoprics  in  Sprain ;  and  in 
1588  he  created  a  Board  {Supremo  Consejo  de  la  Camara)  for 
the  purpose  of  inquiring  into  and  watching  over  the  rights 
of  the  Crown,  and  preventing  their  invasion  by  the  See  of 
Rome.  In  1633,  Philip  III.  sent  an  embassy  to  Borne  to 
demand  a  reform  of  various  abuses,  and  the  Pope  conceded 
a  certain  measure  of  reform; 

CCCLXI.  When  the  Bourbons  tferef  seated  on  the 
Spanish  throne,  the  mixed  character  of  the  Pope,  as  a 
temporal  and  spiritual  monarch,  brought  the  Roman  See 
into  no  small  embarrassment. 

In  the  European  War  of  Succession,  the  Pope  declared 
for  the  Austrian  Archduke,  Philip  Y.,  indignant  at  this 
display  of  partizanship,  in  1709,  forbad  his  subjects  to  hold 
any  communication  with  the  See  of  Rome.  In  1714,  a 
Concordat  was  patched  up  between  Clement  II.  and  Philip  Y. , 
which  was  never  published,  and  never,  m  faet,  executed  by 
Rome.     The  same  fate  attended  another  Concordat  in  1717. 

When  the  Infante  Don  Carlos  conquered  the  Two  Sicilies, 
the  Pope  intrigued  with  the  Italian  party,  which  provoked 
the  Emperor  of  Austria;  while  the  King  of  Spain  (Philip  V.) 
ordered  the  Cardinal  Aquaviva  to  leave  Rome,  and  to  bring 
with  him  all  the  Spaniards  resident  there ;  and  he  promul- 

(/)  Vide  ante,  p.  412,  note  (m). 
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gated  several  decrees,  suspending  every  species  of  commu- 
nication, civil  as  well  as  ecclesiastical,  with  the  Roman  See. 
CCCLXII.  In  1770,  a  Pragmatic  Sanction  was  pro- 
mulgated on  the  subject  of  communications  with  the  Roman 
See,  and  in  1 803,  when  the  Archbishop  of  Nicea  was  made 
the  Pope's  Nuncio  at  Madrid,  a  special  order  was  made  by 
the  King's  Council  as  to  the  restrictions  under  which  his 
office  was  to  be  limited.  In  1805,  the  King  put  forth  an 
Edict,  which,  reciting  "  that  there  existed  at  the  Court  of 
"  Rome  many  ecclesiastics  and  secularised  priests,  who  were 
"  employed  in  negotiating  pontifical  favours  and  dispensa- 
"  tions,  and  in  offering  them  to  the  ecclesiastics,"  ordered 
that  every  pontifical  grant  or  reservation  should  be  autho- 
rised by  the  Visto  Bueno  of  the  King's  general  agent  at 
Rome. 

In  1806,  "  in  order  to  strike  at  the  root  of  the  shameful 
"  traffic  made  in  Rome  by  some  Spaniards  of  the  pontifical 
"  favours,"  a  Royal  Cedula  directed  that  no  dispensation  or 
favour  from  the  Roman  Curia  should  be  valid  unless  de- 
manded originally  by  the  royal  agent  resident  at  Rome. 

In  the  reign  of  Ferdinand  VII.,  a  report  was  made  to 
him  upon  the  Papal  rights  in  Spain  (g)>  in  which,  among 
other  things,  it  was  set  forth :  "  Your  Majesty  is  well  aware 
"  that  the  Roman  Curia  is  always  under  arms  to  oppose 
*•"  your  Majesty's  prerogative.  It  is  true  that  all  Briefs  and 
"  Rescripts  from  the  Roman  Curia  must  undergo  a  revision 
in  this  kingdom ;  but  this,  Sire,  is  a  requisite  not  exclu- 
sively established  in  Spain ;  it  is  used  in  all  Catholic  king- 
"  donis  under  different  names,  although  always  intended  for 
"  the  same  purposes.  It  is  called  Pase,  Placito,  Exequatur, 
Letters  of  Pareatis,  or  otherwise,  because  all  Sovereigns 


<( 


(ff)  Parliamentary  Papers,  1861,  p.  805. 

"  Ya  ve*  Vuestra  Magestad  que  la  Curia  Romana  esta*  siempre  en  ar- 
mas  para  hostilizar  las  regalias  de  Vuestra  Magestad"  Again,  "  Contra 
las  demasias  de  la  Curia  unas  veces  sorprendida,  otras  enganada,  siempre 
empehada  en  estender  susfacultadesfuera  de  susjw&os  limi&es." 
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"  enjoy  the  same  rights  and  have  the  same  duties  imposed  on 
them." 

CCCLXIII.  Before  the  death  of  Ferdinand  VII,, 
Amat  de  San  Felipe,  Archbishop  of  Nicea,  succeeded 
Cardinal  Fiberi  as  Nuncio  at  Madrid.  The  Pope's  Brief 
accrediting  him  to  the  office  was  still  awaiting,  according  to 
the  law,  the  signature  of  the  Council  of  Castile,  when  Fer- 
dinand died. 

The  practice  of  International  Law  required  that  the  cre- 
dentials of  the  diplomatic  agents  should  be  renewed.  The 
Spanish  Government  immediately  communicated  to  the 
Pope  the  death  of  Ferdinand,  and  the  succession  of  Queen 
Isabella  II.  by  virtue  of  the  Pragmatic  Sanction  of  31st 
March,  1830  (of  which  a  copy  was  enclosed),  and  the 
universal  recognition  of  Her  Majesty  by  her  subjects.  The 
Pope  replied  that  he  must  abstain  from  recognising  Isabella, 
and  that  he  could  not  consider  the  Pragmatic  Sanction  as 
conclusive  evidence  of  her  right. 

It  is  worthy  of  remark,  that  at  so  very  recent  a  date  we 
find  the  Pope  maintaining  in  substance  the  old  claim,  some- 
times said  to  be  abrogated,  but  which  appears  always  ready 
to  be  re-asserted  and  re-exercised,  of  interference  in  the 
political  and  civil  affairs  of  a  foreign  independent  nation. 
If  it  be  said  that  the  Pope  only  exercised  his  right  as  a 
temporal  Prince  in  refusing  to  recognise  Queen  Isabella, 
then  the  event  well  illustrates  the  incompatibility  of  the 
mixed  spiritual  and  temporal  claims  of  Rome  with  the  peace 
and  independence  of  other  nations.  The  consequences  were, 
that  political  relations  were  broken  off  between  Spain  and 
Rome ;  that  subsequently  many  episcopal  sees  became  vacant, 
and  the  Spanish  Government,  strictly  in  accordance  with 
the  Concordat,  nominated  the  new  Bishops.  The  Pope, 
however,  objected,  not  because,  the  Bishops-elect  were 
objectionable  on  the  grounds  of  learning,  morality,  or  doctrine, 
but  because,  not  having  recognised  Isabella  II.,  he  could 
not  confirm  her  Bishops,  which  would  imply  his  recognition 
of  her  title. 
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It  appears  that  the  Pope  afterwards  offered  confirmation  on 
condition  that  the  presentation  by  the  Queen  was  omitted, 
and  that  the  words  "  motu  proprio  et  benignitate  Sancte 
"  Sedis  "  were  inserted  in  their  stead. 

This  attack  upon  the  most  cherished  prerogative  of  the 
Crown  was  firmly  resisted :  and  this  scandalous  state  of  the 
Church  in  Spain  actually  continued  till,  in  1848,  Queen 
Isabella  was  recognised  by  the  Pope  (A). 

CCCLX1Y.  Here,  then,  as  in  the  case  of  Napoleon,  the 
Pope  refused,  on  grounds  strictly  political,  the  exercise  of  a 
strictly  spiritual  power,  without  which  the  foreign  country, 
over  which  he  claimed  to  exercise  it,  and  in  behalf  of  which 
he  would  have  appealed  to  the  people  against  the  Government, 
must  be  deprived  of  the  most  essential  elements  of  its  peace 
and  well-being,  namely,  the  reception  and  enjoyment  of 
religious  rites. 

CCCLXV.  It  seems  necessary  to  make  some  remarks 
upon  certain  Concordats  which  have  been  entered  into  be- 
tween Spain  and  Rome.  On  the  26th  of  September,  1737, 
a  Concordat  was  negotiated  with  Clement  XII.,  but  it  was 
not  satisfactory ;  and  Ferdinand  VI.,  under  the  advice  of 
his  Minister,  Jos6  de  Carbajal,  obtained  through  his  Ambas- 


(h)  Vide  ante,  pt.  5.  c.  iv,  as  to  Recognition  generally. 

Far  wiser  and  sounder  is  the  course  of  religious  policy  recommended 
by  Gioberii,  who  maintains  that  Recognition  is  an  essential  Catholic 
doctrine : — "  Quando  un  governo  e  stabilito,  quando  e  riconosciuto  dai 
varii  poteri  della  nazione,  e  dal  complesso  degli  altri  popoli  inciviliti  e 
cristiani,  e  legittimo  per  ogni  verso,  qualunque  possa  essere  stato  il 
difetto  della  sua  origine;  perchfc,  supponendo  eziandio  questa  origins 
viziosa,  la  legittimita  gli  e  conferita  dal  concoreo  degli  altri  poteri 
sovrani,  intend  ed  esterni,  che  lo  riconoscono.  TaP  e  la  dottrina  cat- 
tolica  cos!  nella  teorica  come  nella  pratica:  taT  e  la  sola  dottrina,  che 
s'  accordi  coi  principii  della  diritta  ragione.  Se  le  massime  dei  legit- 
timisti  fossero  fondate,  ed  una  dinastia  riconosciuta  da  tutti  i  poteri 
intend  della  nazione,  da  tutti  i  potentati  esteriori,  senza  escludere  il 
capo  supremo  della  Cristianita,  fosse  usurpatrice,  non  vi  sarebbe  forse 
un  solo  governo  legittimo  in  Europa,  e  la  giustizia  politica  non  po- 
trebbe  conciliarsi  colla  quieta  degli  8t&ti."—Gioberti,  IntrodtcsUme  aUo 
Studio  della  Filotofia,  1.  i.  pp.  102,  103. 
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sador  at  Borne,  Cardinal  Portocorrero,  upon  the  11th  of 
January,  1753,  another  Concordat,  which  regulated  till  1851 
the  relations  between  Spain  and  Rome. 

By  this  instrument  (i),  the  right  of  naming  to  vacant 
Bishoprics  (JPatronatos)  in  the  kingdoms  of  Spain,  Granada, 
and  the  Indies,  which  Rome  had  been  for  ever  striving  to 
obtain,  and  which  Spain  had  always  considered  one  of  the 
first  prerogatives  of  the  Crown,  was  formally  admitted  to  be 
belong  to  the  latter.  The  Pope  reserved  to  himself  fifty- 
two  specified  benefices,  and  was  to  receive  22,000,000 
reales  as  a  compensation  for  the  loss  of  feds  on  Briefs  and 
Annates. 

On  the  16th  of  January,  1762,  a  Pragmatic  Sanction  was 
ordered  by  His  Majesty  to  be  published,  "  with  the  view  of 
"  preventing,  from  this  day  forward,  the  circulation  of  any 
"  Brief,  Bull,  or  Papal  Letters,  for  the  establishment  of 
"  any  law,  rule,  or  general  observance,  unless  they  be  ascer- 
"  tained  to  have  been  previously  seen  by  his  royal  person ; 
"  and  of  directing  the  Briefs  or  Bulls  relating  to  transactions 
"  between  private  individuals  to  be  presented  in  the  first 
"  instance  to  the  Council/' 

CCCLXVL  On  the  16th  March,  1851,  a  Concordat  was 
concluded  with  Rome  on  terms  more  favourable  to  the 
Roman  See  (A)  than  she  had  hitherto  obtained.  The 
Roman  Catholic  Apostolical  Religion,  to  the  exclusion  of 
every  other  form  of  worship,  is  to  have  the  rights  and  pre- 
rogatives which  belong  to  it  according  to  the  Law  of  God 
and  the  sacred  canons  (/).  The  possessors  of  Church  pro- 
perty are  quieted  in  their  possession  (m).  The  prerogatives 
of  the  Crown  are  retained,  and  also  the  Convention  of  1753, 
except  in  so  far  as  it  is  abrogated  from  by  this  Concordat  (»). 

(t)  The  Bull  is  printed  in  Spanish  and  English  in  the  Parliamen- 
tary Papers,  1851. 

(k)  Ann.  Peg.  1851,  p.  464. 
(0  Art  1. 
(w)  Art.  42. 
(n)  Art  44. 
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CCCLXVII.  The  subject  of  the  Papal  relations  with 
Spain  must  not  be  dismissed  without  observing,  that,  when 
the  year  1768  had  produced,  as  has  been  already  mentioned, 
the  famous  Monitorio  di  Parma  (0),  nowhere  was  this 
attempt  of  the  Pope  to  use  spiritual  power  for  secular  ends 
more  fiercely  attacked  than  in  Spain.  It  gave  rise  to  two 
very  important  State  papers,  in  both  of  which  the  preten- 
sions of  Rome  with  respect  to  issuing  orders  of  any  kind 
which  were  to  take  effect  in  a  foreign  territory  without  the 
consent  of  the  Sovereign,  were  most  distinctly  repudiated,  as 
contrary  to  the  private  law  of  Spain  and  the  public  law  of 
Europe: — 

1.  The  Royal  Regulation  of  the  Lords  of  the  Council  of 
His  Majesty  (p),  whereby  it  was  ordered  that  all  copies  of  the 
Monitorium  and  all  other  writings,  letters,  or  despatches  of 
"  the  Court  of  Rome,"  infringing  upon  the  royal  prerogative 
or  other  rights  of  Government,  or  likely  to  disturb  public 
tranquillity,  should  "  not  be  allowed  to  be  published  or 
"  printed ;  that,  on  the  contrary,  they  are  to  be  delivered 

immediately  to  the  Council,  under  pain  of  death  against 
the  notaries  and  lawyers  who  act  contrary  to  the  present 
regulation,  and  of  the  other  penalties  pronounced  against 
all  other  individuals  in  conformity  with  the  dispositions 
"  of  the  25th  law,  tit  3.  lib.  1.  of  the  collection  of  sta- 
"  tutes  called  Recopilacion,  which  is  annexed."  That  law 
recites  "  that  every  day  there  are  received  in  our  king- 
dom  regulations  from  the  Court  of  Rome,  derogatory  to 
their  pre-eminence  and  the  immemorial  customs  of  the 
country,  and  requiring  a  remedy,"  and  then  provides  the 
penalty  aforesaid  (q). 

2.  The  circular  of  the  Minister  accompanying  the  preced- 
ing edict  and  prohibiting  the  publication  of  the  Bull  under 
severe  penalties.    Precedents  were  cited  extending  from 


(o)  Vide  ante,  $.  408. 
(p)  Park  Papers,  p.  211. 
(?)  Ibid.  p.  214. 
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1551  to  1766,  in  which  Spa^p  had  resisted  and  considered 
"  as  affronts/'  for  which  "  satisfaction  "  was  to  be  demanded, 
all  attempts  of  the  Court  of  Rome  to  promulgate  any 
instruments  affecting  the  subjects  of  Spain  without  the 
consent  of  the  Crown  of  Spain.  "  All  these  precedents  " 
(says  the  22nd  paragraph  of  this  State  Paper),  "with 
"  many  more  that  are  not  stated  here,  the  constant  tradition 
"  of  the  learned  in  the  law  of  the  kingdom,  and  the  practice 
of  its  superior  courts  of  justice,  show  evidently  that  the 
reasons  of  the  said  monitory  In  Ccena  Domini  have  no 
force  whatever  in  Spain,  as  far  as  they  infringe  upon  the 
independent  authority  of  Sovereigns  in  temporal  matters, 
"  obstruct  the  functions  of  magistrates,  facilitate  the  preten- 
sions of  the  Court  of  Rome,  and  disturb  the  tranquillity  of 
the  country  to  which  the  harmony  of  the  State  and  the 
"  Church  is  so  greatly  conducive." 

CCCLXVII  (a).  On  the  25th  of  August,  1859,  a  Con- 
cordat was  arranged  between  Rome  and  Spain,  which  was 
solemnly  ratified  in  1860  (r).  The  Pope  sanctioned  the 
sale  of  Church  property  which  had  been  effected  by  the 
disappropriating  laws  of  1855  in  exchange  for  endowments 
secured  to  the  clergy  upon  the  public  funds.  Rome  con- 
ceived that  it  had  thereby  secured  the  principle  of  the  in- 
alienability of  Church  property  ($).  This  Concordat,  in 
other  respects,  mainly  confirmed  that  of  1851  (*). 

CCCLXVII  (b).  In  1852a  Concordatwas  signed  between 
the  Pope  and  the  President  of  the  Republic  of  Costa  Rica 
which  provides :  — 

Art.  1.  The  same  declaration  as  in  the  last  Spanish  Con- 
cordat as  to  the  Roman  Catholic  Religion. 

(r)  HerUlees  State  Papers,  vol.  xlii.  p.  1226. 

Arm.  des  D.  M.  1860,  p.  238. 

(«)  lb.  238 :  "  On  peut  y  voir  la  politique  habituelle  da  Saint-Sie*ge,  qui 
consists  a  transiger  dlfinitivement  sur  lea  faita  en  maintenant  Vautorite* 
du  principe."  * 

(t)  La  Fuente,  Historia  General  de  JSspaha.  Madrid,  1867,  t.  xxx.  c. 
iii.  El  Concordato.  Concordato  de  1737-1753.  Observations  de  un 
dodo  JurisconsuUo  Eapanol,  Sehor  Mayons  y  Ctscar. 
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Art.  4.  That  the  Sovereign  Pontiff  being  the  chief  of  the 
Universal  Church,  the  Bishops,  Clergy,  and  People  may  have 
free  intercourse  with  him. 

Art  7,  8.  A  power  of  Nomination  granted  in  return  for 
Dotation. 

Art  14.  "  That,  taking  the  times  into  consideration,  civil 

causes  and  temporal  rights  of  ecclesiastics  are  to  be  tried 

before  lay  judges," 

Art  20.  That  no  obstacle  be  interposed  to  the  erection  of 
monasteries  or  nunneries. 

Art  23.  Public  prayer  to  be — 

"  Domine  salvam  fac  rempublicam. 
"  Domine  salvum  fac  Praesidem  ejus." 

Art  26.  All  laws,  &c,  at  variance  with  this  Convention 
are  annulled  (u). 

CCCLXVIII.  The  history  of  the  Lusitanian  Church  and 
Kingdom  presents  pretty  much  the  same  picture  as  that  of 
the  other  realms  of  Christendom,  up  to  a  certain  epoch. 
Portugal  is  perhaps  distinguished,  among  modern  Roman 
Catholic  countries,  for  the  firmness  with  which  it  has 
repelled  the  attempts  of  Rome  to  infringe  upon  national 
independence. 

Towards  the  end  of  the  eighth  century  (jt),  after  the 
expulsion  of  the  Saracens,  we  find  the  clergy  and  people 
electing  the  Bishop,  the  Monarch  consenting,  the  Metro- 
politan confirming,  Provincial  Councils  or  Popes  resorted 
to  in  case  of  doubt.  From  the  beginning  of  the  fourteenth 
to  the  middle  of  the  fifteenth  century,  the  Pope  had  usurped 
the  right  not  only  of  confirming  but  of  nominating  Lusitanian 
Bishops.  About  1440,  Dom  Alphonso  V.  firmly  established 
the  royal  right  of  presenting  to  the  vacant  sees,  though 
for  some  time  the  Bulls  of  confirmation  contained  the  phrase 
ad  supplicationem  and  not  ad  prcesentationem.     During  the 


(w)  Annuaire  dee  Deux  Monde*,  1862. 

See  De  Pradt,  Concordat  de  FAmtriqve  avec  Borne.     (Paris :  1827.) 

(x)  Pari  Papers,  1861,  Portugal,  Historical  Memoir,  p.  111. 
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time,  however,  that  Portugal  was  under  the  Crown  of  Spain, 
the  Spanish  monarchs  admitted  no  such  limitation  of  'their 
privilege ;  and  afterwards  when  Portugal  secured  her  inde- 
pendence, her  Kings,  Dom  John  IV.  and  V.,  steadily 
maintained  this  right;  till  at  last  Benedict  XIV.,  by  a 
decree  of  12th  December,  1740,  determined  that  the  ap- 
pointment to  all  the  cathedrals  of  Portugal  should  be  "  cum 
"  clausula,  ad  prcesentationem  regis  "  (y). 

CCCLXIX.  King  Joseph  issued  an  edict,  dated  6th 
April,  1768,  forbidding,  under  severe  penalties,  the  im- 
portation and  promulgation  of  the  Bull  In  Ccena  Domini, 
and  of  the  Indices  expurgatorii.  Various  subsequent  royal 
edicts  to  Nuncios,  Cardinals,  Patriarchs,  and  Abbots- 
General  were  issued,  having  for  their  object  to  prohibit 
the  promulgation  of  Papal  Briefs  unsanctioned  by  the 
Placitum  Eegium;  the  same  doctrine  is  repeatedly  enun- 
ciated by  the  Portuguese  publicists  and  jurists  (z). 

In  1815  (a)  the  attempt  of  Pope  Pius  VII.  to  re-estab- 
lish, by  the  .bull  Solicitudo  omnium,  the  Jesuits  in  Portugal, 
was  met  by  the  firm  and  peremptory  refusal  of  the  Govern- 
ment, and  by  an  expression  of  their  determination  to  "  main- 
"  tain  in  their  utmost  rigour  "  municipal  ordinances  of  a 
directly  contrary  tendency. 

In  1822  the  Pope's  refusal  to  confirm  the  Episcopal 
nominee  of  the  Crown  produced  the  following  significant 
remonstrance  from  Carvalho,  the  Minister  of  the  Crown, 
addressed  to  the  Portuguese  Minister  at  Rome. 

"  If  His  Holiness  should  still  persist  in  delaying  the  con- 
"  firmation  of  the  Bishop-elect  as  coadjutor  and  future  suc- 
"  cessor  to  the  Bishop  of  Coimbra,  you  will  acquaint  him,  in 
"  the  most  formal  manner,  that  His  Most  Faithful  Majesty, 
"  while  he  holds  the  respect  he  owes  to  the  Holy  Apostolic 
"  See  and  to  the  Holy  Father  as  a  sacred  duty,  holds  it 


(y)  Pari.  Papers,  1816-16,  p.  241. 
(s)  Ibid.  181G-17,  pp.  231-239. 
(a)  Ibid.  pp.  244,  246. 
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u  a  no  less  sacred  duty  to  uphold  the  rights  of  his  Crown— 
"  rights  which  his  august  ancestors  so  often  and  so  gloriously 
upheld.  If  His  Holiness  should  still  persist  in  delaying 
the  confirmation  of  the  Bishop-elect  as  coadjutor  and 
"  future  successor  to  the  Bishop  of  Coimbra,  you  will  ac- 
quaint him,  in  the  most  formal  manner,  that  His  Most 
Faithful  Majesty  is  firmly  resolved  to  make  use  of  the 
right  established  by  the  fourth  Canon  of  the  Council  of 
Nice,  '  Episcopum  oportet  maxime  quidem  ab  omni- 
'  bus  qui  sunt  in  provincia  constitui ;'  and  by  the  twelfth 
Canon  of  the  Laodicean  Council,  '  Episcopi  judicis  me- 
'  tropolitanorum,' — a  right  which  was  confirmed  by  In- 
nocent I.  (Dis.  64,  Can.  5),  by  St.  Leo  in  his  letter  to 
Anastasius  of  Cephalonia,  by  the  seventh  Council  in  the 
second  Canon,  and  finally  understood  and  confirmed  as 
a  general  right  in  the  Decretals  of  Gregory  IX.  His 
"  Holihess  is  aware  that  Bishops  have  been  thus  confirmed 
"  and  consecrated  for  thirteen  centuries ;  and,  as  the  holy 
"  Church  of  Jesus  Christ  neither  did  nor  could  change 
character,  the  Bishops  confirmed  and  consecrated  now  as 
they  were  in  those  happy  times,  are  as  much  Bishops,  and 
have  the  same  jurisdiction  and  authority  as  they  possessed 
during  these  thirteen  centuries.  For  the  more  prompt  and 
legal  execution  of  this  resolution,  His  Majesty  even  now 
keeps  vacant  the  Bishopric  of  Tangiers,  which  is  in  the 
"  royal  gift,  as  you  yourself  have  lately  observed. 

"  Finally,  you  will  inform  His  Holiness,  that  the  abuse  of 
"authority  frequently  occasions  the  adoption  of  measures  of 
"  expediency  and  emergency ;  and  that  should  His  Majesty 
"  decide  upon  the  confirmation  and  consecration  of  one  Bishop 
"  in  this  manner  in  his  dominions,  he  will  follow  the  same 
"  course  and  the  same  doctrine  of  the  Church  with  regard 
"  to  all  bishoprics  which  he  may  have  to  bestow  "  (4). 

This  despatch  was  dated  February  8,  1822.  In  a  sub- 
sequent despatch  to  the  same  minister  upon  the  same  subject, 
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(b)  Pari  lepers,  1861,  pp.  139, 140. 


PAPAL  RELATIONS  WITH  PORTUGAL.      433 

dated  13th  March,  1822,  Carvalho,  after  citing  Van  Espen  aa 
authority  for  the  jus  commune  of  the  Church,  and  declaring 
that  His  Majesty  was  acting  both  "  as  the  defender  of  the 
"  canons  of  the  Church"  and  also  of  "the  rights  of  his  Crown," 
concludes :  "  But  if  you  see  that  the  spirit  of  prepossession  or 
rather  of  discord  is  perceptible  in  the  Vatican,  you  will 
make  use  of  the  instructions  which  His  Majesty  directed  to 
be  sent  to  you  on  February  8th  of  this  year,  protesting 
against  the  innovation  and  the  false  doctrine  of  paying 
more  attention  to  a  private  letter  than  to  legal  testimonials  : 
and  you  will  prepare  a  note,  stating  to  His  Holiness  that 
His  Most  Faithful  Majesty  renews  his  declaration  of  adhe- 
sion and  faithfulness  to  the  Apostolic  See,  but  that  availing 
himself  of  the  rights  of  the  general  law  {mas  que  utilisando- 
se  do  direito  commum)  and  of  the  best  ages  of  Christianity 9 
he  not  only  proceeds  to  the  confirmation  oftlie  Bishops  of  his 
kingdom  by  the  Metropolitans ,  but  determines  that  b(fth  the 
"  one  and  the  other  shall  grant  the  dispensations  and  the  spi- 
ritual favours  which  they  may  grant  as  the  successors  of  the 
Apostles  and  the  depositories  of  the  authority  necessary  jor 
supplying  the  wants  of  their  Churches  and  flock ;  depriving 
of  his  royal  approbation  all  and  any  Bulls  issued  in  Rome, 
or  here,  by  the  Apostolic  Delegate.  Such  are  His  Majesty* s 
(*  orders  to  you  "  (c). 

CCCLXX.  The  language  of  these  instruments  and  their 
date  are  remarkable.  In  them,  not  only  the  superiority  of 
the  jus  commune  of  the  Catholic  Church  over  the  Pope, 
and  the  rights  of  the  Crown  are  distinctly  asserted,  but,  as 
appears  in  the  last  extract,  a  position  is  taken  up  scarcely,  if 
at  all,  different  from  that  which  has  been  since  the  time  of 
Henry  VIII.  occupied  by  the  national  Church  of  England. 
CCCLXXI.  There  was  till  latterly  no  existing  Concordat 
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(c)  Pari  Papers,  1851,  p.  148. 

In  the  first  despatch  it  is  said :  "  His  Holiness,  in  the  present  instance, 
has  no  right  to  judge  unless  secundum  allegata  et  probata  "  (Sua  Santitade 
no  caso  presente  ndo  tern  direito  de  jtdgar,  se  nao  secundum  allegata  et 
probata). 
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between  (J)  Portugal  and  Rome.  There  appear  to  have 
been  Concordats  of  Pedro  I.  and  John  I.,  but  none  of  later 
date. 

A  Concordat  was  concluded  February  21,  1857,  not  with- 
out much  difficulty,  chiefly  on  account  of  the  patronage  of 
the  Indian  Bishoprics  (e). 

CCCLXXIL  We  have  now  to  consider  the  Papal  rela- 
tions with  the  Kingdom  of  the  Two  Sicilies  (/).  By  a  Bull, 
dated  a.d.  1096,  Pope  Urban  II.  created  Roger,  Count  of 
Calabria  and  Sicily,  perpetual  Legatus  of  the  Roman  See,— 
a  distinction  which  was  transmitted  to  all  monarchs  of  the 
Two  Sicilies. 

By  a  Bull  (g)  of  1139,  Innocent  II.  confirmed  the  act  of 
his  predecessor,  whereby  the  Kingdom  of  Sicily,  the  Duchy 
of  Apulia,  and  the  Principality  of  Capua  were  conferred, 
as  a  feudal  tenure,  upon  Roger  II. 

CCCLXXIII.  This  tenure  continued  till  a  very  late 
period.  For  6ix  centuries  the  white  palfrey  (ckinea)  and 
7,000  golden  ducats  had  been  claimed,  and  generally  ob- 
tained, by  the  Popes  as  the  mark  of  the  feudal  homage  due 
from  the  Crown  of  the  Two  Sicilies. 

It  was  not  till  the  year  1776  that  Ferdinand  (the  First 
(A)  of  Naples)  availed  hiinself  of  a  quarrel  which   arose 

(d)  Pari.  Papers,  1851,  p.  108. 

IbuL  1816-17.  Attorney-GeneraTs  Petition,  p.  234. 

The  originals  are  said  to  be  in  the  Royal  Archives  of  Torre  de  Tombo, 
and  to  be  found  in  Gabriel  Pereira  de  Castro's  Monomachia,  at  the  end  of 
his  first  Treatise,  De  Mann  Begia. 

(e)  Ann.  des  D.  M.  1857-68,  p.  255. 

See  also  Ann.  des  D.  Af.,  1862  -68,  p.  301,  for  an  account  of  a  further 
struggle  between  Portugal  and  the  Pope. 

See  also  HertsleCs  State  Papers,  vol.  1.  p.  1294.  There  seems  to  have 
been  an  earlier  Concordat  in  1848,  October  21. — T&ot,  lUpert  des  Traitf*. 

(f)  Schmauss,  i.  1 :  "  Nullum  in  terra  potestatis  vestro,  prater  volun- 
tatem  aut  consilium  vestrum  Legatum  Roman©  Eccleeiao  statuemus." 
The  conquest  of  the  Saracens  and  the  aid  borne  to  the  Church  are  assigned 
as  the  meritorious  cause  of  the  extraordinary  power. 

(g)  Ibid.  1. 

(A)  Sometimes  called  Ferdinand  IV. 
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during  the  ceremony  of  presenting  these  gifts,  between  the 
Ambassador  of  Spain  and  the  Governor  of  Rome,  altogether 
to  get  rid  of  this  homage  (i). 

Lamenting  that  an  act  of  devotion  towards  the  Holy 
Apostles  should  have  given  rise  to  a  public  quarrel,  he 
announced,  or  rather  his  able  minister  Tanucci  announced, 
that  henceforward  the  ceremony  of  presenting  the  palfrey 
should  altogether  cease,  and  that  the  ducats  should  be 
privately  presented  as  the  free  gift  of  a  devoted  son  of  the 
Church. 

Borne  protested  (A)  then,  and,  it  is  said,  protests  now, 
against  this  act  of  disobedience. 

CCCLXXIT.  The  Two  Sicilies,  aftei*  the  expulsion  of 
the  Angevin  race,  followed  the  policy  of  the  Arragonese, 
Austrian,  and  Spanish  kingdoms,  to  which,  until  the  middle 
of  the  last  centurjythey  were  successively  appended  (/). 

The  Spanish  Viceroy  refused  to  give  the  Royal  Exequatur 
to  the  promulgation  of  the  Council  of  Trent ;  and  though  the 
decrees  of  that  Council  wer/e  allowed  to  be  dispersed  over 
the  kingdom,  orders  .were  sent  to  the  President  and  other 
officers  of  the  kingdom  to  suffer  no  innovation  to  be  intro- 
duced injurious  to  the  royal  prerogative. 

The  Bull  In  Coena  Domini  was  as  stoutly  resisted,  and 
the  necessity  of  the  Regium  Exequatur  (m)  as  steadily  main- 
tained as  in  other  countries. 

(t)  Colletta,  Storia  del  Bmme  di  Napoli,  1.  2.  xiiL 

(A)  u  E  il  Papa  rifiutandoli,  dichiaro  pin  che  mai  solennentente  le  sue 
ragioni  e  la  disobbedienza  (cosi  la  diceva)  della  cdrte  di  Napoli" — CoU 
letta,  Storia  del  Beame  di  Napoli,  1.  2.  ziii 

(/)  The  House  of  Anjou  reigned  at  Naples  about  160  years  after  they 
had  been  expelled  from  Sicily  in  1282.  Alphonso  of  Arragon  first  took 
the  title  of  King  of  the  'Two  Sicilies  a.d.  1442-4;}.—Giannonisf  L  xxv. 
c.  7. 

(m)  In  the  thirty-third  book  of  his  History,  Qiannone  devotes  chap.  iii. 
to  the  disputes  about  the  reception  of  the  Council  of  Trent j  in  chap.  iv. 
he  discusses  the  reception  of  the  Bull  In  Coma  Domini,  in  chap.  v.  the 
necessity  of  the  Exequatur  Regium  for  all  mandates  from  Rome :  but  see 
more  especially  the  sixth  chapter  of  the  fortieth  book,  for  the  account  of 
the  strenuous  maintenance  by  Charles  Vl.  of  the  Meyium  Exequatur 

y  f  2   . 
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CCCLXXV.  In  1728  Benedict  XIII.  decreed  that  tie 
service  in  honour  of  Pope  Gregory  VII.  should  be  per- 
formed by  the  secular  and  regular  clergy.  The  decree  was 
reprinted  and  published  at  Naples.  The  Secretary  of  State 
(«)  reported  to  the  Emperor  Charles  VI.  that  he  had  found, 
in  the  service  ordered  to  be  used,  these  words :  €t  *  contra 
€  Henrici  imperatoris  impios  conatus  forth  per  omnia  atkleta 
'  impavidus  permaiisit,  seque  pro  muro  domui  Israel  ponere 
'  rum  timuity  eundem  Henricum  in  prqfundum  malorum 
( prolapsum  fidelium  communione  regnoque  privavit,  atque 
€  subditos  populos  fide  ei  data  liberavit*  The  meaning  of 
these  words,"  continues  the  Secretary  of  State,  "  appearing 
"  to  me  too  injurious  to  the  authority  of  PAces,  too  favour- 
"  able  to  seditions,  and  contrary  to  the  tranquillity  of  the 
State,  I  thought  it  right  to  leave  the  business  to  the 
Delegate  of  the  Royal  Jurisdiction,  that  he  might  lay  it 
"  before  the  Court,  as  he  did  in  my  presence,  where  the 
"  import  of  the  said  words  having  been  duly  weighed,  they 
were  easily  perceived  to  betray  the  vast  design  harboured 
by  the  Court  of  Rome,  to  attempt  to  make  itself  a  Sove- 
reignty over  all  the  temporal  Princes,  and  to  render  them, 
as  it  were,  its  subjects  and  dependants,  so  that  the  Papal 
Court  might  deprive  Kings  of  their  kingdoms,  and  transfer 
"  them  to  whomsoever  it  liked  best — a  strange  and  unjust 
"  conceit,  directly  contrary  to  the  institution  of  the  Pontifi- 
"  cate.  .  .  .  The  serious  and  intolerable  evils  accruing 
"  to  the  independence  of  Princes  in  general,  and  to  your 
Majesty's  imperial  and  royal  rights  in  particular,  from 
the  publication  of  the  aforesaid  lessons,  would  authorise 
us,  in  imitation  of  the  usages  and  the  prudence  of  the 
"  Court  of  Rome,  to  prohibit  the  lessons  themselves,  charg- 


tt 
a 
it 
ft 

a 


tt 
tt 


a 

ft 
ft 

ft 

tt 


ft 
tt 
tt 


against  Clement  XI. :  "  Stabilif  ermamente  la  necessity  del  Regio  Exequatur 
in  tutte  le  Bolle,  Brevi,  o  altre  proviaoni  che  vengono  da  Roma."  This 
was  vehemently  condemned  by  Clement  XI.,  but  acquiesced^  in  by  his 
successor,  Innocent  XIII. 

(»)  Consultation  of  the  Secretary  of  State,  &c 
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"  ing  the  Bishops  not  to  insert  them  in  the  Breviary.  But," 
continues  the  Secretary,  alleging  various  reasons,  "it  is 
"  thought  more  advisable  simply  to  order  the  printers  to  be 
"  confined,  and  all  the  copies  of  the  said  lessons  to  be 
"  seised,  for  no  other  ostensible  motive  than  because  a 
"  foreign  publication  had  been  imported,  reprinted,  and  sold 
"  without  any  previous  licence,  contrary  to  the  royal  regu- 
lations, and  particularly,  because  the  reprint  is  paid  to  have 
taken  place  with  the  permission  of  the  magistrates,  when 
no  such  permission  had  been  granted  "  (0) 
CCCLXXVI.  (p)  In  1761  the  Secretary  of  the  Delegates 
of  the  Royal  Jurisdiction  at  Naples,  referring  to  what  had 
been  done  in  1728  (q\  prohibited  in  the  kingdom  the  use  of 
ordinarii  (prayer-books)  which  contained  directions  for  read- 
ing the  service  to  Gregory  VII. ,  and  the  Bull  In  Coena,  and 
what  were  called  "  casus  reservati  Eminentissimo  etReveren* 
" dissimo  Domino" 

In  1769  Ferdinand  L,  by  the  advice  of  Tanucci,  would  not 
allow  the  Papal  (r)  confirmation  of  the  Archbishop  of  Naples 
to  contain  the  words,  "  Per  grazia  delta  Sede  Apostolical 
Shortly  afterwards,  the  Pope  refused  to  consecrate  the  Bishop 
nominated  by  the  Crown  to  the  See  of  Potenza,  and  persisted 
in  the  refusal  till  the  King  wrote  to  him  that,  if  the  conse- 
cration should  be  longer  delayed,  he  would  cause  each  new 
Bishop,  in  every  province  of  his  kingdom,  to  be  consecrated 
by  three  existing  Bishops,  according  to  the  ancient  practice 
of  the  Church. 

CCCLXXVIL  (s)  The  last  Concordat  (t)  between 
Rome  and  the  Two  Sicilies  bore  date  the  16th  February, 


(o)  Pari  Papers,  1816-17,  pp,  151-4. 
(p)  Una\  p.  156. 

(q)  Consultation  of  the  Marqttis  Nicolas  Fraggiani,  Sec 
(r)  Pins  VI. 

(*)  Pari.  Papers,  1851,  pp.  274-278,  where  it  is  6et  out 
(t)  A  Convention,  which  I  have  not  seen,  is  said  to  have  been  drawn 
up  in  1838. 
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1828 ;  the  29th  article  of  which  contained  the  following 
oath : — 

"  I  swear  and  promise,  on  the  holy  Gospels  of  God,  obe- 
dience and  allegiance  to  His  Royal  Majesty ;  and  I  also 
promise  that  I  will  haye  no  communication,  that  I  will  not 
partake  in  any  design,  that  I  will  maintain  no  suspicious 
connection,  either  at  home  or  abroad,  which  may  endanger 
public  tranquillity ;  and  that  if  I  am  aware  that  any  machi- 
nation is  being  carried  on,  whether  in  my  diocese  or  else- 
"  where,  to  the  disadvantage  of  the  State,  I  will  make  the 
"  same  known  to  His  Majesty  "  (m). 

CCCLXXVIIL  With  respect  to  the  Kingdom  of  Sar- 
dinia, the  Dukes  of  Savoy  appear  to  have  had,  like  other 
Sovereigns,  contests  with  the  Pope  at  an  early  period  (x). 
The  earliest  document  relating  to  that  part  of  the  Regale 
which  concerns  the  nomination  to  bishoprics  in  the  kingdom 
of  Sardinia,  is  a  Brief  of  Nicholas  V.,  in  which  he  promises 
Louis  II*,  Duke  of  Savoy,  never  to  institute  any  persons 
to  any  archbishopric,  bishopric,  or  abbey,  "  nisi  habitis  prius 
"  per  ijos  intentione  et  consensu  ipsius  Ducis  "  (y). 

CCCI^XXIX.  The  right  of  Royal  Domination  was  fur- 
ther confirmed  by  a  Brief  of  Leo  X.,  in  1515,  in  the  text  of 
which  the  above  expressions  of  Nicholas  V.  were  referred 
to,  qnd  by  the  Brief  of  Clement  YIIL,  on  the  19th  of  June, 
1595,  to  Duke  Charles  Emmanuel.  There  are  also  Briefe 
of  Sextus  IV.,  Innocent  VIII.,  and  Julius  II.,  restricting 
and  prohibiting  the  nomination  of  strangers  to  benefices  in 
Sardinia. 

The  royal  privileges  were  admitted,  by  a  Brief  of 
Innocent  XII.  on  July  31,  a.i>.  1700,  to  extend  to  the 

(«)  Pari.  Papers,  1861,  p.  287. 

(.r)  Ibid.  1816-17, 1851.  Six  volumes  of  treaties  between  the  House 
of  Savoy  and  Foreign  Powers  are  referred  to. 

(y)  "  Neminem  prseficiemus  seu  illis  (alluding  to  archbishoprics,  bishop- 
rics, abbeys)  de  quorumcunque  personis  non  providebimus  nisi  habitis 
prius  per  nos  intentions  et  consensu  ipsius  Ducis,  de  personis  idoneis  ad 
hujusmodi  regimine  seu  dignitatis  promo vendis,  vel  de  quorum  personis 
tales  provisionea  fuerint  faciend®." 
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dominions  of  the  House  of  Saxony,  south  of  the  Alps. 
This  was  in  the  reign  of  Victor  Amadeus,  the  first  King 
of  Sardinia. 

CCCLXXX.  By  three  successive  Concordats  of  1727, 
1741,  1750  (*),  the  Regale  was  further  confirmed,  and 
extended  to  Churches  formerly  excepted ;  and  the  claims  of 
the  Roman  Curia  to  the  revenues  of  vacant  benefices,  and 
to  the  property  of  deceased  clergymen,  were  abandoned. 
In  1728,  the  civil  and  ecclesiastical  rights  were  clearly  de- 
fined by  Victor  Emmanuel,  in  the  Code  Vittorina,  notwith- 
standing the  opposition  of  Clement  XII. 

CCCLXXXI.  By  the  Regulations  of  1770  (s.  6.  c.  1), 
it  is  provided  that  the  nominations  made  by  the  Crown  to 
the  higher  or  consistorial  dignities,  and  which  have  been 
sent  to  Rome,  shall  be  expedited  by  the  Secretary  of  State 
for  Foreign  Affairs :  the  patents  of  collation  to  any  eccle- 
siastical office  shall  be  expedited  by  the  Secretary  of  State 
for  the  Home  Department.  In  1831  a  Minister  for  Eccle- 
siastical Affairs  was  appointed,  and  upon  him  are  now 
devolved  the  ecclesiastical  duties  of  the  Home  Secretary  (a). 

CCCLXXXII.  By  a  Royal  Decree  of  21st  December, 
1850  (s.  7.  Article  2),  it  is  provided  that  the  Council  of 
Ministers  shall  deliberate  on  the  propositions  relating  to 
archiepiscopal  and  episcopal  sees,  and  that  the  Minister  for 
Foreign  Affairs  shall  carry  on  all  ecclesiastical  negotiations 
with  Rome. 

CCCLXXXIIL  As  to  the  form  of  nomination  to  the 
Pope,  the  King's  representative  at  Rome  uped  to  deliver  to 
His  Holiness  the  Royal  Letter  announcing  the  individual 
nominated  to  the  vacant  see.  Formerly  these  letters  con- 
tained the  expressions  "  in  virtu  "  or  "  in  forza  del  diritto 


(«)  Confirmed  by  a  Brief  of  11th  June,  1791. 

(<*)  By  the  18th  Article  of  the  Constitution,  the  Crown  exercises  the 
rights  of  the  civil  power  in  the  matter  of  benefices  and  nominations. 

By  s.  1.  of  Article  6  of  the  Royal  Decree  of  21st  December,  1850,  the 
royal  patronage  belongs  to  the  Minister  for  Ecclesiastical  Affairs,  Grace, 
and  Justice. 
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"  che  ci  compete,  nominiamo,"  &c. ;  but  now  the  simpler 

form,  "  abbiamo  nominato  come  nominiamo  il  alia 

vacante  mitra,"  &c.     They  conclude  with  a  request  that  the 
Pope  will  order  the  necessary  provisions  (providenze). 

CCCLXXXIV.  The  right  of  the  Exequatur  had  been 
always  carefully  maintained  in  Sardinia. 

The  most  ancient  history  of  this  country  has  records  of 
the  necessity  of  the  approval  by  the  civil  power  of  the  pro- 
visions of  the  Roman  See.  The  inspection  of  these  docu- 
ments was  at  first  entrusted  to  the  Governors,  afterwards 
to  the  Supreme  Courts  of  Justice  or  the  Senates.  The 
instructions  to  these  bodies  were  that  no  Bull,  Brief,  Letters, 
or  Decree  should  be  published  or  executed  until  it  had  been 
presented  for  the  Exequatur.  Notaries  were  strictly  for- 
bidden to  exercise  their  calling  in  the  way  of  recording  or 
authenticating  any  provision  proceeding  from  Borne,  for 
which  the  Exequatur  had  not  been  obtained.  The  right  of 
the  Exequatur  was,  moreover,  recognised  by  Benedict  XIV. 
in  his  Concordata,  "  Istruzione  Pontificia  "  of  1742,  which 
had  reference  to  the  Concordat  of  1727. 

In  1787  a  Sardinian  agent  was  established  in  Borne,  ac- 
cording to  the  example  of  other  Courts,  with  a  royal  office, 
through  the  agency  of  which,  all  petitions,  without  exception, 
of  Sardinian  subjects,  for  provisions  which  were  to  have 
effect  "  nel  foro  esterno,"  were  to  be  obtained.  When  Genoa 
was  annexed  to  the  Sardinian  monarchy,  the  Legation  of 
Piedmont  was  extended  to  this  new  acquisition. 

And  lastly,  by  the  Decree  of  April  25,  1848,  all  pro- 
visions from  Borne  must  receive  the  Royal  Exequatur  before 
they  can  be  considered  by  the  tribunal,  or  executed  by  the 
prelate  or  any  party  charged  therewith.  The  only  excep- 
tions appear  to  be  provisions  respecting  matters  purely 
spiritual,  such  as  dogmatical  Bulls,  indulgences,  jubilees,  &c 

CCCLXXXV.  The  ancient  Florentine  Republic  (ft),  the 


(b)  Pari.  Papers,  1816-17,  p.  109. 
Ibid.  1851,  p.  329. 


PAPAL   RELATIONS   WITH    TUSCANY.  441 

Government  of  the  Medici,  and  of  the  Austrian  and  Bourbon 
family,  have  been  in  succession  equally  watchful  to  prevent 
any  infringement  of  the  sovereignty  of  the  State  by  the 
act  of  any  foreign  Power. 

CCCLXXXVL  Under  this  category  they  appear 
always  to  have  considered  the  exercise  of  Papal  authority 
within  their  dominions,  which  has  been  regulated  by  a  series 
of  laws  issued  by  the  sovereign  authority  of  the  State,  and 
which  have  been  constantly  enforced ;  and  the  necessity  of 
the  Regium  Exequatur  has  been  maintained  in  Tuscany  with 
great  vigilance  (<?). 

CCCLXXXVII.  On  the  occasion  of  the  vacancy  of 
an  episcopal  see,  the  Sovereign  of  the  Grand  Duchy  used  to 
cause  a  list  of  four  candidates  to  be  presented  to  the  Pope, 
with  an  understanding  that  the  first  must  be  chosen,  even  if 
he  be  not  duly  qualified. 

This  custom  appears  to  be  immemorial,  and  to  have  been 
sanctioned  by  various  pontifical  Briefs.  Every  subject  of 
the  Grand  Duke  had  to  obtain  the  permission  of  the  Govern* 
ment  previously  to  applying,  in  any  matter  of  ecclesiastical 
jurisdiction,  to  the  Pope;  and  every  Brief  or  Decree 
obtained  in  consequence  of  the  application  had  to  be  sanc- 
tioned by  the  Placet  or  "  Regio  Exequatur  "  of  the  Sovereign, 
without  which  no  Papal  Brief,  Bull,  or  Decree  had  any 
judicial  validity  in  any  civil  or  temporal  matters. 

CCCLXXXVIIT.  No  State  ever  more,  strictly  resisted 
the  Papal  authority  than  Venice  (d).  She  excluded  eccle- 
siastics from  the  councils  and  public  employments  of  the 
State.  The  Government  of  her  Church  was  divided  be- 
tween the  patriarchates  of  Venice  and  Aquileia. 

When  Sixtus  IV.  excommunicated  Venice  (e),  the  Council 
of  Ten  ordered  the  Patriarch  and  all  the  Venetian  clergy  to 
transmit,  unopened,  to  the  inquisitors  of  the  State  any  Bull 

(c)  See  especially  the  Circular  Letter  of  Duke  Leopold,  25th  October, 
1797. 

(d)  Pari  Papers,  1816-17,  p.  106. 

(e)  Sismond  de  Sismondi,  Hist,  des  Rip.  de  Vital,  ii.  p.  235. 
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that  might  be  addressed  to  them  by  the  Holy  See.  These 
commands  were  strictly  obeyed*  An  appeal  was  lodged 
with  the  tributary  Patriarch  to  a  future  Council,  from  the 
sentence  of  excommunication.  The  Patriarch,  in  con- 
sequence of  the  appeal,  suspended  the  interdict,  and  sent  a 
summons  to  the  Pope  to  appear  before  a  future  Council. 

In  1754  the  Venetian  Senate  put  forth  a  decree  forbidding 
the  publication  of  any  Bull ;  and  in  the  same  year  expressly 
prohibited  Venetians  from  applying  to  Borne  for  any  dis- 
pensation which  could  not  be  obtained  through  the  Bishop, 
and  from   applying  at  all  to  Borne  except  through  the 

Bishop  (f). 

CCCLXXXIX.  With  respect  to  Bavaria,  the  treaty 
which  regulates  the  relations  between  that  kingdom  and 
the    See  of  Borne  is  the  subsisting   Concordat   of  1817 

It  begins  as  follows : — "  Sanctitas  sua  Summus  Pontifex 
"  Pius  VIL,  et  Majestas  sua  Maximilianus  Josephus  Ba- 
"  varise  Bex,  debita  solicitudine  cupientes,  ut  in  iis  quae  ad 
"  res  ecclesiasticas  pertinent  certus  stabilisque  in  Bavaria 
"  regno  terrisque  ei  subjectis  constituatur  ordo,  solemnem 
"  propterea  conventionem  inire  decreverunt." 

It  provides  for  the  nomination  of  Bishops  by  the  Crown 
to  be  followed  by  the  confirmation  of  the  Pope,  and  that 
the  prelates  shall  take  the  following  oath  on  their  installa- 
tion:— 

"  Ego  juro  et  promitto  ad  sancta  Dei  Evangelia  obedien- 
"  tiam  et  fidelitatem  Begiae  Majestati :  item  promitto  me 
"  nullam  communicationem  habiturum,  nullique  consilio 
"  interfuturum,  nullamque  suspectam  unionem  neque  intra 
"  neque  extra  conservaturum  quse  tranquillitati  publican 
"  noceat,  et  si  tarn  in  Diocoesi  mea  quam  alibi  noverim 
"  aliquid  in  Statfis  damnum  tractari,  Majestati  suae  mani- 
"  festabo." 


(/)  Pari  Papers,  1851,  p.  47. 

(g)  Eichhorn,  Kirchenrecht,  B.  iii.  Ataclm.  i.  11,  p.  564 

Ph&ippa,  Kirchmrecht,  B.  Hi.  Kap.  10,  Abechn.  145. 
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CCCXC.  Contemporaneously  "with  this  Concordat  was 
promulgated  what  is  called  the  "  Religion  Edict "  (A)  in  the 
Bavarian  Constitution  (Part  3,  pars.  58-9),  containing  these 
provisions: — 

58.  In  conformity  to  the  general  mandates  hitherto  ex- 
isting in  the  royal  dominions,  no  laws,  ordinances,  nor 
other  regulations  issued  by  the  Church  shall  be  pro- 
u  mulgated  and  carried  into  effect  without  the  sovereign 
"  concurrence  and  sanction.  The  clerical  authorities  are 
"  bound,  after  receiving  the  royal  sanction  for  the  promulga- 
"  tion  (placet),  to  state  the  samp  expressly  on  all  occasions, 
"  at  the  outset  of  the  publication  of  the  ordinances  issued  by 
"  them. 

"  59.  Public  notices  issued  by  the  clerical  Government, 
which  refer  solely  to  the  priesthood  under  its  authority,  and 
which  emanate  from  approyed  and  universal  regulations, 
require  no  renewed  sanction.  This  placitum  regium  is 
accorded  by  the  King." 
In  1824  these  provisions  were  revised  and  extended  (i). 
The  gradual  absorption  of  the  Various  independent  States 
of  Italy  into  the  one  Kingdom  (K)  of  Italy  has  taken  place 
since  the  first  edition  of  this  work  was  published.  They 
have  been  so  incorporated  by  the  wish  of  the  subjects  of 
such  sovereignties,  so  far  as  that  wish  can  be  ascertained  by 
the  process  of  a  plebiscite.  The  people  of  the  Roman 
States,  finding  that  no  civil  reforms  for  securing  their 
liberties  could  be  obtained,  have,  in  the  exercise  of  their 


(A)  This  Concordat  will  be  found  in  the  Appendices  to  the  works  of 
Eichhorn  and  PkiUipps,  and  in  the  Pari.  Papers  of  1851. 

(i)  See  a  remarkable  paper — The  Circular  of  Prince  Hohenhhe  to  the 
Bavarian  Minister*,  dated  the  Oth  of  April,  1869,  as  to  the  Council  of  the 
Vatican— p.  139  of  Offkielle  Aktenstucke. 

Questions  submitted  t/tereupon  by  the  Bavarian  Government  to  the  Catholic 
Universities  of  Munich  and  Wurtburg,  p.  140. 

Answer  of  the  Munich  Theological  Faculty,  p.  141. 

Memorandum  of  the  Minority  of  the  Munich   Theological   Faculty, 

p.  166. 

(A)  Vol.  i.  ed.  2,  p.  630. 
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rights  as  freemen  and  Christians,  opposed  their  doctrine  of 
pos8umus  to  that  of  the  non  possumus  of  the  Pope.  (/)  The 
question  is,  speaking  generally,  one  chiefly  of  Public  or  Con- 
stitutional Law,  but  having  nevertheless  an  International 
aspect  which  deserves  notice  in  this  place. 

Cavour  (m\  in  his  note  of  1860,  addressed  to  the  Sardinian 
Minister  at  Berlin,  justified  the  incorporation  of  these  States, 


(/)  Ann,  des  D.  M.  1862-3,  p.  053. 

See  letter  of  20th  May,  1862,  of  Napoleon  III.  to  M.  Thouvenel,  ex- 
pressing the  hope  that  the  Pope  would  reconcile  his  rule  with  modern 
ideas. 

"  L'inte*r6t  du  Saint-Si6ge,  celui  de  la  religion,  exigent  done  que  le 
Pape  se  reconcilie  avec  l'ltalie,  car  ce  sera  se  rlconcilier  avec  lee  ideas 
modernee,  retenir  dans  le  giron  de  l'£glise  200  millions  de  Catholiquea 
et  donner  a  la  religion  un  lustre  nouyeau  en  montrant  la  foi  secondant 
les  progres  de  l'humaniteV' 

On  the  11th  July,  1871,  M.  Lemoine  writes :  "  Le  manifesto  de  M. 
le  comtede  Chambord  est  d'une  orthodoxie  urreprochable.  Ce  n'eat  point 
sans  raison  que  nous  avons  cru  pouvoir  comparer  ce  langage  a  celui 
du  Syllabus.  Chez  la  Royautl  comme  chez  la  Papaute,  e'est  la  raeme 
affirmation  absolue :  e'est  sur  lee  deux  drapeaux,  ou  plutoteur  le  drapeau 
commun,  la  meme  devise,  sint  ut  sunt,  out  turn  sunt. 

"  Le  tout  ou  rien  peut  encore  se  comprendre  dans  les  questions  de 
dogme,  celles  qui  se  disent  du  domaine  surnatureL  Dans  leequestions 
d'affaires  humaines,  d'affaires  politiques,  e'est  la  devise  des  revolutions. 
De  meme  que  par  la  proclamation  de  l'infaillibilite'  le  Pape  a  mis  lea 
chr&iens  dans  l'alternative  du  servilisme  ou  de  la  separation.  •  Henri  Vf 
en  arborant  le  drapeau  bleu,  vient  de  mettre  les  Royalistes  dans  le  memo 
douloureux  dilemne.  Sans  doute  il  a  su  ce  qu'il  faisait,  et  il  a  voulu 
le  faire :  nous  ne  pouvons  que  constater." — John  Lemoine. — Journal  des 
Dtbats,  11th  July,  1871. 

(m)  "  En  effet  le  droit  public  de  tous  les  temps  a  reconnu  a  chaque 
nation  la  faculty  de  regler  ses  propres  destinies,  de  se  donner  des  in- 
stitutions conformes  a  ses  int&Sts,  de  se  constituer,  en  un  mot,  de  la 
maniere  qu'elle  juge  la  plus  propre  a  sauvegarder  la  security  et  la  pro- 
spente*  de  l'ltat. 

Ce  droit  n'a  jamais  6t6  dlnonce*  comme  contraire  aux  lois  internationales. 
II  en  est  meme  le  fondement,  car  s'il  e*tait  me*connu  ou  violg,  il  n'y  aurait 
plus  en  Europe  ni  independance  ni  liberty." — Aim.  des  Deux  Monde*, 
1860,  p.  771. 

See  also  The  King  of  Sardinia's  Letter  to  Pius  IX.  Turin,  20th  March, 
1860.    Ann.  Beg.  1860,  p.  179. 

The  Tope's  Answer,  2nd  April,  1860. — Protest  against  the   Usurpation 
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and  what  has  been  called  the  unification  of  Italy,  on  two 
grounds :  first,  on  the  ground  that  International  Law  always 
respected  Public  Law,  and  that  by  that  law  all  States 
possessed,  and  had  exercised,  the  right  of  choosing  the 
Government  which  they  thought  most  expedient  for  them- 
selves ;  secondly,  on  the  ground  that,  though  these  minor 
Italian  States  had  been  conferred,  so  to  speak,  on  certain 
Houses  or  persons,  such  treaties  had  been  always  subject, 
after  the  lapse  of  time,  to  revision  ;  thirdly,  on  the  ground 
that  all  attempts  at  conciliation,  and  at  obtaining  good 
government  for  the  people,  had  been  tried  in  vain  with  the 
Papacy  and  the  Kingdom  of  the  Two  Sicilies,  as  well  as 
with  the  lesser  States  of  Central  Italy  (n). 


which  is  being  accomplished,  to  the  loss  of  the  States  of  the  Church"  fyc. 
Ibid.  pp.  280,  281. 

September  7. — Cavour  to  AntoneUi,  complaining  of  foreign  mercenary 
troops  in  the  service  of  the  Pontifical  Government. 

AntoneUi  replies, il  .  .  .  lawful  to  have  foreign  troops,  a  practice  ex- 
isting indeed  at  the  present  moment  in  many  European  States,"  and 
appeals  to  the  Law  of  Nations,  "  under  whose  aegis  Europe  has  hitherto 
lived." 

Victor  Emmanuels  Address  to  the  People  of  Southern  Italy.  Ibid  p.  290. 

Lord  J.  Husselfs  Letter  to  Mr,  Busseli,  27th  October,  1860,  p.  298,  and 
to  Sir  J.  Hudson,  p.  294. 

(n)  Upon  the  question  of  the  necessity  of  a  temporal  sovereignty  to 
secure  the  independence  of  the  Pope,  Cavaliere  Boncompagni  says,  with 
much  truth  and  force  (Discorso  nella  Cam.  dei  Dep.  p.  9)  :  "  Ad  assicu- 
rargli  questa  independenza,  era  stato  instituito,  dicevano  essi,  lo  Stato 
del  Fontefice.  Questa  Sovranita  faceva  parte  del  diritto  publico  d'  Europa, 
era  riguardata  come  in  guarantigia  del  Pontificate.  Quali  elementi  con- 
correvano  in  questa  Sovranita  P  Quali  erano  tra  cotesti  elementi  que- 
gli  che  assicuravano  1'  independenza  del  Pontefice  P  H  Pontefice  aveva 
un  territorio,  ed  aveva  dei  sudditi:  questo  territorio  e  quei  sudditi 
assicuravano  forse  quella  liberty  d'  azione,  che  tutti  i  Cattolici,  senza 
eccezione,  erano  disposti  a  consentirgli  P  Quella  liberta  df  azione  che 
il  Parlamento  Italiano,  prima  la  Camera  dei  Deputati,  poi  il  Senato, 
solennemente  a  dichiarato  di  volergli  mantenere  P  era  forse  il  territorio, 
erano  forse  i  sudditi  che  1'  assicurassero  P  No ;  anzi  il  possesso  di  quel 
territorio,  la  dominazione  su  que'  sudditi,  facevano  si  che  il  Vescovo  di 
Roma,  capo  della  Chiesa  cattolica,  fosse  in  una  condizione  peggiore  di  tutti 
i  vescovi  della  cristianita :  egli  solo  non  poteva  restare  nella  sua  sede,  se 
non  aveva  attorno  a  se  una  soldatesca  straniera  che  imponeva  la  sua 
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The  last  territory  of  the  Pope  (o)  has  now  been  added  to 
the  Kingdom  of  Italy.  The  immediate  consequence  of  this 
great  event  has  been  the  establishment  of  Rome,  the  City  of 
the  World,  as  the  capital  of  the  new  Kingdom  of  Italy  (/?). 
This  very  important  fact  has  necessitated  a  new  arrange- 
ment respecting  the  Papacy,  both  with  regard  to  the  sub- 
stantive and  separate  status  of  the  Pope  and  the  relative 
and,  so  to  speak,  mixed  status  of  this  great  Religious  Latin 
Power,  with  regard  both  to  the  Kingdom  of  Italy  and  also 
to  those  other  States  of  Christendom  (q)  which  acknowledge, 
with  more  or  fewer,  greater  or  less  limitations,  his  spiritual 
authority  in  their  territories. 

The  Pope  himself  maintains  that  no  part  of  his  territory 
has  ceased  dejure  to  belong  to  him.     On  the  26th  of  March, 

signoria  al  popolo  Italiano."    Cf.    with  Antonelli's  letter  as  to  the  neces- 
sity of  temporal  dominion  to  the  Pope,  Pari.  Papers,  1870-1,  p.  108. 

(o)  Correspondence  relating  to  Rome  laid  before  Parliament,  1870-1. 

French  troops  recalled,  2nd  August,  1870. 
'   P.  20.    Historical  and  Political  Memorandums  by  Italian  Government, 
29th  August,  1870. 

P.  59.     Plebiscite  of  Home  and  the  Provinces. 

Pp.  83,  81.  French  Republic.  M.  Senard  to  King  of  Italy :  "  Convention 
of  16th  September,  1864,  has  virtually  ceased  to  exist,  22nd  September, 
1870." 

(p)  Vittorio  Emmanuele  II.  was  proclaimed  King  of  Italy  by  a  vote  of 
the  Italian  Parliament,  14th  March,  1861.  (Ann.  des  D.  M.  1861,  p.  175). 
The  first  Council  of  Italian  Ministers  under  the  King  in  the  Quirinal 
Palace  at  Home  was  holden  3rd  July,  1871. 

(q)  Belgium. — Brussels  :  3rd  July,  1871. — In  to-day's  sitting  of  the 
Senate  Baron  Anethan,  replying  to  a  question  of  which  notice  had  been 
given,  said :  "  As  regards  the  removal  of  the  Italian  Government  to  Rome, 
the  Belgian  Government  was  not  called  upon  to  express  approval  or  dis- 
approval of  the  Italian  occupation  of  that  city.  All  we  had  to  do  was 
to  follow  the  usual  diplomatic  customs.  The  Minister  for  Foreign 
Affairs  gave  instructions  to  the  Belgian  representative  at  Florence  to 
follow  the  King  of  Italy,  wherever  he  might  go  to  establish  his  capitaL 
Belgium  will  have  two  legations  in  Italy,  one  accredited  to  the  King 
and  the  other  to  the  Pope." 

The  Senate  then  adopted  the  following  order  of  the  day:  "The 
Senate,  satisfied  with  the  explanations  of  the  Minister  for  Foreign 
Affairs,  passes  to  the  order  of  the  day." 

This  course  has  been,  directly  or  indirectly,  adopted  by  other  States. 
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1860  (r)  he  issued  a  Bull  of  excommunication  against  all 
persons  who  had  taken  any  part  in  despoiling  the  Holy  See 
of  the  Patrimony  of  St  Peter,  and  he  entirely  refuses  to 
recognise  the  de  facto  authority  over  or  possession  of  these 
territories  by  the  King  of  Italy  (*). 

He  does  not  recognise  the  new  Kingdom  of  Italy,  and 
speaks  of  it  as  the  Sub- Alpine  or  Sardinian  Government 
when  he  is  compelled  in  any  public  act  to  make  any 
mention  of  it,  and  he  treats  with  contempt  the  Statute  of 
Papal  Guarantees. 

The  recent  arrangement,  therefore,  that  has  been  made 
is  at  present  unilateral — that  is,  on  the  part  of  the  Italian 
Government  only.  It  is,  however,  fraught  with  most  impor- 
tant consequences  to  Italy  and  Europe. 

The  new  statute  on  this  subject  which  became  part  of  the 
Italian  law  on  the  13th  May,  187 1,  is  divided,  as  will  be  seen 
in  the  following  slight  sketch,  under  two  heads : — 

( 1 )  The  prerogatives  of  the  Pope  and  of  the.  Holy  See  (t). 

(2)  The  relations  of  the  State  with  the  Church  (u). 
Under  the  first  head  the  inviolability  of  his  person  and 

the  marks  of  honour  due  to  a  Sovereign  are  secured  to  him. 
A  large  dotation  or  income,  and  various  residences   are 

(r)  March  26,  1860.  Letters  Apostolic  of  His  Holiness  Pius  IX. 
pronouncing  the  major  excommunication  against  the  invaders  and 
usurpers  of  the  Pontifical  State  (Arm.  Beg,  1860.  Public  Documents, 
p.  273):  "  In  the  fraudulent  and  perverse  machinations  of  which  we  (the 
Pope)  complain,  the  foremost  actor  is  undoubtedly  the  Sardinian  Govern- 
ment" (p.  274.) 

(«)  I  do  not  think  that  the  possession  of  Avignon  has  ever  been 
formally  recognised  by  the  Pope,  or  the  claim  with  respect  to  it  abandoned. 

(*)  The  deputy  Marfan  appears  to  have  moved  (16th  Feb.  1870), 
when  this  statute  was  under  discussion :  "  La  Camera  dichiara  che  i  prin- 
cipii  e  le  disposizioni  contenute  nella  presente  leggenon  debbono  formare 
soggetto  di  patti  internazionali  e  passa  alia  discussione  degli  Articoli." 

(u)  The  deputy  Corte  appears  to  have  moved,  as  an  addition  to  the 
first  article,  as  follows :  "  La  presente  legge  non  e  applicable  che  a  quei 
cittadini  i  quali  dichiarano  di  professare  la  religione  cattolica  romana." 
Neiiher  of  theso  propositions  seems  to  have  been  carried. — See  XVI. 
Setsione,  1870-1 ,  prima  della  XL  fagislatura.  Camera  dti  Dqndati,  16 
Feb.  1870. 
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allotted  to  him.  He  is  allowed  to  receive  diplomatic  agents 
from  Foreign  States,  and  to  send  such  to  them,  clothed  with 
all  the  immunities  incident  by  International  Law  to  the 
office  of  ambassador. 

Private  postal  and  telegraphic  communication  are  ac- 
corded to  him,  in  order  that  he  may  freely  communicate 
with  the  Episcopate  and  the  Catholic  world. 

Under  the  second  head,  all  legal  restrictions  on  the  assem- 
bling together  of  the  Catholic  Clergy  are  taken  away,  the 
peculiar  rights  of  the  Crown  in  Sicily  relative  to  ecclesias- 
tical matters  are  abandoned:  bishops  are  no  longer  to 
swear  allegiance  to  the  King.  The  exequatur  and  royal 
placet  are  for  the  most  part  abolished.  In  matters  of 
spiritual  and  ecclesiastical  discipline  there  is  to  be,  on  the 
one  hand,  no  interference  on  the  part  of  the  civil  power,  on 
the  other  hand,  no  coercive  jurisdiction  (esecuzione  coatta) 
is  conceded  to  the  spiritual  authority,  and  all  acts  done  by 
that  authority  contrary  to  the  laws  of  the  State  or  public 
orders,  or  injurious  to  the  rights  of  individuals,  are  null,  and 
in  certain  cases  may  be  punishable  by  the  penal  laws.  This 
Statute  of  Papal  Guarantees  is  not  an  International  Pact  bat 
a  Constitutional  Statute  of  the  Italian  Kingdom.  No  other 
State  is  a  party  to  it. 

On  the  7th  of  June,  1871  (x),  a  further  statute  was  enacted 
altering  certain  articles  of  the  existing  penal  code  with 
respect  to  the  Clergy,  but  enacting  stringent  provisions 
against  those  who,  by  word,  writing,  or  deed,  incite  disobe- 
dience to  the  law  of  the  State. 

No  Roman  Catholic,  Catholic,  or  Protestant  State  has 
impugned  the  authority  of  the  Statute  of  Guarantees,  or 
proposed  or  threatened  to  intervene,  as  Austria  and  France 
have  formerly  done,  in  the  affairs  of  Italy,  in  order  to  main- 
tain the  territorial  and  temporal  status  of  the  Papacy. 

Although  this  intervention  has  been  loudly  invoked  in 
the  circular  of  Cardinal  Antonelli  in  1859  to  the  Foreign 

(x)  Gazzetta  Ufficiale  del  6  Giugno  1871.  11  Rinnovamento  Cattolico, 
Ann.  1,  Faacicolo  xviii.  21  Giugno  1871,  p.  485. 


PAPAL  RELATION8  WITH  ITALY.         449 

Courts  (y),  and  was  repeated  in  the  Papal  Encyclic,  May  15, 
1871 — "Efficiet  Deus  ut  Principes  terrae,  quorum  maxim e 
"  interest  ne  tale  usurpationis  quam  Nos  patimur  exemplum 
"  in  perniciem  omnia  potestatis  et  ordinis  statuatur  et  vigeat, 
"  una  omnes  animorum  et  voluntatum  consensione  jungantur, 
"  ac  sublatis  discordiis,  sedatis  rebellionum  perturbationibus 
"  disjectis  exitialibus  sectarum  consiliis,  conjunctam  operam 
"  navent  ut  restituantur  huic  S.  Sedi  sua  jura  et  cum  iis 
"  visibili  Ecclesi®  capiti  sua  plena  libertas,  et  civili  societati 
"  optata  tranquillitas  " — and  in  a  subsequent  Encyclic,  June 
4, 1871 — the  Pope  records  with  pleasure,  how,  when  driven 
out  of  Rome,  he  was  replaced,  not  by  the  Romans,  or  his 
subjects,  but  by  the  armed  force  of  Catholic  Princes. 

He  then  speaks  of  f '  a  powerful  neighbour  "  having  sur- 
passed the  impudence  of  the  Prodigal  Son  in  the  Gospel  by 
having  taken  possession  of  Borne  (z). 

(y)  Ann.  Reg.  1859. 

(z)  As  to  the  relations  of  the  Papacy  with  Foreign  Governments,  the 
kingdom  of  Italy,  and  the  annexation  of  Rome  to  it,  see : 

Report  from  Committee  on  regulation  of  Roman  Catholics  in  Foreign 
Countries,  1816-17,  reprinted  in  1862. 

Report  of  the  Select  Committee  appointed  to  inquire  into  the  state  of 
Ireland,  1825  (especially  the  examination  of  the  Right  Rev.  James 
Doyle,  D.D.  and  the  Most  Rev.  Dr.  Murray). 

Correspondence  respecting  the  Relations  between  Foreign  Govern- 
ments and  the  Court  of  Rome,  1851. 

Correspondence  respecting  the  Affairs  of  Rome,  1870-71. 

The  reports  of  the  Debates  in  the  Camera  dei  Deputati,  and  in  the 
Senate  del  Regno,  published  at  Florence,  1870-71. 

Sessione  1870-71,  prima  della  XI.  Legislature.    Camera  dei  Deputati. 

Document*  Diphmatici  relative  aUa  Questions  Romana,  communicati  dal 
Mmistro  degU  Affari  Esteri  (Visconti  Venosta),  nelia  tornata  del  19 
Decembre  1870. 

The  Oazzetta  Ufficiale  del  Regno  (T Italia,  May  15, 1871,  contains  the 
statute  which  governs  the  future  relations  of  the  Papacy  with  the  Italian 
Kingdom. 

The  Gaszetta  Ufficiale  of  the  6th  June,  1871,  contains  a  further  law  as 
to  the  relations  of  the  priesthood  with  the  Italian  civil  authorities  and 
Government.   See  also  II  Rirmovamento  CattoUco,  An.  1,  21  Giugno  1871. 

Le  Gtutrantigie  alia  Sede  Pontificia.  Discorso  pronunziato  dal  Cavaliere 
Boncompagni  nella  Camera  dei  Deputati  add}  25  Gennaio  1871.    Firenze. 

VOL.  II.  G  Q 
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CHAPTER  VIII. 

THE  INrERNATIONAL  RELATIONS  OF  TUB  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  A  PROTESTANT  CHUECH  IS 
ESTABLISHED — BULLAE   CIRCUMSCRIPT10NUM  (a). 

CCCXCI.  The  territorial  changes  in  Europe  (5),  and, 
indeed,  in  the  world,  which  followed  upon  the  Treaty  of 
Vienna,  brought  the  Roman  See  into  immediate  contact  with 
Protestant  States,  with  which  it  had  hitherto  had  no  relations. 
By  that  treaty,  territories  inhabited  for  the  most  part  by 
Roman  Catholics,  accustomed  to  acknowledge  the  supremacy 
of  the  Pope  as  an  indispensable  part  of  their  religious  belief, 
were  transferred  to  Sovereigns  who  had  always  considered 
the  rejection  and  denial  of  his  authority  as  necessary  for  the 
political  and  religious  welfare  of  their  dominions.  Rome  had 
no  longer  to  deal  exclusively  with  those  Princes  who  bore, 
as  their  proudest  distinctions,  the  religious  titles  which  she 
had  conferred  upon  them.  Her  intercourse  was  no  longer 
to  be  confined  to  His  Most  Christian  Majesty,  The  Catholic 
King,  His  Most  Faithful  Majesty,  or  His  Apostolical 
Majesty. 

The  Duke  of  Muscovy,  whom  Rome  had  not  long  ago 
regarded  with  Chinese  indifference  as  an  outer  barbarian, 
had  become  one  of  the  most  powerful  European  potentates, 
uniting  to  his  ancient  title  of  Chief  of  the  Greek  Church, 
that  of  Protector  of  ten  millions  of  Roman  Catholic  Poles. 


(a)  De  Pradt,  Les  Qtuttre  Concordats,  t  i.  Avant-propos. 

(b)  Walter,  88.  42,  43,  as  to  the  Greek  Church. 
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The  King  of  Prussia  (c),  whom  fifty  years  ago  Rome  had  still 
addressed  as  the  Marquis  of  Brandenburg,  had  grown  into 
a  powerful  monarch  in  fact  as  well  as  name ;  and  had 
added  to  his  compact  military  State  two  ecclesiastical  elec- 
torates, besides  Prince  bishoprics,  abbeys,  and  chapters. 

The  Protestant  Stadtholder  of  Holland  had  become 
possessed  of  that  ancient  inheritance  of  the  "Catholic  Sove- 
reigns, the  Belgic  provinces,  and  of  the  Prince  Bishopric  of 

(c)  On  the  24th  August,  1870,  the  following  correspondence  took 
place  between  the  Pope  and  King  William  of  Prussia : — 

Letter  from  the  Pope, 

Your  Majesty, — In  the  present  grave  circumstances  it  may  perhaps 
appear  to  you  an  unusual  thing  to  receive  a  letter  from  me ;  but  as  Vicar 
on  the  earth  of  the  God  of  peace,  I  cannot  do  less  than  offer  you  my 
mediation.  It  is  my  desire  to  witness  the  cessation  of  warlike  pre- 
parations, and  to  put  a  stop  to  the  evils  which  are  their  inevitable 
consequence.  My  mediation  is  that  of  a  sovereign  who,  in  his  quality 
of  king,  can,  by  reason  of  the  smallness  of  his  territory,  inspire  no  feeling 
of  jealousy,  but  who  nevertheless  shall  inspire  confidence  by  the  moral 
and  religious  influence  which  he  personifies. 

May  God  lend  his  ear  to  my  wishes,  and  listen  also  to  those  which  I 
form  for  your  Majesty,  to  whom  I  desire  to  be  united  in  the  bonds  of 
mutual  charity. 

The  Vatican,  July  22, 1870.  Pius,  P.P.  EL 

P.S. — I  have  written  in  the  same  terms  to  His  Majesty  the  Emperor 
of  the  French. 

Answer  of  the  King  of  Prussia. 

Most  August  Pontiff, — I  have  not  been  surprised,  but  profoundly 
moved,  in  reading  the  touching  words  traced  by  your  hand  to  cause  the 
voice  of  the  God  of  peace  to  be  heard.  How  could  my  heart  refuse  to 
listen  to  so  powerful  an  appeal !  God  is  my  witness  that  neither  I  nor 
my  people  have  desired  or  provoked  this  war.  In  obeying  the  sacred 
duties  that  God  imposes  on  sovereigns  and  on  nations,  we  take  up  the 
sword  to  defend  the  independence  and  the  honour  of  our  country,  and 
we  shall  ever  be  ready  to  lay  it  down  at  the  moment  that  those  treasures 
are  safe  guarded.  If  your  Holiness  could  offer  me,  on  the  part  of  him 
who  has  so  unexpectedly  declared  war  against  us,  the  assurance  of 
sincerely  pacific  dispositions,  and  guarantees  against  the  repetition  of  a 
similar  attempt  against  the  peace  and  tranquillity  of  Europe,  it  will  cer- 
tainly not  be  I  who  shall  refuse  to  receive  them  from  the  venerable  hands 
of  your  Holiness,  united  as  I  am  with  you  by  the  bonds  of  Christian 
charity  and  of  a  sincere  friendship.  William. 

062 
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Liege.  Passing  by,  therefore,  the  revolutions  of  Roman 
Catholic  Southern  America,  in  Europe  alone  a  new  order 
of  things  had  arisen,  to  which  the  application  of  Papal  claims 
was  a  matter  of  great  novelty  and  nicety,  not  the  less  so  on 
account  of  the  remarkable  circumstances  connected  with 
the  Pope  himself.  For  he  did  not  pretend  to  be  ignorant  of 
a  fact  patent  to  the  world,  namely,  that  his  restoration  to 
Rome  was  mainly  owing  to  the  energies  and  the  arms  of 
schismatical  and  heretical  powers ;  that  Russia  and  Prussia 
— and,  above  all,  excommunicated  England — had  been  the 
principal  instruments  in  reseating  him  upon  the  pontifical 
throne,  from  which  he  had  been  dragged  by  Roman  Catholic 
France. 

CCCXCII.  The  first  remark  which  is  of  importance,  die 
object  of  this  work  being  considered,  is,  that  the  Papal  See 
has  entered  into  no  convention,  strictly  speaking,  with  any 
Non-Roman- Catholic  State.  Before  the  year  1850,  the 
only  Concordat  since  the  Treaty  of  Vienna  which  had  been 
entered  into  was  one  with  Bavaria  (d)  in  1817. 

The  communications  between  the  Roman  See  and  the 
Protestant  States  of  Germany  have  assumed  the  form  of 
edicts  on  the  part  of  the  Pope,  with  respect  to  the  creation, 
restoration,  and  general  adjustment  of  dioceses,  entitled 
"  Bullae  Circumscriptionis ;  "  and  on  the  part  of  the  State  a 
recognition  of  these  Bulls  in  a  domestic  law  or  statute  sub- 
sequently promulgated. 

CCCXCIII.  (e)  To  this  adoption  of  the  regulations  of 
Rome  by  the  placet  of  the  territorial  power,  German  jurists 
are  careful  not  to  ascribe  that  binding  power,  for  the  future, 
which  is  inherent  in  a  Treaty  or  Concordat  The  acts  of 
the  State,  which  clothe  these  Papal  Edicts  with  the  cha- 


(d)  Eickhom,  KircJienrecht,  L  Band,  B.  ii.  Abschn.  ii.  c.  1. 
Phillipps,  Kirchenrechty  8,  523,  for  the  status  of  the  Roman  Catholic 

Church,  generally,  in  Germany. 

(e)  Vide  Eichhorn,  mipra. 

KUiber,  Oeffent.  RecJd  des  Dettteehen  Bundes,  Th.  2,  s.  420. 
Phillipps,  8,  677,  678,  679,  complains  of  this  construction. 
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racter  of  municipal  law,  emphatically  recite  that  their  force, 
as  such,  is  derived  from  the  Sovereign  who  promulgates 
them ;  and  the  Bulls  relating  to  Prussia  and  Hanover  recited 
that  they  had  been  framed  with  the  acquiescence  and  consent 
of  the  Sovereign. 

CCCXCIV.  The  Bulla  circumscriptionis  for  Prussia  is 
known  by  the  title  "  De  Salute  n  (J),  the  words  with  which 
the  instrument  begins;  it  was  accompanied  by  a  letter 
beginning  "  Dilecti  filii."  In  both  documents  the  approba- 
tion of  the  King  of  Prussia  was  recited.  This  Bull  was 
sanctioned  by  a  cabinet  order  of  the  King  of  Prussia  (g). 

The  Bulla  circumscriptionis  for  Hanover  bore  date  the 
26th  March,  1824,  and  begins, "  Imperio  Bomanorum  Ponti- 
"  ficium ; "  it  recites  that  Pius  VII.  had  considered  the 
matter,  and  proceeds,  "  re  propterea  collata  cum  Serenigsimo 
"  Georgio  Quarto  regnorum  Magnae  Britannise  et  Hiberniae 
"  unitorum  necnon  Hannovera  Bege,"  &c.     This  Bull  was 

(/)  The  Bull  is  given  at  length  in  the  Appendices  to  Eichhorn  and 
PhUUpps,  and  in  the  Pari,  Papers.    See  below. 

(ff)  "  Berlin,  August  28, 1821. 

"  Whereas  the  Papal  Bull  submitted  to  me  by  you,  which  begins  with 
the  words  'De  salute  animarum,'  and  is  dated  Rome,  the  16th  of  July  of 
this  year  (xviL  CaL  Aug.),  agrees  in  its  essential  contents  with  that 
arrangement  which  was  entered  into  on  the  25th  of  March  of  this  year 
respecting  the  establishment,  endowment,  and  limits  of  the  archbishop- 
rics and  bishoprics  of  the  Catholic  Church  in  the  State,  and  of  all 
subjects  having  reference  thereto,  and  which  was  already  sanctioned 
by  me  on  the  9th  of  June  of  this  year,  I  will  hereby  give,  on  your 
proposal— also  to  the  essential  contents  of  this  Bull,  namely,  to  what 
concerns  the  enactments  respecting  things  having  reference  to  the 
before-mentioned  subjects— my  royal  approval  and  sanction,  by  virtue 
of  which  these  enactments  are  to  be  observed  as  the  binding  statute 
of  the  Catholic  Church  of  the  State,  by  all  those  whom  it  concerns. 

"  This,  my  royal  approval  and  sanction,  I  give  in  virtue  of  my  sove- 
reign rights,  and  without  prejudice  to  these  rights,  as  well  as  to  all  my 
subjects  of  the  Evangelical  Church  of  the  State. 

"  Accordingly,  this  Bull  is  to  be  printed  in  the  Collection  of  Laws,  and 
the  Ministry  of  Ecclesiastical  Laws  is  to  take  care  of  its  execution. 

'*  (Signed)        Frederic  William. 

"  To  the  State  Chancellor,  Prince  von  Hardenberg." 
— Pari.  Papers,  1851,  p.  169. 
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ratified   by  a  royal  sanction  of  George  IV.,  dated  from 
Carlton  House  in  England  (A). 

CCCXCV.  According  to  the  Law  of  Hanover  (i),  all 
Bulls  and  Briefs  required  the  Royal  placet,  unless  they 
related  solely  to  spiritual  matters,  and  if  they  did  they  were 
to  be  brought  under  the  supervision  of  the  King.  The 
.Roman  Catholic  Bishops  of  Hanover  took  a  very  stringent 
oath  of  fidelity  to  the  Crown  (A). 


(A)  Pari  Papers,  1851,  pp.  90-102. 

See  Appendices  to  Eichhorn  and  Pki&pps  for  the  BulL 

(t*)  Pari.  Papers,  1861,  p.  89. 

(ft)  "  FORM  OF  OATH  OF  ALLEGIANCE  TO  BE  TAKEN  BT  ROMAN  CATHOLIC 

BISHOPS  IN  HANOVER. 

"I,  N.N.,  Bishop  of  Ilildesheim  and  Administrator  of  Osnabrueh, 
swear,  &c,  &c,  on  oath  before  the  Almighty  and  All-knowing  God, 
that,  after  having  been  promoted  to  the  dignity  of  Bishop  of  Hildesheim 
and  nominated  Administrator  of  the  Diocese  of  Osnabrueh,  I  will  be 
true,  devoted,  obedient,  and  subject  to  His  Majesty  Ernest  Augustus 
King  of  Hanover,  Royal  Prince  of  Great  Britain  and  Ireland,  Duke 
of  Cumberland,  Duke  of  Brunswick  and  Luneburg,  &a,  my  most 
gracious  King  and  Ruler  of  the  land,  and  to  his  illustrious  legal  succes- 
sors in  the  Government  I  will  promote  to  the  best  of  my  power,  in  the 
practical  circle  allotted  to  me,  what  may  advantage  His  Majesty  and 
the  common  welfare  (avoiding  injury  and  disadvantage) ;  and  truly 
and  conscientiously  attend  to  my  episcopal  office,  and  my  episcopal 
administration.  1  will  take  pains  to  lead  a  worthy  and  irreproachable 
life,  and  most  zealously  will,  above  all,  be  anxious  that  Christian 
knowledge  and  true  piety,  joined  with  reverence  towards  the  head  of 
the  State  and  love  to  the  fatherland,  shall  take  deep  root  and  blossom 
with  vigour  in  the  ecclesiastics  and  laymen  entrusted  to  my  direction, 
and  especially  also  in  the  growing  youth.  I  will  therefore  not  suffer 
or  allow  that  priests  or  other  ecclesiastics  under  my  control  shall  teach 
or  act  in  a  contrary  sense  or  spirit,  or  otherwise,  by  word  or  deed, 
lead  astray  the  fidelity  of  the  subjects,  and  their  loyalty  to  their 
King  and  fatherland ;  and  should  I  get  knowledge  that  anywhere, 
within  or  without  my  diocese,  anything  should  be  intended  which 
could  threaten  with  danger  His  Majesty  the  King,  his  dignity  and 
rights,  as  well  as  the  security,  peace,  and  welfare  of  the  State,  I  vill 
make  immediately  a  faithful  report  thereof.  At  the  same  time  I  declare 
hereby  that  1  thoroughly  understand,  and  will  cause  to  be  understood, 
the  oath  which  I  have  to  tender  to  His  Holiness  the  Pope,  as  Head  of 
the  Catholic  Church,  before  entering  my  office,  and  especially  the  clause 
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CCCXCVI.  The  relations  of  the  Papal  See  with  the 
Provinces  of  the  Upper  Rhine  have  been  less  easily  arranged. 

On  the  24th  March,  1818  (Q,  Wurtemburg,  Baden,  the 
two  Hesses,  Mecklenburg,  Nassau,  Oldenburg,  the  Grand- 
Ducal  and  Ducal  Houses  of  Saxe,  Lubeck,  Bremen,  Frank- 
fort, and  Hamburg,  put  forth  a  Latin  declaration,  which 
they  subsequently  denominated  "  Magna  Charta  Libertatis 
"  Ecclesise  Catholic©  Romanaa,"  founded  upon  the  principles 
of  the  German  Princes'  Concordat  of  1446,  upon  the  reso- 
lutions of  the  Archbishops  at  Ems  (die  JEmser  Punktation) 
and  the  Austrian  constitution  of  the  Church  under  Joseph  II. 

This  declaration  was  resisted  and  replied  to  by  the  Pope, 
who  subsequently,  in  August  1821,  promulgated  a  "  Bulla 
"  circumscriptionis  Dioecesium  Provincial  Ecclesiarum  supe- 
"  rioris,"  in  which  he  recited  that  the  Sovereigns  of  the 
territories  above  mentioned  had  sent  ambassadors  to  Borne 
to  arrange  matters  respecting  the  foundation  and  dotation  of 
certain  bishoprics ;  "  ast  cum  res  omnes  ecclesiastical,  de 
"  quibus  actum  fuit,  conciliari  minime  potnerint ; "  His 
Holiness  was  therefore  compelled  to  make  ecclesiastical 
arrangements  for  the  faithful  in  these  countries,  in  the  hope 
that  the  rulers  of  them  would  be  brought  to  a  better  mind. 
This  Bull  begins, €t  Provida  solersque" 

The  Sovereigns  of  the  provinces  replied  by  a  "  Kirchen- 

pragmatih"  in  which  the  former  resolutions  were  embodied. 

On  the  11th  April,  1827,  the  Pope  promulgated  a  "  Bulla 


« 


in  this  oath  which  purports, '  Haec  omnia  et  singula  et  inviolabilius  ob- 
servabo,  quo  certior  sum,  nihil  in  illis  contineri,  quod  juramento  fideli- 
tatis  mete  erga  Regem  Hannoveriro  ej  usque  ad  thronum  successores 
debit®  adversari  poesit ;'  that  I  do  not  consider  myself  in  any  other  sense, 
by  this  said  oath  of  consecration,  bound  to  an  act  or  omission  of  any 
kind  which  would  be  against  my  duty  as  a  subject,  and  the  oath  of 
allegiance,  devotion,  and  subjection  which  1  have  tendered  to  His  Majesty 
my  most  gracious  King  and  Ruler  of  the  land.  All  this  I  swear,  vow, 
and  declare,  so  help  me  God,  and  His  holy  Word." — Pari  Papers,  1851 , 
p  103. 

(/)  PhMipps,  iii.  529. 
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erectionis  Dicecesium  Provinciae  Ecclesiastic®  Superioris 
Rheni,"  beginning  "  Ad  dominici  gregis  custodian*  n  (in). 
In  this  instrument  the  Sovereigns  of  the  respective  terri- 
tories were  allowed  the  power  of  objecting  to  any  one  of 
the  candidates  for  the  episcopal  and  archiepiscopal  sees;  and 
a  hope  was  expressed  that  they  would  be  benevolent 
towards  their  Catholic  subjects,  who  would  be  most  loyal  to 
them. 

CCCXCVII.  These  Bulls  were  finally  admitted  by  the 
respective  Governments,  it  being  declared  "  that  nothing 
"  therein  contained  shall  be  construed  or  considered  as  inter- 
"  fering  with  the  rights  of  the  Sovereign,  opposed  to  the 
"  laws  and  ordinances  of  the  land,  the  archiepiscopal  and 
episcopal  privileges,  or  the  rights  of  the  Evangelical  Con- 
fession and  Church  "  (n). 
Moreover,  on  the  30th  January,  1830,  the  Governments  of 
the  States  to  which  these  Bulls  were  applicable,  promulgated 
"  an  ordinance  relative  to  the  exercise  of  the  sovereign  right 
"of  protection  and  superintendence  over  the  Catholic 
"  Church."  It  recited  the  Bulls,  and  proceeded :  "  Now 
that,  in  consequence  of  the  agreement  made  (getroffcncn 
Abrede)  with  the  Roman  Court,  the  episcopal  sees  and 
cathedral  chapters  of  this  Church  province  are  entirely 
filled,  and  they  have  entered  upon  the  exercise  of  the 
"  authorities  connected  therewith,  we  are  induced,  in  con- 
"  currence  with  the  other  Governments  in  the  Upper  Rhine 
"  Province,  to  publish  and  make  known  the  following 
"  ordinances  for  the  maintenance  of  our  right  of  protection 
"and  superintendence  over  the  Catholic  Church  in  our 
"  dominions." 

Then  follow  thirty-nine  Articles,  in  none  of  which  the 


(tri)  See  Ph&tipps,  Band  iii.  and  EicKhorn,  ii.  App.  for  these  Bulls ;  and 
Pari,  Papers,  1851.  u  Further  Correspondence"  &c,  p.  2.  Hesse- Cassd, 
Nassau,  &c. 

(n)  PkUUpps,  iii.  532. 

Pari,  Papers,  1851.    "  Farther  Correspondence,'11  &c,  p.  3. 
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Roman  See  is  mentioned,  except  in  the  fifth,  which  declares 
that  all  Roman  Bulls  and  Briefs  must  receive  the  sanction  of 
the  Sovereign,  and  that  Bulls  which  have  received  it  are  only 
binding  so  long  as  nothing  contrary  to  them  shall  have  been 
enacted  by  the  State ;  that  the  sanction  of  the  State  is 
necessary  not  only  for  present  but  for  former  Papal  ordin- 
ances, if  it  be  intended  to  use  them.  Otherwise  all  reference 
to  "  foreign  "  authority  is  forbidden,  and  the  "  Metropolitan  " 
is  spoken  of  throughout  as  the  ecclesiastical  superior. 

By  Article  3 — "  Every  State  exercises  its  inalienable 
"  sovereign  right  of  protection  and  superintendence  (Majes- 
"  tatsrechte  des  Schutzes  und  der  Oberaufsicht)  over  the 
"  Church  to  its  full  extent." 

By  Article  8 — "  The  Metropolitan  constitution  is  re-esta- 
"  blished  according  to  its  original  intention,  and  the  exercise 
"  of  the  Metropolitan  rights  belonging  to  the  Archbishop 
are  under  the  united  protection  of  the  collective  States." 
By  Article  10 — "  The  Church  disputes  (kirchliche  Streit- 
sacheri)  of  Catholics  may  in  no  case  be  carried  out  of  the 
province,  or  before  foreign  judges ;  and  therefore,  in  their 
€t  respect,  the  necessary  regulations  will  be  made." 

By  "Article  15 — "  No  ecclesiastic  can  be  elected  Bishop 
"  who  is  not  a  German  by  birth  and  a  citizen  of  the  State  in 
"  which  the  vacant  episcopal  see  is  situated,  or  of  one  of  the 
"  States  which  have  united  to  form  such  diocese." 

By  Article  16 — "  The  Bishop-elect  is  to  apply  to  the 
€€  Superior  of  the  Church  for  information  immediately  after 
"  the  election.  Prior  to  consecration  he  is  to  take  the  oaths 
*'  of  fidelity  and  .obedience,  in  his  quality  of  Bishop,  to  the 
Sovereign  of  the  country." 

By  Article  17 — "  After  having  received  consecration, 
the  Bishop  enters  into  full  exercise  of  the  rights  and  duties 
"  connected  with  the  episcopacy,  and  the  Governments  will 
not  suffer  him  to  be  impeded ;  on  the  contrary,  they  will 
effectually  protect  him." 

By  Article  22 — "  Taxes  or  rates,  of  whatever  kind  they 
may  be,  or  by  whatever  names  they  may  be  called,  shall 
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"  not  be  raised  either  by  our  own  or  by  foreign  ecclesiastical 
"  authorities." 

By  Article  33 — "  No  ecclesiastic  can  accept  any  digni- 
ties, pensions,  decorations,  or  titles  from  foreigners  without 

the  consent  of  his  Sovereign/9 

By  Article  34 — "  Every  ecclesiastic,  before  he  receives 
"  the  Church  ordination,  shall  take  the  oath  of  fidelity  to  the 
"  Head  of  the  State,  and  swear  canonical  obedience  to  the 
"  Bishop." 

By  Article  36 — "  The  ecclesiastics  as  well  as  the  laity 
"  have  the  right  of  appeal  to  the  State  authorities,  whenever 
"  an  abuse  of  the  ecclesiastical  authorities  takes  place  against 
«  them." 

CCCXC  VIII.  The  object  of  these  regulations  is  maid 
festly  to  form  a  national  Catholic  Church. 

The  Pope  remonstrated  in  a  letter  directed  to  the  Arch- 
bishops of  the  provinces,  beginning  "  Pervenerat  nan  ita" 
complaining  of  ecclesiastical  assent  having  been  given  to 
many  of  the  provisions,  and  of  a  breach  of  the  alleged  con- 
vention between  the  Princes  and  the  Roman  See.  The  Bishops 
of  the  Upper  Rhine  more  lately  demanded  a  repeal  of  many 
secular  provisions  concerning  the  Church,  and  claimed  a 
right  of  free  communication  with  Rome  (0). 

In  Baden  laborious  negotiations  for  three  or  four  years 
preceded  the  Concordat  of  1858,  which  when  at  last  com- 
pleted excited  much  discontent  in  the  country  (p). 

CCCXC  IX.  Saxony  presents  the  solitary  instance  of  a 
Roman  Catholic  Sovereign  over  a  Lutheran  people — a  state 
of  things  exactly  reversed  in  Belgium. 

CCCC.  In  the  fifteenth  century,  the  Prince  and  the  people 
of  Saxony  embraced  the  Evangelical  Protestant  Religion  (.9). 


(0)  PhtUipps,  Band  iii.  App. 
Pari.  Pape?'8,  1851.     "Further  Correspondence." 
Gazette  de  Hanau,  1851  (before  June). 
(p)  Ann.  des  D.  M.  1858-59,  p.  268. 
(q)  Pari  Papers,  1851,  p.  223. 
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The  provisions  of  the  Treaty  of  Passau  (1552),  of  the 
Peace  of  Augsburg  (1555),  and  of  the  additional  articles  to 
the  Treaty  of  Westphalia,  were  strictly  applied  to  Saxony. 

During  the  existence  of  the  Imperial  Diet,  Saxony  was 
President  of  the  "  Corpus  Evangelicorum,'  the  politically- 
recognised  part  of  the  Imperial  Representation. 

Upper  Lusatia  was  acquired  by  the  Electoral  House  of 
Saxony  in  1635,  at  the  Peace  of  Prague.  In  this  province 
the  Roman  Catholic  Religion  prevailed,  and  the  preserva- 
tion of  its  rights  was  confirmed  by  the  Elector. 

Augustus  the  Strong  acquired  the  Crown  of  Poland,  and 
embraced  the  Roman  Catholic  Faith  ;  but  he  secured  to  his 
country,  by  what  is  called  '  the  Reservation  '  (Reservalien), 
all  its  religious  rights.  Till  1697  the  Roman  Catholic  Faith 
was  only  tolerated  in  Saxony. 

By  Article  V.  of  the  Treaty  of  Posen,  and  by  mandate  of 
the  16th  of  February,  1807,  Roman  Catholics  and  Evangelists 
were  placed  on  an  equality  as  to  their  religious  worship,  and 
as  to  their  civil  and  political  rights.  But  the  relation  of  the 
Roman  Catholic  Church  to  the  State,  and  its  fixed  govern- 
ment, were  established  by  a  law  promulgated  on  the  19th  of 
February,  1829. 

This  law  gave  an  organic  construction  to  the  Roman 
Catholic  Church  without  any  Concordat  from  the  See  of 
Rome. 

In  the  old  hereditary  dominions  there  is  an  Apostolic  Vica- 
riate, to  which  office  the  Pope  appoints  one  of  the  native 
clergy  proposed  to  him  by  the  King.  The  Apostolic  Vicar 
takes  an  oath  of  allegiance  to  the  King. 

In  Upper  Lusatia  the  episcopal  duties  are  performed  by 
the  Dean  at  Bredissin  or  Bautzen ;  the  Dean  is  chosen  by 
the  Chapter  and  confirmed  by  the  King  (r). 

There  are  no  bishoprics  in  Saxony.     When  the  Pope 

(r)  The  Apostolic  Vicar  and  the  Dean  are  generally  united  in  the 
same  person,  who  is  made  a  Bishop  in  partibus.  He  must  take  the  oath 
of  obedience  to  the  Constitution  of  1631. 
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makes  the  Apostolic  Vicar  or  the  Dean  a  Bishop,  it  is  in 
partibus  iiifidelium. 

The  Placet  (s)  is  required  for  every  notification  of  the  Pope 
or  the  Apostolic  Vicar.  The  right  of  the  Placet  is  incident 
to  the  sovereignty  of  the  State,  whether  the  King  be  Roman 
Catholic  or  not 

All  ecclesiastical  authorities  are  subject  to  the  Depart- 
ment of  Public  Instruction  (das  Ministerium  der  Cultur). 
Complaints  of  the  abuse  of  the  ecclesiastical  power  are  brought 
before  this  department  and  before  the  Cabinet. 

The  arrangements  entered  into  between  Wurtemburg  and 
the  Papal  See  were  the  Bulls  already  mentioned  of  Pravida 
solersque  (August  16,  1821),  Ad  dominici  gregis  custodian 
(April  11,  1827). 

By  a  Royal  Ordinance  of  30th  January,  1830,  all  Papal 
Bulls  and  Briefs  must  obtain  the  royal  sanction,  and  no 
former  Bulls  can  be  put  in  force  without  it. 

A  Concordat  was  concluded  with  Wurtemburg  in  June 
1857,  which  gave  great  privileges  to  the  Wurtemburg  Church. 
But  the  ecclesiastics  of  Wurtemburg  remained  subject  to  the 
common  law,  and  the  attempt  to  procure  for  them  an  ex- 
ceptional tribunal  failed.  The  Pope  submitted  on  account  of 
the  present  condition  of  things  (t). 

CCCCI.  In  Denmark  (u)  no  communication  since  the 
Reformation  has  taken  place  with  Rome.  At  Copenhagen 
there  is  a  Roman  Catholic  chapel,  under  the  protection  of  the 
Austrian  Government,  who  are  bound  by  treaty  to  tolerate 
a  Protestant  chapel  at  Vienna. 

In  Sweden  and  Norway  (ar)  there  is  no  arrangement  of  the 
nature  of  a  Concordat  subsisting  between  the  Crown  and 
Rome.  From  the  time  of  Charles  IX.  to  1780,  no  Roman 
Catholic  priest  could  legally  officiate  in  the  kingdom.    The 

(«)  The  exercise  of  the  royal  supremacy  (jtu  circa  sacra)  over  the 
Church  is  settled  by  the  Regulations  of  1837  and  1845. 
(t)  Ann.  des  D.  M.  1858-69,  p.  256. 
(«)  Pari  Papers,  1861,  p.  81. 
(*)  Ibid.  p.  307. 
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Pope  obtained  toleration  for  the  Roman  Catholics  when 
Gustavus  III.  visited  Rome  in  1780. 

No  Papal  Bull  has  ever  been  published  in  these  dominions. 

CCCCII.  There  is  no  Concordat  existing  between  the 
Swiss  Confederation,  as  suck,  and  the  Roman  See  (y).  The 
Federal  Government  does  not  interfere  in  any  way  respect- 
ing the  appointment  of  Bishops,  or  the  promulgation  of  Bulls 
or  other  instruments  from  Rome.  These  matters  are  regu- 
lated by  the  authorities  of  the  respective  Cantons,  and  the 
arangements  relating  to  them  are  of  various  kinds.  But 
although  no  uniform  rule  upon  these  matters  prevails  through- 
out Switzerland,  .the  principle  of  requiring  the  sanction  of 
the  domestic  authority  in  all  cases  where  the  See  of  Rome 
directly  addresses  itself  to  the  subject  of  that  authority, 
appears  to  be  steadily  adhered  to. 

CCCCIII.  The  Bishops  in  the  Roman  Catholic  Cantons 
are  appointed  either  directly  by  the  Cantonal  authorities, 
or  subject  to  their  approbation,  and  the  publication  of  Papal 
Bulls  and  instruments  is  not  permitted  without  the  previous 
placet  of  the  Government,  (z) 

CCCCIV.  There  was  a  formal  Convention  (a)  entered 
into  between  the  Pope  and  the  Canton  of  St.  Gall,  relative 
to  the  re-organisation  of  the  Bishopric  of  St.  Gall,  in  1845 
(b).  This  appears  to  be  the  only  instance  of  any  kind  of 
Concordat  between  the  Roman  See  and  any  of  the  Swiss 
Cantons.  After  this  Convention  a  Bull  was  issued  in  1847 
(c),  and  was  sanctioned  by  the  placet  of  the  Landamman 
and  Executive  Council  of  the  Canton  of  St.  Gall  in  an  act 


(y)  Pari  Papers,  1851,  p.  321. 

(z)  The  Valais  appear  to  be  the  only  exception ;  in  it  Bulls,  &c.,  are 
published  without  the  placet  of  the  Government 
{a)  Pari  Papers f  u Further  Correspondence"  p.  51. 

(b)  See  p.  61.  ibid,  for  the  Bull  relative  to  this  bishopric,  beginning 
"  lnstabilis  rerum  humanarum  memorial 

(c)  Ibid  pp.  72,  73.  The  Act  of  the  State  of  St.  Gall.  "  Der  Eingangs 
erwahnten  Bulle,  welche  anfangt '  lnstabilis '  u.  s.  w.,  wird  an  mit  das  ob- 
rigkeitliche  Plazet  ertheilt,"  &c. 


if 
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which  carefully  guarded  "  the  sovereign  right  which  belongs 
"  to  the  State  in  reference  to  the  Catholic  body." 

In  1824  (rf),  on  the  occasion  of  the  establishment  of  the 
Double  Episcopal  See  of  Coire  and  Gall,  without  notice 
given  to  the  State,  or  its  consent  being  obtained,  the  Great 
Council  passed  a  resolution  refusing  to  recognise  the  nego- 
tiation sequestrating  the  temporalities  of  the  Bishopric  of 
Coire,  and  declaring  to  the  Prince  Bishop  of  Coire  that  the 
State  considered  "  every  Bishop  of  Coire,  both  according  to 

legal  principles  and  special  agreements  with  the  Episcopal 

See,  and  the   existing  laws,  to  be,  in  every  temporal 

respect,  as  much  dependent  upon  the  same  as  other  Chris- 
"  Han  Sovereigns  considered  their  Bishops  to  be" 

In  1834  («)  the  President  and  Great  Council  of  the 
Canton  of  Lucerne  put  forth  a  law  subjecting  to  the 
placet  of  the  State  "  Roman  Bulls,  Briefs,  and  other  en- 
"  actments." 

In  1850,  the  Great  Council  of  the  Canton  of  the  Grisons 
promulgated  an  Ordinance  declaring,  among  other  things, 
"  That  all  regulations  and  enactments  of  ecclesiastical 
"  authorities  of  both  religions,  intended  to  reach  the  people, 
"  directly  or  indirectly,  shall  be  submitted  to  the  inspection 
"  of  the  Executive,  prior  to  their  being  promulgated,  com- 
"  municated,  executed,  or  applied  "  (/).  This  law  is  enforced 
by  the  penalties  of  fine  and  imprisonment. 

CCCCV.  The  reorganisation  of  the  Bishopric  of  Basle  (^) 

1828-1830,  was  effected  upon  the  principle  of  "  Episcopal 
'<*  Concordats  "  and  "  Papal  Demarcation  Bulls,"  recognised 
by  special  "  State  sanctions  "  of  the  respective  Governments 

"  Genannte  Bulle  soil,  sowohl  in  ihrem  Urtexte  als  in  der  von  una  an- 
erkannten  deutecken  Uebereetzung,  in  die  Sammlung  der  Gesetze  und 
Beschliisse  aufgenommen  werden." 

(d)  Pari.  Papers,  1861,  u Further  Correspondence"  p.  74. 

(e)  Ibid.  p.  75. 
(/)  Ibid.  p.  77. 

(g)  Ibid.  pp.  78, 153. 

See  especially  the  Historical  Memoir  (Vorrede),  p.  78 ;  translated, 
p.  153. 
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of  the  Cantons.  One  of  the  most  curious  instances  of  the 
jealousy  with  which  the  Swiss  have  regarded  whatever 
was  supposed  to  be  an  ecclesiastical  encroachment  upon  the 
civil  power,  is  to  be  found  in  the  address  of  the  old  Patrician 
Government  of  Fribourg  to  the  Bishop  of  Fribourg,  com- 
plaining of  the  publication  by  him  of  directions  concerning 
the  observance  of  Lent,  without  the  knowledge  or  consent  of 
the  Government  (A).  The  language  in  which  the  Fribourg 
Government  enunciates  the  principle  on  which  it  relies  is 
remarkable:  "II  est  dans  la  nature  des  choses,  il  est  de 
"  l'essence  de  la  souverainet6,  et  Pordre  public  reclame  im- 
"  p&rieusement  que  tout  acte,  quelle  qu'en  soit  la  source  ou 
"  le  but,  ne  puisse  etre  public  dans  un  Utat  sans  l'agrement 
"  de  l'autoritfi  souveraine.  Cette  rdgle,  si  intimement  K6e 
"  au  bien  de  la  soci£t£,  a  6t6  observ^e,  votre  Grandeur  ne 
"  saurait  Pignorer,  dans  les  iftats  les  plus  attaches  k  la 
"  religion  catholique,  et  qui  par  consequent  respectaient  le 
"  plus  les  droits  de  Mfiglise." 

(A)  Ibid.  p.  228. 
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CHAPTER  IX. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
8TATES  IN  WHICH  A  BRANCH  OF  THE  CATHOLIC 
CHURCH,  NOT  IN  COMMUNICATION  WITH  ROME,  18 
ESTABLISHED. 

CCCCVI.  We  have  now  to  consider  the  relations  of  the 
Papacy  with  those  States  in  which  a  branch  of  the  Catholic 
Church  is  established  (a).  These  Catholic  Churches 
are  distinguished  from  Roman  Catholic  Churches  by  not 
acknowledging  the  Pope  as  their  spiritual  chief,  and 
from  merely  Protestant  Churches  by  their  Episcopate;  or, 
as  it  is  clearly  said  by  Portalis,  "  Toutes  les  communions 
"  protestantes  s'accordent  sur  certains  principes.  Elks 
"  riadmettent  aucune  hierarchie  entre  les  pasteurs  "  (A).  The 
established  Catholic  Churches  not  in  communion  with  Borne 
are  two : — 

1.  The  Greek  Church. 

2.  The  English  Church,  and,  as  connected  with  it, 

The  English  Church  in  the  Colonies,  the  Episcopalian 
Church  of  Scotland  and  of  Ireland,  and  the  North  American 
Church.  These  are  not  established,  in  the  sense  of  being 
endowed  by  the  State. 

CCCCVII.  It  does  not  lie  within  the  province  of  this 
work  to  dwell  upon  the  history  of  that  great  schism  between 
the  Greek  and  Latin  Churches  which  made  the  first  external 
rent  in  the  seamless  robe  of  the  Church. 


(a)  Pari  Papers,  1819,  p.  254.    Ibid.  1851,  p.  173. 
(6)  Rapport  du  Vicomte  Portalis  sur  les  Articles  organiques  des  Cfcfta 
protectants. 

Discours,  etc.,  sur  le  Concordat  de  1801,  par  le  Vicomte  Portalis  (Pari* .' 
1845),  p.  105. 
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The  Greek  branch  of  the  Catholic  Church  is  said  to 
number  eighty  millions  of  worshippers.  It  is  established  in 
the  countries  subject  to  the  Porte,  Russia,  and  Greece.  In 
all  these  countries  the  Roman  See  fosters  a  separate  com- 
munion. 

CCCCVIII.  Russia  has  no  Concordat  with  the  Pope, 
but  certain  articles  were  agreed  upon  in  1847,  between  them, 
which  regulate  the  appointment  of  Roman  Catholic  prelates. 
They  are  nominated  by  the  Emperor,  who  communicates 
his  choice  confidentially  to  the  Pope,  who,  if  he  entertain 
no  objection  to  it,  canonically  institutes  the  imperial  nominee. 
But  all  direct  communication  between  the  Pope  and  the 
Roman  clergy  in  Russia  is  interdicted ;  the  only  channels 
through  which  it  is  allowed  to  be  carried  on  being  the 
Russian  mission  at  Rome  and  the  Department  of  Foreign 
Affairs  at  St.  Petersburg.  This  department  and  that  of 
Foreign  Worship  (which  is  under  the  jurisdiction  of  the 
Minister  of  the  Interior),  examine  every  instrument  emanat- 
ing from  Rome  before  it  can  be  delivered  to  the  clergy  of 
that  see. 

The  present  practice  of  the  Russian  Government  is  to 
decline  the  reception  of  any  Nuncios  or  Papal  Legates  at 
St.  Petersburg,  except  such  as  are  sent  on  special  missions. 

In  Poland  the  Pope,  in  1858,  vainly  endeavoured  to 
negotiate  a  Concordat  for  the  Roman  Church  in  Poland 
with  the  Emperor  of  Russia. 

In  the  Diocese  of  Chelin  and  other  dioceses  the  Clergy  of 
the  United  Greek  Church  became  merged  in  the  Orthodox 
Greek  Church  (c). 

CCCCIX.  No  Concordat,  or  arrangement  in  any  way 
equivalent  or  analogous  to  it,  subsists  between  the  Sublime 
Porte  and  Rome.  The  Roman  Vicar  Apostolic  resident 
aj  Constantinople  is  not  recognised  by  the  Turkish  Govern* 
mejri. 

The  Roman  Bishops  are  either  appointed  or  confirmed 


(c)  Am.  des  D.  M.  1868,  p.  267. 
VOL.  II.  H  H 
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by  the  Pope,  and  Papal  instruments  are  transmitted  to 
them  from  Rome,  either  directly  or  through  the  unrecognised 
Vicar  Apostolic ;  but  no  Papal  Brief  can  be  legally  enforced, 
and  the  Pope  appears  to  connive  at  the  exercise  of  spiritual 
authority  by  the  Roman  communities  in  Turkey,  but  to  re- 
serve to  himself  the  right  of  interference  (rf). 

CCCCX.  The  relations  of  the  National  Church  of  Greece 
with  the  Patriarchate  of  Constantinople  will  be  mentioned 
in  the  next  chapter. 

Between  the  Kingdom  of  Greece  and  the  See  of  Rome 
there  exists  no  Concordat,  or  equivalent  arrangement 

The  Latin  population  appears  to  be  diminishing,  though 
in  some  of  the  islands,  inhabited  by  the  descendants  of 
the  old  Venetian  and  French  settlers,  the  Latin  Bishops 
exist  in  a  number  at  present  disproportioned  to  their  congre- 
gations. 

The  Pope  directly  appoints  Bishops  of  the  Latin  Church, 
who  apply  to  the  Minister  of  State  for  their  exequatur,  which, 
it  appears,  has  never  been  refused. 

The  Pope  does  not  appear  to  be  compelled  to  nominate 
natives  to  the  Latin  sees,  though  the  existing  Latin  Bishops 
are  natives. 

The  reception  and  publication  of  Papal  instruments  is  not 
forbidden  by  any  law,  but,  as  a  matter  of  fact,  communica- 
tions from  Rome  are  carried  on  through  the  medium  of  a 
private  correspondence. 

The  Latin  Church  founds  its  rights  on  long  custom  and 
enjoyment  guaranteed  at  the  Revolution,  which  guarantee 
was  recognised  by  the  National  Assembly  in  1843,  at  the 
period  of  the  formation  of  the  Constitution. 

The  Bishops  are  required  to  take  the  oath  of  allegiance  to 
the  King,  and  of  fidelity  to  the  Constitution. 


(d)  "The  appointment  of  Bishops,"  writes  Sir  Stratford  Canning™ is 
at  once  a  matter  of  conflicting  pretensions,  and  of  mutual  though  tacit 
compromise  between  the  Court  of  Rome  and  the  several  Roman  Catholic 
communities." — Pari.  Papers,  1851,  p.  323. 
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CCCCXI.  The  history  of  the  relations  of  the  Roman  See 
with  England,  since  the  Reformation,  is  without  parallel  in 
the  annals  of  the  world. 

Before  the  Reformation,  these  relations  of  England  with 
Borne  were  not  unlike  those  which  subsisted  between  the 
Papacy  and  other  considerable  independent  kingdoms. 

In  the  history  of  no  kingdom  is  the  independence  of  the 
national  Church  written  with  a  firmer  character  than  in  that 
of  England,  in  the  statutes  of  the  realm,  the  decisions  of 
judicial  tribunals,  and  the  debates  of  Parliament. 

The  Constitutions  of  Clarendon,  in  Henry  II. 's  reign 
(a.d.  1164),  though  directly  aimed  at  the  repression  of  the 
inordinate  claims  and  privileges  of  the  national  Church,  were, 
no  doubt,  indirectly  "  calculated,"  as  Hume  observes,  "  to 
"  establish  the  independency  of  England  on  the  Papacy ; " 
and  therefore,  when  the  King  sought  Pope  Alexander's 
ratification  of  them,  that  Pontiff  annulled-  and  rejected  all 
but  six  out  of  the  sixteen  memorable  articles.  The  resist- 
ance of  Becket,  and,  still  more  the  general  feeling  excited 
by  the  wicked  and  impolitic  murder  of  that  prelate,  pro- 
cured the  practical  abrogation  of  the  articles  objected  to, 
by  the  enactments  of  Edward  I.  (e)  and  III.,  of  Richard  II. , 
of  Henry  IV.  and  V.,  and  of  Edward  IV. 

CCCCXIL  In  the  severe  penalties  attached  to  the  statutes 
of  Provisors  and  Praemunire  may  be  read  the  steady  deter- 
mination of  the  English  people  to  maintain  an  independent 
national  Church,  and  to  resist  the  ultramontane  doctrines 
which  had  taken  root  in  other  countries. 

The  Statute  of  Provisors  (25  Ed.  III.  st.  4,  a.d.  1350) 
recites  that  "  the  Holy  Church  of  England  was  founded 
in  the  "  estate  of  prelacy  within  the  realm  of  England  " 
by  the  King  and  nobles  of  England,  and  forbids  the 
prevalent  abuses  of  the  Pope's  bestowing  benefices  upon 
aliens,  "  benefices  of  England  which  be  of  the  advowry  of 
the  people  of  Holy  Church,"  the  reservation  of  first-fruits 

(?)  See  the  provisions  of  the  Parliament  at  Carlisle,  a.d.  1307, 

h  h  2 
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to  the  Pope,  and  the  provision  or  reservation  of  benefices 
to  Rome.  By  38  Ed.  III.  st.  2.  (a.d.  1363),  persons  receiv- 
ing citations  from  Rome  in  Courts  pertaining  to  the  King, 
&c,  are  liable  to  the  penalty  of  25  Ed.  III.  st.  5.  c.  22.  (J) 
The  Statute  (a.d,   1392)  16  Richard  II.  c.  5,  renders 


(/)  38  Ed.  in.  st  2,  a.d.  1363. 

"  Prcernunire  for  suing  in  a  foreign  realm,  or  impeaching  of  judgment 
given." 

Praemunire,  so  called  from  the  words  of  the  writ : — tl  Rex  vice  comiti," 
&c,  "pramunire  facias  profectum  A.B.  quod  tunc  sit  coram  nobis." 

25  Ed.  III.  st  5.  c  22.  a.d.  1351.    Against  Provisors.    Now  repealed. 

There  are  various  statutes  of  Richard  II.  against  giving  benefice*  to 
aliens,  or  allowing  aliens  to  purchase  or  convey  benefices,  viz. : — 

13  Rich.  II.  st.  2,  c.  2,  is  a  confirmation  of  the  statute  of  25  E<L  IH 
st  4.    See  too  c.  3. 

16  Rich.  II.  c  5,  a.d.  1392,  made  it  Prcemunire  to  purchase  Bolls  or 
other  instruments  from  Home. 

This  statute  was  called  by  the  Pope  execrabile  statutum,  and  the  passing 
of  it  foedum  et  turpe  /acinus. — Bum's  Ecclesiastical  Law,  II,  36  (ed. 
PhUlimore).    See  also,  generally,  as  to  Papal  authority — 

2  Hen.  IV.  c,  3,  a.d.  1400. 

3  Hen.  V.  st  2,  c.  4,  a.d.  1415. 

32  Hen.  VI.  c  1  (Ireland),,  a.d.  1454.    All  statutes  against  Provisos 

in  England  and  Ireland  to  be  kept  in  force. 
7  Ed.  IV.  c  2  (Ireland),  a.d.  1467.    Against  Bulls  from  Rome* 
2  Ed.  IV.  c.  3. 
10  Hen.  Vin.  c.  5.    An  Act  against  Provisors  to  Rome. 

23  Hen.  VIII.  c.  20.    An  Act  restraining  payment  of  Annates  to  the 

See  of  Rome,  a.d.  1531. 

24  Hen.  VIII.  c.  12,  a.d.  1532.    The  great  Statute  forbidding  Appeals 

to  Rome,  under  pain  of  Prcemunire. 

25  Hen.  VIII.  a  19,  a.d.  1533.    Act  of  the  Submission  of  the  Clergy 

and  the  Restraint  of  Appeals. 

c  20.  Act  for  Non-payment  of  first-fruits  to  the  Bishop 


of  Rome. 

c  21.  Concerning  Peter-pence  and  Dispensations. 


28  Hen.  VIII.  c  13  (Ireland),  a.d.  1537.    An  Act  againrt  the  Autho- 
rity of  the  Bishop  of  Rome. 

— — —  c.  16,  a.d.  1536.    As  to  Dispensations  and  Licences 
heretofore  obtained  from  the  See  of  Rome. 

c.  19  (Ireland),  a.d.  1537.    The  Act  of  Faculties. 


5  Eliz.  c  land  13  Eliz.  c  2  brought  the  maintaining  the  pre-eminence 
of  the  See  of  Rome  under  the  penalties  of  the  Statutes  of  Provisors  and 
Prcemunire. 
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the  procuring  of  Bulls  from  Borne  liable  to  Praemunire,  and 
it  recites  a  variety  of  Papal  aggressions  upon  the  privileges 
of  the  Crown:  among  other  matters,  as  to  the  translation  of 
Bishops  out  of  the  realm,  or  from  one  bishopric  to  another 
within  the  realm,  and  the  carrying  of  treasure  out  of  the 
realm,  "  and  so  the  realm,  destitute  as  well  of  counsel  as  of 
"  substance,  to  the  final  destruction  of  the  said  realm,  and 
"  so  the  Crown  of  England,  which  hath  been  so  free  at  all 
"  times  that  it  hath  been  in  no  earthly  subjection,  but 
immediately  subject  to  God  in  all  things  touching  the 
regality  (la  regalie)  of  the  same  Crown,  and  to  none  other, 
should  be  submitted  to  the  Pope,  and  the  laws  and  statutes 
of  the  realm  by  him 'defeated  and  avoided  at  his  will,  in 
perpetual  destruction  of  the  sovereignty  of  the  kingdom  of 
the  King  and  Lord,  his  crown,  his  royalty,  and  of  all 
"  his  realm,  which  God  defend." 

This  statute  before  the  Reformation,  and  the  subsequent 
enactment  of  24  Henry  VIII.  c.  12,  and  the  famous  case 
of  Cawdry  (g),  may  be  said  to  contain  the  whole  Constitu- 
tional Law  of  England  upon  the  subject  of  the  usurpation 
of  the  Papal  See,  upon  the  liberties  of  the  national  Church, 
and  in  regard  to  the  authority  and  privilege  of  the  English 
Crown.  • 

CCCCXIIL  It  would  be  difficult  to  conceive  a  clearer 
or  more  dignified  exposition  of  the  law  upon  this  subject 
than  is  contained  in  the  prefatory  part  of  the  statute  of 
Henry  VIII.  * 

"  Where  by  divers  sundry  old  authentick  histories  and 
"  chronicles,  it  is  manifestly  declared  and  expressed,  that 
'  this  realm  of  England  is  an  empire,  and  so  hath  been 
accepted  in  the  world,  governed  by  one  supreme  head  and 
King,  having  the  dignity  and  royal  estate  of  the  imperial 
"  crown  of  the  same ;  unto  whom  a  body  politic,  compact  of 
all  sorts  and  degrees  of  people,  divided  in  terms,  and  by 
names  of  spiritualty  and  temporalty,  been  bounden  and 


tt 
tt 


tt 

ft 


GO  5  Coke,  8. 


470  INTERNATIONAL   LAW. 

"  owen  to  bear  next  to  God  a  natural  and  humble  obedience; 
"  he  being  also  institute  and  furnished,  by  the  goodness  and 
"  sufferance  of  Almighty  God,  with  plenary,  whole,  and 
u  entire  power,  pre-eminence,  authority,  prerogative,  and 
"  jurisdiction,  to  render  and  yield  justice  and  final  determi- 
"  nation  to  all  manner  of  folk,  resiants,  or  subjects  within 
"  this  his  realm,  in  all  causes,  matters,  debates,  and  conten- 
"  tions,  happening  to  occur,  insurge,  or  begin  within  the 
"  limits  thereof,  without  restraint  or  provocation  to  any 
"  foreign  princes  or  potentates  of  the  world ;  the  body 
"  spiritual  whereof  having  power,  when  any  cause  of  the 
"  law  divine  happened  to  come  in  question,  or  of  spiritual 
"  learning,  then  it  was  declared,  interpreted,  and  shewed  by 
"  that  part  of  the  said  body  politic  called  the  spiritualty, 
"  now  being  usually  called  the  English  Church,  which 
"  always  hath  been  reputed,  and  also  found  of  that  sort, 
"  that  both  for  .knowledge,  integrity,  and  sufficiency  of 
"  number  it  hath  been  always  thought,  and  is  also  at  this 
"  hour  sufficient  and  meet  of  itself,  without  the  intermeddling 
"  of  any  exterior  person  or  persons,  to  declare  and  determine 
"  all  such  doubts,  and  to  administer  all  such  offices  and  duties 
"  as  to  their  rooms  spiritual  doth  appertain ;  for  the  due  admi- 
"  nistration  whereof,  and  to  keep  them  from  corruption  and 
"  sinister  affection,  the  King's  most  noble  progenitors,  and 
"  the  antecessors  of  the  nobles  of  this  realm,  have  sufficiently 
"  endowed  the  said  Church,  both  with  honour  and  posses* 
"  sions ;  and  the  laws  temporal  for  trial  of  property  of 
"  lands  and  goods,  and  for  the  conservation  of  the  people  of 
"  this  realm  in  unity  and  peace,  without  rapine  or  spoil,  was 
"  and  yet  is  administered,  adjudged,  and  executed  by  sundry 
"  judges  and  ministers  of  the  other  part  of  the  said  body 
"  politic,  called  the  temporalty ;  and  both  their  authorities 
"  and  jurisdictions  do  conjoin  together  in  the  due  adminis- 
st  tration  of  justice,  the  one  to  help  the  other." 
.  CCCCXIV.  At  the  period  of  the  Reformation,  the  na- 
tional Church  introduced  an  express  denial  of  the  authority 
of  the  Pope,  henceforth  called  in  all  public  acts  and  docu- 


€€ 
€( 


ENGLAND   AND   BOME.  471 

ments  the  Bishop  of  Rome,  into  her  articles  and  canons,  and 
an  acknowledgement  of  the  temporal  supremacy  of  the 
Crown  over  the  Ecclesiastical  as  well  as  the  Civil  State. 

Henry  VIII.  (A),  was  excommunicated,  and  in  the  Bull 
his  subjects  were  commanded  to  renounce  their  allegiance, 
and  the  nobles  were  ordered  "  sub  ejusdem  excommunica- 
-  tionis  ac  perditionis  bonorum  suorum  pcenis,"  to  unite 
with  all  Christian  Princes  in  expelling  Henry  from  England. 
Elizabeth  (i)  was  excommunicated  in  pretty  similar  terms, 
but  not  until  twelve  years  after  her  accession.  In  answer 
to  a  request  from  the  Emperor  and  other  Roman  Catholio 
Princes  that  she  would  allow  the  Roman  Catholics  places  of 
worship,  she  replied  that  she  would  not  allow  them  to  keep 
up  a  distinct  communion,  alleging  her  reasons  in  these  re- 
markable words,  "  for  there  was  no  new  faith  propagated  in 
England :  no  religion  set  up  but  that  which  was  com- 
manded by  our  Saviour,  practised  by  the  primitive 
Church  (A),  and  unanimously  approved  by  the  fathers  of 
"  the  best  antiquity  "  (Z).  The  Roman  Catholics,  both  in 
England  and  Ireland,  outwardly  conformed  to  the  services 
of  the  Church  for  about  ten  years  (m). 

Both  this  fact  and  the  ground  of  Queen  Elizabeth's  refusal 
are  remarkable,  and  not  without  their  bearing,  as  consider-' 
ations  of  International  Law,  upon  the  question  of  the  Papal 
aggression  in  England,  in  1851. 

CCCCXV.  As  the  Jesuits  pursued  their  machinations 

(A)  Damnatio  et  Excommunicatio  Henrici  VI II.  Regit  Angha,  ejusque 
fautorum,  &c.  (edita  A.D.  1535  et  1538).  This  is  printed  at  length  in 
the  Appendix  to  the  Brutum  Fulmen,  or  tine  Bull  of  Pope  Pius  V.  con- 
cerning the  Damnation,  Excommunication,  and  Deposition  of  Queen  Etka- 
beth  ;  and  the  Bull  of  Pope  Paul  III  against  Henry  VIII.%  by  Thomas 
[Barlow],  Lord  Bishop  of  Lincoln.    (London :  1681.) 

(t)  Accession,  a.d.  1558 ;  excommunication,  a.d.  1570. 

(k)  The  English  Church  has  always  held  the  doctrine  of  St.  Cyprian, 
"Episcopatus  unua  ebt,  cujus  a  singulis  in  solidum  pars  tenetur."—  De 
Unitate  Eecles.  (London),  641. 

(I)  Collier's  Eecles.  Hist,  of  Great  Britain,  vol  vL  pp.  263,  264 :  vide 
ante,  p.  330,  note  (A). 

(m)  Collier' s  Eecles.  Hist.,  vol.  vi.  p.  264. 
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against  Elizabeth,  she  had  recourse,  by  way  of  defence,  to  the 
severest  statutes  against  the  Papal  power,  enacting  that  the 
attributing  by  act  or  speech  any  such  authority  or  jurisdic- 
tion to  the  Bishop  of  Borne  as  he  had  heretofore  claimed     I 
should  be  punishable  with  Praemunire. 

CCCCXVI.  In  the  year  1827,  long  after  the  Pope  had 
been  restored  to  the  Vatican,  in  great  measure  through 
British  money  and  British  arms,  this  statute  of  Elizabeth  was 
held  by  the  law  officers  of  the  Crown  to  be  still  in  force,  and 
actually  to  prevent  Mr.  Canning  (then  Secretary  for  Foreign 
Affairs)  from  replying  to  a  letter  sent  to  him  by  die  Pope 
announcing  his  succession  to  the  Pontificate  (n).  From  the 
reign  of  Elizabeth  till  the  recent  Act  of  Victoria,  all  legal 
channels  of  communication — we  pass  by  the  illegal  exception 
of  James  II.'s  reign — between  Great  Britain  and  the  See 
of  Borne  were  closed, — a  fact  in  history  almost  incredible 
when  it  is  remembered  that  in  Ireland  alone  there  were  many 
Roman  Catholics. 

CCCCXVIL  (o)  William  III.  introduced  that  barbarous 
code  of  persecuting  laws  against  the  Roman  Catholics  which 
disgraced  the  statute-book  of  this  country  until  the  reign  of 
George  III. ;  which  made  Ireland,  according  to  Mr.  Burkes 
expression,  "  full  of  penalties  and  full  of  Papists  "  (p);  and 
which  as  entirely  failed  in  its  object  of  eradicating  Papacy 
as  the  Inquisition  had  failed  in  destroying  Protestantism. 

Since  the  alterations  which  the  law  has  undergone  during 
the  reign  of  the  present  Sovereign,  it  is  questionable  whether 
any  civil  penalty  attaches  to  the  acknowledgement  of  the 
Pope. 

CCCCXVIII.  The  national  intercourse  with  the  See  of 

(n)  Mr.  Canning's  speech  on  the  Roman  Catholic  question,  March  6, 
1827. 

(o)  In  Cottier's  Ecdes.  History,  voL  iz.  p.  305,  will  be  found  Paul  V.'s 
Brief  to  the  Roman  Catholics  forbidding  their  going  to  the  English 
service,  or  taking  the  oath  of  allegiance,  a.d.  1606  j  and  Cardinal  BeUar- 
tnine's  letter  to  the  Archpriest. 

(p)  Tracts  on  the  Popery  Laws,  Burke's  Works,  vol.  ix. 

George  Biackwell,  against  the  Oath  of  Allegiance,  a.d.  1607,  p.  965. 
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Borne  became  lawful  in  1848  by  the  statute  of  Victoria  which 
enacts : — 

1.  That,  notwithstanding  anything  contained  in  any  Act 

or  Acts  now  in  force,  it  shall  be  lawful  for  Her  Majesty, 
"  her  heirs  and  successors,  to  establish  and  maintain  diplo- 
matic relations,  and  to  hold  diplomatic  intercourse,  with 
the  Sovereign  of  the  Roman  States. 

2.  Provided  always,  and  be  it  enacted,  that  it  shall  not 
"  be  lawful  for  Her  Majesty,  her  heirs  or  successors,  to 
"  receive  at  the  Court  of  London,  as  ambassador,  envoy 
*  extraordinary,  minister  plenipotentiary,  or  other  diplomatic 

agent,  accredited  by  the  Sovereign  of  the  Roman  States, 
any  person  who  shall  be  in  Holy  Orders  in  the  Church  of 
Rome,  or  a  Jesuit  or  member  of  any  other  Religious 
Order,  Community,  or  Society  of  the  Church  of  Rome, 
bound  by  monastic  or  religious  vows. 
"  3.  Provided  always,  and  be  it  enacted,  that  nothing 
"  herein  contained  shall  repeal,  weaken,  or  affect,  or  be  con- 
"  strued  to  repeal,  weaken,  or  affect,  any  laws  or  statutes, 
"  or  any  part  of  any  laws  or  statutes,  now  in  force  for  pre- 
"  serving  and  upholding  the  supremacy  of  our  Lady  the 
"  Queen,  her  heirs  and  successors,  in  all  matters  civil  and 
"  ecclesiastical  within  this  realm,  and  other  Her  Majesty's 
"  dominions,  nor  those  laws,  or  parts  of  laws,  now  in 
"  force  which  have  for  their  object  to  control,  regulate, 
"  and  restrain  the  acts  and  conduct  of  Her  Majesty's 
"  subjects  and  to  prohibit  their  communications  with  the 
"  Sovereigns  of  foreign  States  on  the  said  matters,  all 
"  which  laws  and  statutes  ought  for  ever  to  be  maintained 
for  the  dignity  of  the  Crown  and  the  good  of  the  sub- 
ject"  (q). 

This  statute  has  not  as  yet  been  acted  upon.  It  is  said 
to  have  given  offence  to  Rome  by  not  speaking  of  the  Pope 
in  his  spiritual  character,  and  by  the  prohibition  it  contained 
with  respect  to  the  reception  of  any  ecclesiastical  ambassador 

from  the  Holy  See. 

(?)  11  &  12  Victoria,  c  108. 
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The  Pope,  however,  was  at  that  time  unquestionably  a 
temporal  Sovereign,  and  in  that  capacity  subject  to  temporal 
International  Law.  The  Pope  had  temporal  as  well  as 
ecclesiastical  subjects  of  high  rank,  and  the  former  might 
well  have  discharged  the  duties  of  ambassador  at  a  foreign 
Court,  not  in  spiritual  communion  with  Some.  If  that 
foreign  Court  had  reason  to  apprehend  that  the  presence  of 
an  ecclesiastical  ambassador  would  be  likely,  on  whatever 
account,  to  disturb  the  peace  of  the  country,  it  was  surely 
justified,  both  by  the  practice  of  comity  as  well  as  by  strict 
law,  in  refusing  to  receive  an  accredited  minister  of  that 
character. 

CCCCXIX.  It  is  necessary  to  preface  our  observatioDS 
on  the  promulgation  in  England  of  the  Papal  instrument  in 
1850,  by  some  notice  of  the  relations  which  have  previously 
subsisted  between  the  Roman  Catholics  in  these  realms  and 
the  See  of  Borne,  since  the  epoch  of  the  Reformation. 

Dr.  Watson  (r),  Bishop  of  Lincoln,  in  Queen  Mary's 
time,  the  last  survivor  of  the  prelates  expelled  by  Queen 
Elizabeth,  died  in  1584.  The  Pope  did  not  then  attempt 
— though  urged  to  do  so  at  Rome — the  establishment  of  a 
Roman  Catholic  Episcopacy  in  England.  In  1589  an 
Archipresbyter  was  sent  here,  under  the  authority  of  a 
Brief  from  Gregory  XIII. ;  a  Mr.  Blackwell  was  instituted 
to  the  office,  in  which  he  was  confirmed  by  a  Brief  of 
Clement  VIII.  in  1599.  Rome  governed  the  Roman 
Catholics  through  these  Archipresbyters  till  about  1623; 
then  the  visit  of  Prince  Charles  (afterwards  Charles  I.) 
to  Spain,  his  subsequent  marriage  with  the  French  Princess 
Henrietta  Maria,  and  the  consequent  necessity  of  a  Papal 
dispensation,  produced  a  relaxation,  if  not  of  the  law  itself 

(r)  The  Letters  Apostolic,  by  Dr.  Twiss,  contain  a  great  amount  of 
information  on  this  subject.  See  c,  v.  p.  114.  In  the  Apjtendix  will  be 
found  the  Bull  of  Pius  IX.,  and  various  instruments  of  his  predecessors 
affecting  the  Roman  Catholics  in  England. 

See,  too,  Butler's  Historical  Memoirs  of  the  Roman  Catholics,  and  Dodfi 
{Roman  Catholic)  History, 
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in  England,  of  the  severity  of  its  administration  against 
Rome. 

In  1622,  a  Roman  Catholic  Bishop  of  Chalcedon,  that  is* 
in  purtibus,  appears  for  the  first  time  to  have  been  sent  to 
England  by  virtue  of  a  Papal  Bull.  Two  things  are  remark- 
able in  this  instrument: — 

1.  That  it  is  expressly  provided  that  no  prejudice  should 
arise  from  it  to  the  Patriarch  of  Constantinople,  to  whom  the 
Church  of  Chalcedon  was  subject. 

2.  That  no  allusion  to  England  is  to  be  found  in  it. 

So  carefully  was  both  the  public  law  of  the  Church,  which 
is  itself  of  an  international  character,  and  the  law  which  regu- 
lates the  intercourse  of  independent  nations,  observed  in  this 
instance. 

Subsequently,  a  Vicar  Apostolic  was  sent  from  Borne 
to  England  (*).  This  Vicar,  though  also  a  Bishop,  was  not, 
in  the  Canonical  sense,  Ordinary  in  the  place  over  which 
he  presided ;  therefore  the  Roman  Catholics  remained  under 
the  immediate  authority  of  the  See  of  Borne.  In  James  II. 's 
time,  the  number  of  Vicars  Apostolic  was  increased  to 
four,  and  so  it  remained  till  the  year  1840.  There  were 
afterwards  eight  Vicars,  with  Bishops  in  partibus  as  coad- 
jutors. 

Under  this  system  a  regular  Roman  Catholic  Hierarchy  was 
not  established,  and  it  would  seem  that  the  Canon  Law  was' 
imperfectly,  if  at  all,  applicable  to  that  status  of  the  Roman 
Catholics. 

In  Ireland  the  Roman  Catholic  Church  has  for  many  years 
been  on  a  different  footing,  namely,  it  has  been  governed  by 
Ordinaries  and  not  by  Vicars  Apostolic. 

In  the  British  Colonies  (t)  the  Roman  Catholic  Church  is 
partly  endowed  and  established,  as  in  Canada,  and  everywhere 
tolerated,  in  whatever  form  it  may  chance  to  assume. 

(«)  Brief  of  Benedict  XIV.,  in  1753,  beginning,  "  Apostolicum  Minis- 
terium,"  Btdlarium,  t.  iv.  p.  59. 

(t)  I  have  not  entered  into  a  discussion  of  the  controversy  about  pre- 
cedence between  the  Anglican  and  the  Roman  Hierarchy. 
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CCCCXX.  It  will  be  obvious  from  this  necessarily  brief 
sketch  of  the  status  of  the  Roman  Catholics  in  England 
since  the  Reformation,  that  the  ill-advised  instrument  which 
Pius  IX.  sent  to  these  shores  in  1851  was  well  calculated 
to  excite  the  national  feeling  to  the  utmost  verge  of  hostility 
against  the  Roman  Catholics,  and  to  resuscitate  the  expiring 
embers  of  religious  animosity. 

Not  only  was  the  customary  law,  as  acknowledged  and 
expounded  by  the  greatest  jurists  and  canonists  of  Rome,  in 
the  promulgation  of  decrees  without  the  Placet  or  Exequatur 
of  the  State,  violated,  but  the  additional  injury  was  done 
of  proclaiming  to  the  subjects  of  that  State  that  the  Church 
established  in  it  was  deficient  in  that  indispensable  and  dis- 
tinguishing mark  of  Catholicity  which  the  Constitution  had 
declared  it  to  possess. 

Upon  this  principle  the  infraction  of  the  law  by  the  late 
Papal  Bull  would  have  been,  so  far  as  the  State  alone  is 
concerned,  less,  if  it  had  been  confined  to  Scotland,  where 
there  is  no  established  Episcopacy,  and  still  less  in  the 
United  States  of  North  America,  where  there  is  no  estab- 
lished Church  at  all ;  though  in  both  it  would  have  been  a 
clear  offence  against  International  Ecclesiastical  Law,  as  not 
having  the  Exequatur  or  Placet  of  the  Sovereign. 

1.  The  very  title  of  the  Bull,  «  P.P.  IX.  Liters*  Apoe- 
"  tolictt  quibus  HierarchiaEpiscopalisinAnglia  restituitur™ 
conveyed  an  insult  to  the  branch  of  the  Catholic  Church 
established  in  England. 

A  country  which  has  retained  as  a  cardinal  point  of  its 
constitution  the  primitive  episcopal  government  of  the 
Catholic  Church  has  a  right  to  treat  the  Papal  appointment 
of  a  foreign  Episcopate,  unauthorised  by  the  State,  as  a  grave 
infraction  of  International  Law — far  graver  than  it  would 
have  been  if  no  such  national  branch  of  the  Catholic  Church 
had  been  established  in  the  State.  Thus  the  manifesto  in 
March  29,  1851,  of  the  two  Archbishops  and  twenty  Bishops 
of  the  English  Church  set  forth  "  the  undoubted  identity  of 
"  the  Church  before  and  after  the  Reformation,"  and  that 
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at  the  Reformation  the  English  Church  rejected  certain 
corruptions  and  established  "  one  uniform  ritual,"  but  "  with- 
"  out  in  any  degree  severing  her  connexion  with  the  ancient 
"  Catholic  Church  "  (u).  In  Pius  IX.'s  Apostolic  Letters 
not  only  were  Bishops  created  by  titles  derived  from  places 
in  the  Queen's  dominions,  thereby  forestalling  the  preroga- 
tive of  the  Crown  as  to  the  future  creation  of  Anglican 
Bishops,  but,  in  one  instance,  that  of  St.  David's,  the  title 
of  an  existing  Anglican  See  was  conferred  by  the  Pope  upon 
one  of  the  Roman  Bishops. 

2.  The  language  of  the  instrument  (ar),  treating  England 
as  if  it  had  been  a  territory  of  the  Sovereign  of  the  Roman 
States,  parcelling  out  the  kingdom  into  districts,  "motu 
"  proprio,"  •'  plenitudine  Apostolic®  nostras  potestatis," 
without  the  faintest  allusion  to  any  other  authority,  was 
another  aggravation  of  the  offence,  as  were  also — 

3.  The  undeniable  fact  that  the  act  being  done  "  Rege 
"  inconsulto,'\was  done  contrary  to  Canon  no  less  than  to 
International  Law. 

4.  The  proclamation  of  the  Bull  in  the  metropolis  of 
the  kingdom,  without  any  Placet  or  Exequatur  from  the 
Sovereign. 

Lastly,  the  Pope  could  not  allege,  by  way  of  defence  or 
palliation,  the  impossibility  of  conferring  with  the  Sovereign 
of  Great  Britain,  before  he  did  an  act  without  precedent  in 
Ecclesiastical  or  International  Law,  because  the  recent  statute 
above  mentioned  afforded  means  of  international  communica- 
tion between  the  two  Courts. 

CCCCXXL  It  is  not  within  the  scope  of  this  work  to 
travel  into  any  political  or  ecclesiastical  questions  growing 


(u)  The  Guardian,  April  2, 1851. 

(x)  "  Itaque  post  rem  universam  a  nobis  etiam  aecurata  considerations 
perpensam,  motu  proprio,  certa  scientia,  ac  de  plenitudine  Apostolic® 
nostra  potestatis  constituimus,  atque  decernimus  in  regno  Anglira  re- 
Jioreatjuxta  communes  Ucclesue  Regulas  Hierarchia  ordinarionim  Episco- 
porum  qui  a  sedibus  nuncupantur  quas  hie  hisce  ipsis  nostris  Literis  in 
singulis  Apostolicorum  Vicariatuum  Districtibus  constituimus." 
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out  of  this  wrongful  and  illegal  act ;  but  no  impartial  writer 
upon  International  Law  could  pass  it  by  without  adverting 
to  the  censure  which  that  law  inflicts  upon  it. 

It  is  true  that  the  publication  of  these  Letters  Apostolic 
raised  a  ferment  in  the  minds  of  the  English  people,  greatly 
resembling  that  which  disgraced  this  country  in  the  reign  of 
Charles  II.,  under  the  auspices  of  Titus  Oates. 

The  result  of  many  stormy  debates  in  Parliament  was  the 
following  statute,  passed  in  the  fourteenth  year  of  the  reign 
of  Queen  Victoria  (y): — 

"Whereas  divers  of  Her  Majesty's  Roman  Catholic 
"  subjects  have  assumed  to  themselves  the  titles  of  Arch- 
"  bishops  and  Bishops  of  a  pretended  province,  and  of  pre- 
"  tended  sees  or  dioceses,  within  the  United  Kingdom, 
under  colour  of  an  alleged  authority  given  to  them  for 
that  purpose  by  certain  Briefs,  Rescripts,  or  Letters  Apoe- 
"  tolical  from  the  See  of  Rome,  and  particularly  by  a  certain 
Brief,  Rescript,  or  Letter  Apostolical  purporting  to  have 
been  given  at  Rome  on  the  twenty-ninth  of  September 
One  thousand  eight  hundred  and  fifty :  and  whereas  by 
w  the  Act  of  the  tenth  year  of  King  George  the  Fourth, 
chapter  seven,  after  reciting  that  the  Protestant  Episco- 
pal Church  of  England  and  Ireland,  and  the  doctrine, 
discipline,  and  government  thereof,  and  likewise  the  Pro- 
testant Presbyterian  Church  of  Scotland,  and  the  doctrine, 
discipline,  and  government  thereof,  were  by  the  respective 
acts  of  union  of  England  and  Scotland,  and  of  Great 
Britain  and  Ireland,  established  permanently  and  invio- 
"  lably,  and  that  the  right  and  title  of  Archbishops  to  their 
u  respective  provinces,  of  Bishops  to  their  sees,  and  of  Deans 
"  to  their  deaneries,  as  well  in  England  as  in  Ireland,  had 
"  been  settled  and  established  by  law,  it  was  enacted,  that  if 
u  any  person  after  the  commencement  of  that  Act,  other  than 

(y)  14  #  15  Vict  cap.  60,  An  Act  to  prevent  the  Assumption  of  certain 
Ecclesiastical  Titles  in  respect  of  IHaces  in  the  United  Kingdom  (1st  Au- 
gust, 1861). 
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"  the  person  thereunto  authorised  by  law,  should  assume  or 
"  use  the  name,  style,  or  title  of  Archbishop  of  any  province, 
"  Bishop  of  any  bishopric,  or  Dean  of  any  deanery,  in 
"  England  or  Ireland,  he  should  for  every  such  offence 
"  forfeit  and  pay  the  sum  of  one  hundred  pounds :  And 
"  whereas  it  may  be  doubted  whether  the  recited  enactment 
"  extends  to  the  assumption  of  the  title  of  Archbishop  or 
"  Bishop  of  a  pretended  province  or  diocese,  or  Archbishop 
"  or  Bishop  of  a  city,  place,  or  territory,  or  Dean  of  any 
"  pretended  deanery  in  England  or  Ireland,  not  being  the 
"  see,  province,  or  diocese  of  any  Archbishop  or  Bishop  or 
"  deanery  of  any  Dean  recognised  by  law :  but  the  attempt 
"  to  establish,  under  colour  of  authority  from  the  See  of 
"  Borne,  or  otherwise,  such  pretended  sees,  provinces,  dio- 
"  ceses,  or  deaneries,  is  illegal  and  void :  And  whereas  it  is 
"  expedient  to  prohibit  the  assumption  of  such  titles  in 
(t  respect  of  any  places  within  the  United  Kingdom :  be  it 
"  therefore  declared  and  enacted  by  the  Queen's  most  Excel- 
"  lent  Majesty,  by  and  with  the  advice  and  consent  of  the 
"  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
"  Parliament  assembled,  and  by  the  authority  of  the  same, 
"  that— 

"  I.  All  such  Briefs,  Rescripts,  or  Letters  Apostolical, 
"  and  all  and  every  the  jurisdiction,  authority,  pre-eminence, 
"  or  title  conferred  or  pretended  to  be  conferred  thereby, 
"  are  and  shall  be  and  be  deemed  unlawful  and  void. 

"  II.  And  be  it  enacted,  that  if,  after  the  passing  of 
"  this  Act,  any  person  shall  obtain  or  cause  to  be  procured 
from  the  Bishop  or  See  of  Borne,  or  shall  publish  or  put 
in  use  within  any  part  of  the  United  Kingdom,  any  such 
Bull,  Brief,  Rescript,  or  Letter  Apostolical,  or  any  other 
instrument  or  writing,  for  the  purpose  of  constituting  such 
Archbishops  or  Bishops  of  such  pretended  provinces, 
sees,  or  dioceses  within  the  United  Kingdom ;  or  if  any 
person,  other  than  a  person  thereunto  authorised  by  law  in 
respect  of  an  archbishopric,  bishopric,  or  deanery  of  the 
"  United  Church  of  England  and  Ireland,  assume  or.  use 
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the  name,  style,  or  title  of  Archbishop,  Bishop,  or  Dean 
of  any  city,  town,  or  place,  or  of  any  territory  or  district, 
(under  any  designation  or  description  whatsoever,)  in  the 
€t  United  Kingdom,  whether  such  city,  town,  or  place,  or 
such  territory  or  district,  be  or  be  not  the  see  or  the  pro- 
vince, or  co-extensive  with  the  province,  of  any  Arch- 
bishop, or  the  see  or  the  diocese,  or  co-extensive  with  the 
"  diocese,  of  any  Bishop,  or  the  seat  or  place  of  the  Church 
"  of  any  Dean,  or  co-extensive  with  any  deanery,  of  the 
"  said  United  Church,  the  person  so  offending  shall  for 
"  every  such  offence  forfeit  and  pay  the  sum  of  one  hundred 
"  pounds,  to  be  recovered  as  penalties  imposed  by  the 
"  recited  Act  may  be  recovered  under  the  provisions  thereof, 
or  by  action  of  debt  at  the  suit  of  any  person  in  one 
of  Her  Majesty's  Superior  Courts  of  Law/ with  the  con- 
sent of  Her  Majesty's  Attorney-General  in  England  and 
"  Ireland,  or  Her  Majesty's  Advocate  in  Scotland,  as  the 
case  may  be." 

The  policy  of  Queen  Elizabeth  was  certainly  bolder  and 
perhaps  wiser :  when  in  her  time  the  Pope  sent  an  unin- 
vited Legate  to  England,  she  took  good  care  that  he  should 
not  set  his  foot  upon  the  shore  of  her  territory,  and  if  he 
had  done  so,  she  would  certainly  have  sent  him  back  to 
Rome. 

CCCCXXI  (a).  The  Act,  however,  of  the  14  and  15  Vic 
c.  60  has  been  continually  violated  ever  since  its  enactment, 
and  the  provisions  of  it  have  never  been  enforced ;  moreover 
the  abolition  of  the  Irish  Church  Establishment  in  1869  gave 
an  application  to  it  which  had  never  been  intended.  The 
disestablished  Irish  Bishops  became  liable  to  penalties  which 
were  directed  against  the  Roman  Bishops.  In  1871  a  re- 
pealing Act  was  passed,  which,  however,  carefully  asserted 
the  principle  that  no  pre-eminence  or  coercive  power  could 
be  conferred  otherwise  than  by  the  laws  of  the  realm.  It 
recites  that,  under  14  and  15  Vic  c  60,  "  certain  enactments 
were  made,  prohibiting  under  penalties  the  assumption  of 
the  title  of  archbishop  or  bishop  of  a  pretended  province 
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or  diocese,  or  archbishop  or  bishop  of  a  city,  place,  or 
territory,  or  dean  of  any  pretended  deanery  in  England  or 
"  Ireland,  not  being  the  see,  province,  or  diocese  of  an  arch- 
"  bishop  or  bishop  ordeanery  of  any  dean  recognised  by  law:" 
and  proceeds  to  enact  that,  "  whereas  no  ecclesiastical  title 
"  of  honour  or  dignity  derived  from  any  see,  province, 
"  diocese,  or  deanery  recognised  by  law,  or  from  any  city, 
"  town,  place,  or  territory  within  this  realm  can  be  validly 
*c  created,  nor  can  any  such  see,  province,  diocese,  or  deanery 
"  be  validly  created,  nor  can  any  pre-eminence  or  coercive 
power  be  conferred  otherwise  than  under  the  authority 
and  by  the  favour  of  Her  Majesty,  her  heirs  and  succes- 
sors, and  according  to  the  laws  of  this  realm ;  but  it  is 
not  expedient  to  impose  penalties  upon  those  ministers  of 
religion  who  may,  as  among  the  members  of  the  several 
religious  bodies  to  which  they  respectively  belong,  be 
designated  by  distinctions  regarded  as  titles  of  office, 
although  such  designation  may  be  connected  with  the 
"  name  of  some  town  or  place  within  the  realm : 

"  Be  it  therefore  declared  and  enacted  by  the  Queen's 
"  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority 
"  of  the  same,  as  follows  > 

"  1.  The  said  Act  of  the  session  of  Parliament  held  in  the 
"  fourteenth  and  fifteenth  years  of  the  reign  of  Her  Majesty 
"  chapter  sixty,  shall  be  and  the  same  is  hereby  repealed : 
"  Provided,  that  such  repeal  shall  not  nor  shall  anything  in 
"  this  Act  contained  be  deemed  in  any  Way  to  authorise  or 
sanction  the  conferring  or  attempting  to  confer  any  rank, 
title,  or  precedence,  authority  or  jurisdiction  on  or  over 
any  subject  of  this  realm  by  any  person  or  persons  in 
or  out  of  this  realm,  other  than  the  Sovereign  thereof  "(2) 
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(2)  34  Vict.  An  Act  to  repeal  an  Act  for  preventing  the  assumption 
of  certain  Ecclesiastical  Titles  in  respect  of  places  in  the  United  King- 
dom. 
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CCCCXXII.  The  practice  of  Borne  since  the  reign  of 
Queen  Elizabeth  to  appoint  Roman  Catholic  Bishops  in  par- 
tibus,  did  not  infringe  directly  the  principle  of  territorial 
authority  incident  to  Sovereigns  or  prelates  of  the  country. 
The  conduct  of  Great  Britain  with  respect  to  the  consecra- 
tion of  Bishops  for  the  United  States  of  North  America  was 
in  harmony  with  this  principle,  and  it  must  also  be  re- 
membered that  there  was  no  established  Church  in  that 
country,  and  that  there  is  no  trace  in  the  English  statute  (a) 
of  the  assumption  of  authority  oyer  the  subjects  of  the 
United  States.  The  conduct  of  Great  Britain  with  respect 
to  the  establishment  of  the  Anglican  Bishopric  at  Jerusalem 
can  only  be  defended,  as  a  question  of  International  Law, 
upon  the  ground  of  the  permission  of  the  Sultan,  and,  as  a 
question  of  Canonical  Law,  upon  the  permission  of  the  Greek 
ecclesiastical  authorities* 

The  statute  founding  that  Bishopric  was  accompanied 
by  a  Letter  Commendatory  from  the  Archbishop  of  Can- 
terbury "  to  the  Right  Reverend  our  Brothers  in  Christ, 
"  the  Prelates  and  Bishops  of  the  Ancient  and  Apostolic 
u  Churches  in  Syria  and  the  countries  adjacent ; "  and 
also  by  an  explanatory  statement,  published  by  authority,  in 
which  it  was  declared  that  the  new  Bishop's  "  spiritual 
authority  will  extend  over  the  English  clergy  and  con- 
gregations, and  over  those  who  may  join  his  Church,  and 
place  themselves  under  his  episcopal  authority  in  Pales- 
tine, and,  for  the  present,  in  the  rest  of  Syria,  in  Chaldea, 
Egypt,  and  Abyssinia :  such  jurisdiction  being  exercised, 
as  nearly  as  may  be,  according  to  the  laws,  canons,  and 
customs  of  the  Church  of  England ;  the  Bishop  having 
power  to  frame,  with  the  consent  of  the  Metropolitan,  par- 
ticular rules  and  orders  for  the  peculiar  wants  of  his  people. 
"  His  chief  missionary  care  will  be  directed  to  the  conversion 
"  of  the  Jews,  to  their  protection,  and  to  their  useful  em- 
ployment." 
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(a)  26  George  III.,  c.  84, 
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"  He  will  establish  and  maintain,  as  far  as  in  him  lies, 
relations  of  Christian  charity  with  other  Churches  repre- 
sented at  Jerusalem,  and  in  particular  with  the  Orthodox 
t(  Greek  Church ;  taking  special  care  to  convince  them  that 
the  Church  of  England  does  not  wish  to  disturb,  or  divide, 
or  interfere  with  them  ;  but  that  she  is  ready,  in  the  spirit 
"  of  Christian  love,  to  render  them  such  offices  of  friendship 
u  as  they  may  be  willing  to  receive." 

Lord  Aberdeen,  who  was  consulted  at  the  time  of  the 
institution  of  the  bishopric,  afterwards  declared  in  a  letter, 
which  has  been  published,  that  no  interference  was  intended 
with  the  authority  of  the  Greek  Church  (&). 

Considered  apart  from  these  limitations,  the  terms  of  the 
English  statute  (c)  under  which  this  Bishopric  was  founded 
are  so  extensive  as  to  be,  however  unintentionally,  indefen- 
sible, upon  the  strict  principles  of  International  Law,  Eccle- 
siastical as  well  as  Civil. 


(b)  Thomamnus  has  a  chapter  on  the  difficulties  arising  "  circa  ordina- 
tiones  Episcoporum,  vel  plurium  in  una  urbe,"  &c. —  Vetus  et  Nova  Eccles. 
Dtscipl.  pt.  i.  L  1.  c.  xxix.  S.  vii  refers  to  the  case  of  Venice,  in  which 
there  were  Greek  Bishops  for  the  Greek  people;  so  in  Cyprus  and 
Rhodes :  "  Duo  quippe  in  uno  populo  erant  populi  duae  urbe  in  una 
urbes  quoties  duos  assignari  Episcopos  indultum  est"  The  second  Bishop 
should  be  confined  to  those  of  his  own  country  and  language,  and  act 
with  the  permission  of  the  Jir$t. 

(c)  5  Victoria,  c  6.  s.  1. 
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CHAPTER  X. 

THE  ELECTORS,  MINISTERS,   AND   COURTS   OP   THE    POPE, 
CONSIDERED  IN  THEIR  RELATION  TO   FOREIGN  STATES. 

CCCCXXIIL  The  ambition  of  the  Emperors  of  Ger- 
many, which  at  one  period,  as  we  have  seen,  claimed  the 
absolute  power  of  nominating  the  Pope,  produced  a  re- 
action both  in  favour  of  a  free  election  to  the  spiritual  throne 
and  in  favour  of  the  independence  of  the  temporal  princi- 
pality ;  for  it  became  evident  to  Catholic  Sovereigns  that 
the  Sovereign  who  nominated  the  supreme  Pontiff  would 
indirectly  govern  the  whole  of  Christendom  (a). 

At  all  times,  indeed,  the  rule  and  manner  of  succession  to 
that  throne,  which  claims,  without  reference  to  territorial 
limits,  a  spiritual  allegiance,  theoretically  from  all  Christians, 
practically  from  all  co-religionists,  of  whatever  country  they 
may  be  subjects,  must  be  a  question  of  grave  general  inter- 
national  importance.  But  at  no  time,  perhaps,  can  this  be 
more  truly  predicated  than  at  the  present.  It  will  be  found 
on  inquiry  that  most  of  the  questions  which  in  these  days 
agitate  nations  have  religion  for  their  object  or  their  pre- 
text. The  difficult  problem  which  the  union  of  a  temporal 
sovereignty  with  an  universal  spiritual  dominion  so  long 
presented  to  Europe  has  indeed  been  solved  for  the  present 
certainly,  perhaps  for  the  future  also,  by  the  Parliament 
of  the  Italian  Kingdom ;  nevertheless  the  peculiar  condition 
of  the  Papacy  still  involves  political  and  international  con- 
siderations interesting  to  all  States  (ft). 

(a)  Portalis,  Introd.  v.  vi. 

(b)  Farinij  Lo  SUtto  Romano,  vol.  iv.    Lettera  XV.  al  G.  GkukUme. 
"Nd  cid  dipende  tanto  dalla  natura  dei  Governi  che  prevalgono  in 
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CCCCXXIV.  It  is  therefore  expedient  to  inquire: — 

1.  What  qualifications  render  a  person  eligible  to  bg 
elected  Pope  ? 

2.  Who  are  the  electors  and  the  ministers  of  the  Pope  ? 

3.  What  is  the  mode  and  law  of  such  election  ? 

4.  May  the  Pope  be  deposed  for  any  offence,  and  by 
whom? 

CCCCXXV.  (1.)  According  to  rule  and  usage,  no  one 
is  eligible,  and  no  one  is  elected  to  be  Pope,  except  a 
Cardinal  (c) ;  but  according  to  the  Canon  Law,  the  election 
of  another  person  (</),  even,  it  is  said,  of  a  layman  (*),  would 
not  be  null.  So  that  Maximillian's  (/)  expectations  were 
not  without  the  pale  of  possible  gratification.  But  the 
throne  of  Home  may  not  be  filled,  as  other  thrones  are,  by 
a  female.  One  must  be  a  Protestant,  says  the  French 
canonist  who  has  been  already  cited,  or  be  blinded  by  other 
fanatical  prejudices,  "pour  croire  a  la  fable  de  la  Papesse 
"  Jeanne '  (g). 

As  to  the  age  of  the  Pope,  it  must  not  be  less  than  that  of 
the  canonical  age  required  for  the  Episcopate,  namely,  thirty 
years  (A).  In  the  year  1770,  it  was  remarked  that  of  the 
successors  of  St  Peter  three  only  had  reached  that  elevation 
under  the  age  of  forty. 

CCCCXXVI.  (t)  The  Electors  of  the  Pope  are  the 
Cardinals. 


Europa  quanto  daila  natura  stessa  del  problema,  il  quale  e  implicate*  nelle 
piu  gravi  ed  universali  questioni  religiose,  internazionali,  e  politiche." 
Vide  post,  Lettera  XVII. 

(c)  D.  de  MatOane,  ii.  661.  "  Pyx." 

(d)  Can.  oportebat  et  seq.  did.  79. 

(e)  Olos.  in  cap.  si  quispecunia  eod  verb,  nm  ApostoUcus. 
(/)  Vide  ante,  8.  ccexxix.  note  7. 

(g)  D.  de  MaiBane,  ii.  661.  "  Pope." 
(h)  Ibid.  ii.  662.  "  Pope." 
Ibid.  i.  113.  "  Age? 
Ibid.  ii.  "Episcopal." 

(t)  Pachmann,  Lehrbueh  des  Kirchenrechts,  88.  175-8. 
Vide  post,  Lord  Palmer ston's  observation*. 
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Who  are  die  persons  eligible  for  an  order  possessing  such 
an  important  suffrage  ? 

How  are  the  members  of  this  order  elected  or  appointed? 

What  is  their  history? — what  are  the  functions  of  this 
order  ?—  are  questions  which  immediately  present  themselves 
for  solution. 

CCCCXXVII.  Originally  every  Church  was  governed 
by  a  Bishop,  who  was  assisted  by  a  synod  or  senate  of  the 
clergy,  that  is,  of  the  priests  and  deacons  in  his  diocese. 
Those  of  the  clergy  who  were  attached  by  institution  to 
certain  cures  of  souls,  to  certain  Churches,  were  at  first 
designated  Incardinati,  as  a  name  of  distinction  from  the 
temporary  and  auxiliary  clergy  not  attached  to  any  particular 
Church. 

The  name  Incardinatus  (k)  was  afterwards  exchanged 
for  that  of  Cardinalis,  and  in  early  times  every  Church 
possessed  its  Cardinales,  though  probably  the  appellation  was 
generally  confined,  as  it  was  in  France,  to  the  clergy  of  the 
city,  or  suburbs  of  the  city  of  the  diocede,  in  fact  to  the  chief 
advisers  of  the  Bishop,  and  was  not  bestowed  upon  the  rural 
clergy. 

When  the  Church  of  Borne  claimed  pre-eminence  over  all 
other  Churches,  it  was  an  evident  consequence  that  her 
Cardinals  should  be  equally  distinguished  above  all  others. 

It  was  the  duty  of  the  Roman  Cardinals  not  only  to  govern 
the  Churches  of  the  metropolis  of  the  world,  but  also  to 
form  the  council  of  the  chief  pastor  of  that  metropolis. 

They  were  not  Cardinals  (J)  merely  because  Incardinati 
to  different  parishes  in  Rome,  but  also,  and  principally, 
because  these  parishes  constituted  in  their  aggregate  that 


(k)  Also  Intitulatus. 
(0  C  1.  Diet.  xxii. 
C.  3,  Dist.  xxiv. 
C.  5,  Dist.  lxxi. 
C.  6,  Dist.  lxxiv. 
C.  13,  Dist.  lxi. 
C.  3-5,  Dist.  lxxix. 
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Roman  Church  which  was  the  head,  the  centre,  the  hinge 
(cardo)  of  all  the  Churches  of  the  world.  These  Cardinals, 
though  but  simple  priests  and  deacons  as  to  their  order, 
claimed  jurisdiction  over  the  inferior  Bishops  of  the  Roman 
See.  Afterwards  the  Bishops  of  seven  contiguous  and 
suburban  sees  (episcopi  suburbicarii)  were  added  to  the 
number  of  Cardinals. 

The  Pope  was  at  first,  like  other  Bishops,  elected  by  the 
clergy  and  laity  of  the  city,  the  choice  being  ratified  by  the 
Emperors ;  then,  as  we  have  seen,  for  a  time  the  Emperor 
usurped  the  right  of  nomination,  and  finally  the  election 
was  left  to  the  regulations  of  the  Roman  See.  In  the 
Council  held  at  Rome  under  Pope  Nicolas  II.  (a.d.  1059), 
the  principal  authority  in  electing  the  Pope  was  conferred 
on  the  Cardinal  Bishops;  Pope  Alexander  III.,  in  the 
third  Council  of  Lateran  (a.d.  1179),  excluded  the  people 
and  the  clergy  from  all  share  in  the  elections,  and  made 
equal  the  right  of  the  Cardinal  Bishops,  Priests,  and 
Deacons.  Thus  the  election  of  the  Pope  fell  into  the  hands 
of  the  College  of  Cardinals,  with  whom  it  has  ever  since 
remained  (m). 

CCCCXXVIII.  The  appointment  of  the  Cardinals  is 
made  by  the  Pope. 

To  borrow  the  language  of  a  learned  French  canonist  (n) : 
"  Comme  il  n'y  a  que  les  Cardinaux  qui  creent  le  Pape,  il 
"  n'y  a  aussi  que  le  Pape  qui  cree  les  Cardinaux ;  c'est  un 
"  principe  etabli  par  tons  les  canonistes." 

Nevertheless,  as  a  matter  of  usage,  the  Pope  does  not 
create  cardinals  before  the  advice  and  the  suffrages  of  the 
College  of  Cardinals ,  have  been  obtained  in  consistorio 
secreto.  The  Council  of  Basle  required  that  the  election  of 
Cardinals  should  be  conducted  by  the  way  of  scrutinium  and 


(m)  D.  de  Maillane,  i.  403.  «  Cardinal.'9 

Ibid.  ii.  509.  "  Pape"  contains  the  new  regulations  of  Alexander  III. 
at  length. 

(»)  Ibid.  L  408.  «  Cardinal^ 
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publication  with  the  suffrage  in  writing  of  the  majority  of  the 
Cardinals  assembled  in  their  collegiate  capacity,  nan  autem 
per  vota  auricularia.  This  rule  has  been  only  partially 
followed.  The  creation  of  Cardinals  is  not  held  to  resemble 
the  election  of  prelates. 

The  number  of  Cardinals  has  greatly  varied  ;  originally 
it  was  about  fourteen  or  fifteen,  commensurate  with  the 
Churches  and  parishes  served  by  the  priesthood  and  diaco- 
nate  of  Some ;  others  were  added  by  Pope  Marcellus,  who 
fixed  the  number  at  twenty-five. 

The  schism  at  Avignon  (a.d.  1307-77)  led  to  the  ex- 
tension, as  both  the  French  and  the  Roman  Popes  were 
anxious  to  increase  the  number  of  their  partisans. 

After  the  death  of  Pope  Martin  V.  (a.d.  1431),  the 
Cardinals  agreed  in  conclave  upon  certain  articles,  the 
effect  of  which  being  to  admit  the  Cardinals  to  share  the 
revenues  and  the  jurisdiction,  both  spiritual  and  temporal, 
of  the  Papacy,  did,  according  to  high  authority,  permanently 
alter  the  conditions  both  of  the  sovereignty  itself  (Signoria 
stessa)  and  of  the  temporal  government  of  the  Popes  (o). 

The  Council  of  Basle  (a.d.  1434),  among  various  other 
regulations  with  respect  to  the  Cardinals,  fixed  their  number 
at  twenty-four,  and  forbad  any  increase,  "  nisi  pro  magna 
"  Ecclesia  necessitate  vel  utilitate  "  (p).  The  Popes,  how- 
ever, utterly  disregarded  this  rule ;  Leo  X.  Qreated  twenty- 
one  in  a  single  day,  in  consequence  of  a  conspiracy  formed 
against  him,  the  leader  of  which  was  a  Cardinal.  Paul  IV. 
fixed  the  number  at  forty  (y). 

Sixtus  V.  made  what  was  intended  to  be  a  final  regulation 
on  this  subject  by  a  Bull  promulgated  in  1586,  fixing  the 


(o)  Farini,  Lo  Stato  Romano,  iv.  323-5.  Lettera  IX.  al  G.  Glad- 
stone. See  these  important  articles  in  extenso ;  he  calls  them  the  Magna 
Charta  of  the  Papal  Monarchy. 

(j>)  Tit.  xx.  Be  Numero  et  Qnalitate  Cardinalium. — Koch,  Sanctio  Prag- 
ntaticay  $c.9  Sylloge  Doc.  p.  143. 

(?)  By  an  Indtdtum,  which  is  known  by  the  name  Compaction. 
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number  of  Cardinals  at  seventy,  and  dividing  them  into  three 
orders : — 

1.  The  first,  Cardinal  Bishops,  being  in  number  six. 

2.  The  second.  Cardinal  Priests,  being  in  number  fifty. 

3.  The  third,  Cardinal  Deacons,  being  in  number  fourteen* 
Since  this  regulation,  the  number  appears  to  have  been 

increased  to  seventy-two-— one  being  added  to  the  Cardinal 
Bishops,  and  one  to  the  Cardinal  Deacons.  But  the  number 
is  not  necessarily  or  usually  filled  up. 

The  Council  of  Trent  decreed  that  the  qualifications  as  to 
morals,  doctrine,  and  learning,  which  tbey  had  already 
specified  as  needful  for  the  office  of  Bishop,  should  be  re- 
quired for  that  of  the  Cardinals,  "  quos  S.  S.  Pontifex  ex 

omnibus   Christianis  nationibus,  quantum  commode  fieri 

poterit,  prout  idoneos  repererit,  assumet "  (r). 

This  recommendation  or  direction  evidently  tended  to 
give  an  international  character  to  the  Sacred  College.  It 
appears,  too,  that  it  was  the  habit  of  certain  nations  to 
choose  a  Cardinal  as  the  protector  of  their  national  eccle- 
siastical interests;  and  probably  from  hence  grew  up  the 
custom  which  prevails  to  this  day,  that  the  Sovereigns  of 
certain  kingdoms  are  allowed  to  nominate  a  Cardinal  (#) 
from  among  their  own  subjects.  In  France  the  new-made 
Cardinal  received  the  insignia  of  his  dignity  from  the  King 
or  his  chancellor  (t). 

CCCCXXIX.  The  principal  function  and  privilege  of 
the  Cardinal  is  to  give  his  vote  for  the  election  of  the  Pope 
— a  right  incident  to  every  Cardinal  who  has  received  the 
order  of  deacon,  or  who  has  solicited  the  Pope  to  bestow 
upon  him  that  order  (w). 

(r)  Sees,  xxiv.  De  lief.  c.  1. 

Vide  post,  remarks  of  Lord  Palmerston. 

(s)  See  this  claim  very  distinctly  set  forth,  on  the  part  of  France,  in 
1822,  and  recognised  within  certain  limits  by  Pius  VII.  Artaud,  Histoire 
de  Pie  VII,  t.  ii.  pp.  693-5. 

(t)  D.  de  Maillane,  i.  p.  408.  "  Cardinal:' 

(u)  Devotif  Institutionum  Canonicarum  Libri,  t  i.  p.  171  (ed.  Paris, 
1852). 
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On  the  tenth  day  after  the  death  of  the  Pope,  the  Cardinals 
ought  to  meet  in  conclave :  on  the  next  day  the  election  of 
the  new  Pope  begins  (x).  The  Cardinals  present  in  conclave 
are  not  bound  to  await  the  arrival  of  those  who  are  absent 
Votes  cannot  be  given  by  proxy.  The  election  is  generally 
per  scrutinium  (y),  on  the  publication  of  which  the  person 
elected  by  two-thirds  of  those  present  is  declared  to  be  the 
new  Pope.  If  no  person  be  so  elected,  then  the  votes  are 
taken  again,  in  accessay  until,  by  the  requisite  proportion, 
some  person  is  elected.  It  would  appear,  however, 
from  the  account  of  the  proceedings  after  the  death  of 
Pius  VII.,  that  the  testament  of  a  deceased  Pope  may,  in 
some  degree,  contract  the  mode  of  his  successor's  appoint- 
ment (z). 


(x)  Devoti,  ibid*  p.  200. 

(y)  According  to  Devoti,  t.  i.  88.  18,  19,  20,  21,  pp.  271,  272 :  "Tribua 
autem  modis,  alio  pneterea  nullo,  electio  perficitur,  per  scrutinium,  compro- 
mismm,  et  quasi  inspirationem" 

The  per  scrutinium  is  to  be  by  three  senators ;  votes  are  to  be  collected, 
1,  secreto;  2,  singillatim ;  Stjusto  or  dine;  4,  diligentcr :  compromissum  where 
there  is  no  opposition  but  all  are  unanimous :  "per  quasi  inspirational 
electio  absolvitur  cum  electores  omnes  quasi  divino  spiritu  afflati  in  earn 
repente  feruntur,  de  quo  antea  vix  cogitaverant."  The  first  of  these  three 
modes  appears  to  be  generally  in  use. 

(2)  "  Ensuite  le  Cardinal  La  Somaglia,  doyen,  dit  qu'il  avait  recu  de 
son  prddtfcesseur  Mattel  divers  pa  piers,  avec  Tordre  de  ne  lea  ourrir 
qu'apr&s  la  mort  du  Pape,  et  en  presence  du  Sacre"  College  raseembie'. 
Son  Eminence  d<5cacheta  le  paquet,  et  il  y  trouva  deux  Brefs,  dates  de 
Fontaine bleau.  Le  Tape,  dans  le  premier,  ordonnait  aux  Cardinaux  de 
se  r£unir  irmnediatement  sous  la  pr&idence  du  Cardinal  doyen,  et,  en 
dirigeant  a  toutes  les  anciennes  constitutions,  pour  ne  considerer  que  l'em- 
pire  des  circonstances  et  les  dangers  de  l'lSglise,  d'elire,  dans  le  pins  href 
delai,  un  Pape,  a  la  plurality  des  voix.  Le  second  Bref  portait  les  memee 
dispositions,  avec  la  difference  que  le  Pape  demandait,  pour  consacrer 
l'election,  les  deux  tiers  des  voix,  en  conformity  de  l'ancien  usage.  Le 
Secretaire  du  Sacre*  College,  Monsignor  Mazio,  prit  alors  la  parole,  et 
d£clara  qu'il  6tait  de*positaire  d'un  troisieme  Bref,  dont,  par  les  ordres  du 
Pape,  et  sous  le  secret  de  la  confession,  il  avait  6te*  le  re*dacteur  et  le  seul 
confident  Ce  Bref  portait  la  date  du  mois  d'octobre  1821.  C'&ait 
l'e*poque  ou  le  Pape  avait  lance*  la  Bulle  contre  lea  Carbonari.  Le  Saint 
Pere  ordonnait  que  Ton  proc£dat  a  l'e*lection  aussit6t  apres  sa  mort,  par 
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It  would  also  appear  that  the  present  Pope  was  muchK 
alarmed  lest,  if  he  died  during  the  sitting  of  his  Vatican 
Council,  that  body  should  be  minded  to  take  part  in  the 
choice  of  his  successor,  or  some  other  irregularity  take 
place.  Accordingly  a  constitutio  was  issued  by  him,  '  ad 
tarn  funestum  periculum  avertendumj  and  confining  the 
election  to  the  Cardinals  («).     (December  4,  1869.) 

CCCCXXX.  The  duty  which  ranks  next  in  importance 
to  that  of  choosing  the  Pope  is  that  of  affording  counsel 
to  him  and  assisting  him  in  the  spiritual  government  of  the 
world. 

This  duty  is  performed,  1st,  in  consistorio  (b),  that  is  in 
the  assemblage  of  Cardinals  at  the  Papal  Palace,  in  the 
presence  of  the  Pope  ;  2nd,  in  congregationibus,  that  is  in 
certain  colleges  or  committees  of  different  official  persons, 


acclamation,  s'il  e*tait  possible,  et,  pour  ainsi  dire,  aur  le  corps  expirant ; 
que  cette  election  se  fit  en  secret,  sans  attendre  lea  Cardinaux  hors  de 
Rome,  sans  pr£venir  les  ministres  accre*dit£s,  sans  informer  les  Cours, 
sans  s'occuper  des  fune"railles,  avant  que  l'acte  fat  consomme*.  Le  Saint 
Pere,  avec  les  expressions  les  plus  pathe*tiques,  recommandait  l'union 
aux  Cardinaux,  leur  rappelait  que  presque  tous  e'taient  ses  creatures,  et 
que  la  reconnaissance,  jointe  a  Tamour  de  la  religion  et  de  la  patrie, 
devait  l'assurer  de  leur  ob&ssance.  Ce  dernier  Bref  causa  la  plus  vive 
sensation.  Cependant,  toute  la  congregation  eut  la  sagesse  de  reconnaitre 
que  les  ordres  e*man£s  de  Sa  Sainted,  a  l'e"poque  on  les  suites  de  la  revo- 
lution d'Espagne  et  du  Pi^mont  agitaient  l'ltalie,  n'dtaient  plus  appli- 
cables  aux  circonstances  actuelles." — Artaud,  Histoire  du  Pape  Pie  VIIf 
p.  009. 

(a)  "  Motu  proprio  ac  de  Apostolic©  potestatis  plenitudine  declaramus, 
decernimus,  atque  statuimus  quod,  si  placuerit  Deo  mortali  Nostra 
peregrination],  prsedicto  Generali  Concilio  Vaticano  perdurante,  finem 
iraponere,  electio  novi  Summi  Pontificis,  in  quibuscumque  statu  et 
terminis  Concilium  ipsum  subsistat,  nonnisi  per  S.B.E.  Cardinal es 
fieri  debeat,  minime  vero  per  ipsum  Concilium,  atque  etiam  omnino 
exclusis  ab  eadem  electione  peragenda  quibuscumque  aliis  personis  cujus- 
vis,  licet  ipedus  Concilii,  auctoritate  forte  deputandis,  prater  Cardinales 
pnedictos." — Offiz.  AM.  II.  p.  161,  s.  xxxi. 

(b)  It  is  in  the  Consistory  that  the  allocutions  of  the  Pope  are  made 
which  are  in  some  degree  analogous  to  royal  speeches  and  public  declara- 
tions of  the  Executive  in  other  countries. 
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over  which  a  Cardinal  presides,  and  to  which  a  certain 
portion  of  the  Papal  Government  is  delegated  (c). 

The  authority  of  the  decisions  of  these  committees  (1) 
as  to  matters  of  doctrine,  (2)  as  to  matters  of  discipline, 
and  (3)  as  to  the  adjudication  of  particular  cases,  depends, 
of  course,  so  far  as  foreign  countries  are  concerned,  upon  the 
law  of  each  country  in  which  the  Roman  Catholic  Church  is 
established. 

It  is  only  under  great  limitations,  as  to  the  necessary  con- 
currences of  the  royal,  legal,  and  episcopal  authorities,  that 
these  decisions  have  ever  been  allowed  to  take  effect  in 
France  (rf). 

The  same  remarks  are  applicable  both  as  to  general 
usage  and,  especially  the  law  of  France,  with  respect  to  the 
decisions  of  the  tribunal  which  is  concerned  with  prepar- 
ing and  expediting  the  Letters  Apostolic  or  Rescripts  of  the 
Popes,  namely,  the  Cancellaria,  Dataria,  and  JPcenitentiaria 
(<?).  So  with  respect  to  the  highest  Roman  tribunal,  the 
Rota  Romana,  which  consists  of  twelve  auditores,  one' 
French,  one  Spanish,  one  German,  the  rest  Italian ;  it  has 
no  authority  in  France  (/).  The  tribunal  of  the  Signature 
Justitice  presides  over  matters  of  Appeals  9  Delegation,  vA 
Recusation,  and  the  Rescripts  are  signed  by  the  Pope.    The 

(c)  Of  these  congregation**  some  have,  or  had,  for  their  more  especial 
object  municipal  and  civil  matters  of  the  Roman  territory,  some  the  eccle- 
siastical affairs  of  a  particular  nation, "  others  the  general  care  of  the 
Roman  Catholic  Church,  viz. : 

Congregatio  Consistorialis. 

Inquisitionis  (over  which  the  Pope  usually  presides.)— 

(Devoti,  i.  p.  171,  s.  27.) 
Indicia. 
Concilii. 

Episcoporum  ac  Regularium. 
Be  Ritibus. 

De  Indulgentiis  et  Reliquiis. 
De  Propaganda  Fide. 

(d)  Lequeux,  i.  364,  865,  366. 

(e)  Jteiffenduelj  Jus  Can,  Univ.  1.  ill.  t.  iv.  note  677. 

(f)  u  Apud  nos  nullam  exercet  jurisdictionem  hoc  tribunal."— Uq****i 
I  368. 
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tribunal  of  the  Signatura  Gratia  has  cognizance  of  matters 
in  which  the  favour  of  the  Pope  is  sought,  and  in  this  tri- 
bunal he  presides  in  person. 

CCCCXXXI.  With  respect  to  the  rank  of  the  Cardinal 
{g)  at  Rome,  it  is  considered  next  to  that  of  the  Pope.  For 
some  time  Archbishops  and  Bishops  refused  to  yield  prece- 
dence to  Cardinal  Priests  and  Deacons  ;  but  from  the  order 
of  rank  observed  at  the  Council  of  Lyons,  a.d.  1245,  it 
appears  that  precedence  was  accorded  to  Cardinals  over 
all  dignitaries,  including  Patriarchs. 

When,  in  1440,  the  Archbishop  of  York  was  made 
Cardinal,  the  Archbishop  of  Canterbury  demurred  to  his 
claim  for  precedence.  But  the  Pope  wrote  to  the  latter 
prelate,  that,  as  the  College  of  Cardinals  represented  the 
Apostles,  their  universal  right  of  precedence  was  not  to  be 
disputed. 

Their  rank  in  foreign  countries  must  depend  upon  the  laws 
and  usages  of  each  country,  but  generally  in  countries  which 
recognise  the  supremacy  of  Rome,  their  rank  has  been,  with 
more  or  less  restriction,  recognised  also. 

The  Cardinal  now  resident  in  England  has  no  rank  in  that 
country,  but  this  is  probably  the  consequence  of  the  non- 
recognition  of  his  mission,  and  the  grievous  infraction  of  In- 
ternational Law  with  which  it  was  inaugurated.  With 
respect  to  other  Roman  privileges  of  Cardinals,  such  as  those 
which  relate  to  the  holding  of  benefices  and  residence  at 
Rome,  they  are  by  no  means  recognised  as  a  matter  of 
course  in  other  countries,  and  in  France  they  have  been 
denied  (A). 


(g)  "  C.  xiii.  s.  Sunt  autem  X.  qui  filiis,  leg.  c.  xvii.  8.  Decet  de  elect. 
in  VI.  cardinales,  id  est  cardines  orbis  consiliarii,  fratres,  familiaree  aut 
filii  Paps,  cardinales  divi,  lumina  Ecclesi®,  &c.  denique  faciunt  unum 
corpus  cum  Papa  sicut  canonici  cum  Episcopo,"  &c. — Barbosa,  De  Jure 
EccUb.  1.  i.  c  iv.  note  1. 

(A)  "  On  n'a  jamais  regarde*  en  France  lee  reglements  que  lee  Papes 
out  faits,  touchant  la  residence  des  Cardinaux  a  Rome,  comme  une  loi  que 
lea  Cardinaux  francois  fussent  obliges  de  sume."    An  eminent  magis- 
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CCCCXXXIL  The  oath  taken  by  the  Cardinals  is  thus 
given  by  De  Maillane : — 

Ego nuper  assumptus  in  Sancta  Romana  [Ecclesia] 

Cardinalem  [Cardinatum],  ab  hac  hora  in  antea  ero  fidelis 
beato  Petro,  universalique  et  Roman®  Ecclesire,  ac  sommo 
Pontifici  ejusque  suecessoribus  canonice  intrantibus.  La- 
borabo  fideliter  pro  defensione  fidei  CathoKcra,  extirpa- 
tioneque  hseresium,  et  errorum  atque  Schismatum  reforma- 
tione,  ac  pace  in  populo  Christiano :  alienationibus  rerum 
"  et  bonorum  Ecclesiaa  Romans,  aut  aliarum  Ecclesiarum 
**  et  beneficiorum  quorumcunque  (non)  consentiam,  nisi  in 
casibus  a  jure  permissis;  et  pro  alienatis  ab  Ecclesia 
Romana  recuperandis  pro  posse  meo  operam  dabo.  Non 
consulam  quidquam  summo  Pontifici,  nee  subscribam  me 
nisi  secundum  Deum  et  conscientiam,  quae  mihi  per  sedem 
Apostolicam  commissa  fuerint  fideliter  exequar,  Cultum 
Divinum  in  Ecclesia  titiili  mei,  et  ejus  bona  conservabo ; 
sic  me  Deus  adjuvet  et  haec  sacrosancta  Dei  Evangelia^ 

CCCCXXXIII.  D'Aguesseau  wrote  a  very  learned 
M6moire  (A)  upon  the  question  whether  a  French  Cardinal, 
guilty  of  leze-majeste,  was  exempted,  on  account  of  his 
dignity,  from  the  royal  jurisdiction  (J).  This  great  jurist 
considers  the   question  under  four  heads,  and  the  Cardinal 


trate  at  the  head  of  the  bar  denounced  the  Bull  of  Innocent  X.  u 
"  abusive ;"  they  admitted  the  high  rank  and  dignity  of  the  Cardinal, 
especially  with  the  Sovereign  Pontiff, "  auquel  ils  (les  Cardinaux)  doivent 
respect  et  fide*lite*  particuliere ;  mais  cette  obligation,  qui  est  du  droit  positif 
et  humain,  ne  peut  venir  en  competence  avec  les  droits  de  la  naissance  et 
de  la  nature  qui  nous  attachent  de  droit  divin  a  nos  Souverains,  et  auquel 
11  n'est  pas  loisible  de  r&rister." — D.  de  Maillane,  i.  413,  414 :  M.  du 
Clergy  t  vi.  p.  1047. 

(0  2>.  de  MaiUaiie,  i.  413.  "  Cardinal.11 

(k)  WAguesseau,  v.  199,  Mttnoire  oit  fon  examine  si  un  Cardinal  fran- 
yais,  qui  commet  un  Crime  de  Leze-Mqjeste',  est  exempt  de  la  Juridictiom 
royale  par  sa  dignity  A  very  valuable  dissertation  on  the  limits  of  the 
spiritual  and  temporal  power. 

(J)  See  Bynkershock,  De  F.  L.  c.  vi.  p.  455 :  c.  xii.  p.  491. 
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is  considered  (1)  as  a  Clerk,  (2)  as  a  Bishop,  (3)  as  a 
Cardinal,  (4)  as  the  Diocesan,  by  virtue  of  his  rank  in  the 
College  of  Cardinals ;  and  the  result  of  his  examination  into 
all  these  points  is  that  the  Cardinal  is  subject  to  the  royal 
jurisdiction:  "  De  quelque  c6t6  que  Ton  consid&re  le 
"  Cardinal,  il  est  Igalement  soumis  &  la  puissance  et  &  la 
"justice  du  Roi"(wi). 

The  following  passages  in  this  elaborate  and  international 
treatise  are  well  worthy  of  attention: — "Comme  le  Pape 
"  reunit  en  sa  personne  la  quality  de  Prince  Souverain  a  celle 
"  de  Chef  de  l'flglise,  et  que,  contre  la  doctrine  et  les  senti 
"  mens  des  anciens  Papes,  il  est  enfin  devenu  Roi  et  Pontife 
tout  ensemble,  les  Cardinaux,  qui  sont  ses  ministres  dans 
ces  deux  qualities,  peuvent  aussi  etre  consid6res  sous  deux 
"  faces  differentes ;  c'est-a-dire,  ou  dans  leur  6tat  ecclesias- 
"  tique,  comme  principaux  ministres  de  l'figlise  de  Rome,  et 
"  assesseurs  du  Pape  dans  les  affaires  eccl£siastiques,  ou  dans 
"  leur  £tat  politique,  comme  conseil  et  principaux  officiers 

d'un  Prince  Stranger  "  (n) "  Quelle  est  done, 

suivant  ces  principes,  la  veritable  situation  d'un  Frar^ais 
qui  est  honor£  de  la  dignite  de  Cardinal?" 
"  II  devient,  &  la  vSritd,  le  conseil,  le  ministre  du  Pape, 
avec  l'agr£ment  et  presque  toujours  par  la  protection  du 
Roi ;  il  entre  par  la  au  service  du  Pape,  il  contracte  de 
nouveaux  engagements :  mais  il  ne  detruit  pas  les  anciens 
qui  le  lient  a  sa  patrie.  Le  lien  qui  l'attache  a  son  premier 
maitre  est  d'un  ordre  sup^rieur  a  celui  qui  l'unit  au  second ; 
"  Tun  est  naturel,  l'autre  est  purement  civil :  Pobligation 
civile  ne  detruit  pas  l'obligation  naturelle,  et  un  Cardinal 
n'en  est  pas  plus  dispense  qu'un  General  frai^ais  qui  com- 
mande  les  troupes  du  Roi  Catholique,  ou  qu'un  Due  et  Pair 
qui  a  joint  &  ce  titre  celui  de  Grand  d'Espagne,  ou  qu'un 
n£gociant  qui  va  s'etablir  k  Amsterdam  ou  a  Cadiz,  par 
rapport  a  son  commerce"  (0). 

(m)  jyAguesseau,  ibid.  p.  836. 
(n)  Ibid.  p.  290. 
(0)  Ibid.  p.  298. 
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CCCCXXXIV.  D'Aguesseau  cites  eight  precedents  for 
the  trial  of  Cardinals  by  the  law  of  the  land : — 

1.  Cardinal  de  Constance  in  the  time  of  Louis  XL,  a.d. 
1462. 

2.  Cardinal  Ballue,  in  the  same  reign,  in  whose  case  there 
was  an  elaborate  discussion  between  the  Ambassadors  of 
France  on  the  one  hand,  at  the  Court  of  Rome,  and  the  Pope 
and  Cardinals  on  the  other. 

3.  Cardinal  de  Chatillon, "  exemple  c€l£bre,"  accused  and 
judged  by  the  Parliament. 

4.  Cardinal  de  Guise,  executed,  without  the  formalities  of 
justice,  by  Henri  III. 

5.  Cardinal  de  Bourbon,  executed  by  the  same  monarch 
in  a  similar  manner. 

6.  Cardinal  de  Plaisance,  sent  by  Pope  Clement  VIII.  to 
assist  the  League  against  Henri  IV.  The  Cardinal  was 
not  a  born  subject  of  the  Crown,  and  was  an  ambassador.  It 
was  holden  by  the  Parliament  of  Chalons  that  by  joining  in 
a  conspiracy  he  had  forfeited  his  privilege  as  ambassador,  and 
that  he  was  justiciable  by  reason  of  the  locality  of  the  crime, 
though  not  by  reason  of  his  birth  (p). 

7.  Cardinal  de  Sourdis,  in  the  reign  of  Louis  XIII.,  a.d. 
1615. 

8.  Cardinal  de  Retz  (q),  "exemple  Equivoque;"  for  the 
King,  then  scarcely  of  age,  just  emerged  from  the  troubles  of 
his  minority,  first  ordered  the  Parliament  to  proceed  against 
the  Cardinal,  and  afterwards  applied  to  Rome  for  commis- 
sioners. 

CCCCXXXV.  The  Roman  canonists  (r)  say,  that  as 


(p)  D'Aguesseau,  ibid.  p.  327. 
(q)  Ibid.  p.  330. 
(r)  Devoti,  i.  172,  xxix.  xxxii. 
C.  viii.  X.  De  Off.  Leg. 
C.  iii.  iv.  yi.  ix.  X.  Ibid. 
C.  xx.  X.  De  Jure  Patron. 
C.  i.  VI.  De  Of.  Leg. 
C.  xxiii.  X.  De  Privileg. 
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the  whole  Church  of  Christ  is  committed  to  the  charge  of  the 
Pope,  and  as  he  cannot  be  present  everywhere,  it  is  necessary 
that  he  should  have  deputies  armed  with  hi?  authority  and 
jurisdiction,  and  hence  the  institution  of  Legates  (s).   Legates 

are  of  three  kinds :  — 

1.  Legati  a  latere* 

2.  Legati  missi  or  Nuntii. 

3.  Legati  nati. 

CCCCXXXVI.  Legati  a  latere  {t)  are  Cardinals  whom 
the  Pope  has  sent,  as  it  were,  from  his  own  side,  either  to 
foreign  Princes,  or  into  provinces  of  the  Roman  See,  clothed 
with  the  most  ample  authority.     In  the  Decretals,  powers 
nearly  if  not  quite  equal  to  those  of  the  Pope  (u)  are  con- 
ferred on  these  Legates,  and  it  is  provided  that  they  shall 
continue  after  the  death  of  the  Pope.    They  were  authorised 
to  convene  and  preside  over  Councils,  with  a  vote  equivalent 
to  that  of  the  whole   assembly,  to   suspend  and  depose 
bishops,  and  to  make  laws.      These  extravagances   were 
partly  the  fruit  of  the  Council  of  Trent  (ar),  but  the  laws 
and  practice  of  independent  States  have  so  curtailed  and 
limited  them  (y)  that  the  office  has  fallen  into  desuetude. 
Nevertheless,  after  the  desolating  storm  of  the  first  Revolu- 
tion had  passed  over  the  Gallican  Church,  and  Napoleon 
had  again  opened  communications  with  Rome,  Pius  VII.  sent 
Cardinal  Caprara,  in  the  character  of  a  Legate  a  latere,  to 
France.     The  French  Government  admitted  him,  and  with 


(«)  For  their  early  history,  see  Thomassmus,  Discipl.  pt.  i.  1.  ii.  cc. 
113,  119.    De  Cardmatibm  et  Legati*. 

(t)  X.  I.  30.  Sext.  1. 15.     De  (tf.  Leg. 

(«)  Cap.  Antiqua,  23.  De  Prhileg. 

(x)  Se**.  xxiv.  c.  xx.  De  Re/. 

(y)  u  Aucun  individu,  se  disant  Nonce,  IAgat,  Vicaire,  on  Commissaire 
apostolique,  ou  se  pre>alant  de  toute  autre  denomination,  ne  pourra, 
sans  l'autorisation  du  Gouveraement,  exercer  sur  le  sol  francais,  ni  ail- 
leurs,  aucune  fonction  relative  aux  affaires  de  l'figlise  gallicane." — Artie, 
organiques,  art  ii. 

Walter,  Kirchenrecht,  s.  143. 

Thomas*.  Di*cip.  ubi  supr. 

VOL.  II.  K  K 
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very  large  honours,  which,  however,  they  partially  circum- 
scribed by  denying  to  him  the  faculty  of  acting  by  delegate 
(subdelegandi)  (*). 

These  Legates  are  ambassadors  of  the  first  rank. 

CCCCXXXVTI.  Legati  missi,  or  Nuntii,  are  Papal 
ambassadors  appointed  for  the  execution  of  some  particular 
business  in  foreign  parts,  with  powers  limited  by  their  cre- 
dentials. 

Nuntii  ApoBtolici  are  resident  Papal  ambassadors  at  foreign 
Courts  (a). 

Nuntii  are  ambassadors  of  the  second  rank,  though  some- 
times furnished  "  cum  potestate  Legati  a  latere." 

Internuntii  are  those  who  are  appointed  provisionally,  or 
who  are  resident  in  provinces  in  which  the  Sovereign  is  not 
present.  These  are  ambassadors  of  the  third  rank.  For 
the  transaction  of  matters  of  minor  moment  Ablegati  are 
sometimes  dispatched  from  Borne. 

The  chief  duties  of  the  Legate  or  Nuncio  are,  to  watch 
over  the  interests  of  the  Roman  See,  to  apprise  the  Pope  of 
all  matters  of  moment  passing  at  a  foreign  Court,  and  to 
obtain  canonical  information  respecting  the  Bishops  nomi- 
nated by  the  Crown  (b).  They  have  no  jurisdiction  unless 
by  the  permission  of  the  State  to  which  they  are  sent(c). 


(*)  The  Papal  letters,  "  Qui  Christi  Domini,"  conferred  on  the  Legate 
"potestatem  constituendi  novae  Eccleaias  Galliarum:  singularum  Dice- 
cesium  fines  determinandi :  probandi  statuta  capitulorum,  eisque  conce- 
dendi  choralia  insignia,  qu»  iis  convenire  arbitrabitur :  parcecias  rircnm- 
Bcribendi :  procedendi  perse  ad  constitutionem  Ecclesiaram :  dispenaandi, 
condonandi :  imo  et  subdelegandi,11 — Lequettx,  L  880.  ByMeHn  dee  Lou, 
III*  Sdrie,  No.  1874. 

(a)  Vide  ante,  p.  189,  note  (k),  formerly  apocrisiarii  or  retpoHeales,  Nov. 
123,  c.  25. 

(6)  "Nullum  apad  nos  Nuntii  jurisdictionis  actum  exercent." — 
Lequeux,  i.  880. 

(c)  "Ihre  Vollmachten  hangen  von  ibren  beeondern  Instructianen, 
ihre  Zulassung  yon  der  Regierung  des  betreffenden  Landes  ab." — Walter, 
Abschn.  144. 

C.  un.  Extr.  Comm.  de  Consuet.  i.  1,  is  now  held  contrary  to  the  Jut 
commune  of  the  Church  and  of  States. 
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Their  powers,  therefore,  no  longer  depend  upon  one  general 
law,  but  upon  the  particular  instructions  given  to  them,  and 
on  the  law  and  usage  of  the  country  to  which  they  are  sent. 
This  has  been  the  consequence  of  the  dispute  at  the  close  of 
the  last  century  with  respect  to  perpetual  or  standing  nuntia- 
turas  (rf). 

CCCCXXXVIIL  The  title  of  Legati  nati  (e)  was  con- 
ferred upon  certain  foreign  dignitaries,  to  whose  See  or 
Crown  the  power  and  office  of  Legate  was  perpetually 
annexed.  Such  were  the  Archiepiscopates  of  Rheims, 
Bordeaux,  and  Lyons  in  France ;  of  Canterbury  and  York 
in  England:  of  Toledo  and  Tarragona  in  the  Spanish 
peninsula ;  of  Salzburg,  Cologne,  and  Prague  in  Germany ; 
of  Pisa  in  Italy ;  the  Crown  of  Hungary  and  the  Crown  of 
the  Two  Sicilies — apostolica  regni  Sicilies  Legatio  (f). 

In  process  of  time  it  was  found  that  the  Papal  power  was 
rather  weakened  than  strengthened  by  these  perpetual  and 
unchangeable  Legates,  and  it  is  probable  that  the  provi- 
sionary  title  is  the  only  memorial  of  former  authority  which 
they  now  retain ;  except,  indeed,  in  the  case  of  the  Crown 
of  Hungary,  for  Pope  Sylvester  conferred  this  privilege  upon 
King  Stephen  (g) ;  except,  also,  in  the  case  of  the  King 
of  the  Two  Sicilies.  This  privilege  of  the  Sicilian  Monarchy 
is  founded  upon  a  Bull  of  Urban  II.  to  Roger  (1099),  and 
was  expressly  confirmed  by  a  Bull  of  Benedict  XIII. 
(1728).  The  King  used  to  exercise  jurisdiction  as  Legate 
through  a  special  tribunal  of  his  own  (Monorchia  Sicula). 


(d)  Pachmamty  Lehrbuch  des  Ktrchenrechts,  s. 182. 

(e)  Devoti,  i.  175. 

(f)  Walter,  Kirchenrecht,  Abschn.  144:  "Doch  hangen  nor  Ehren- 
rechte  davon  ab." 

(jp)  "  Sich  dan  Kreuz,  als  Zeichen  des  Apoetolats  allenthalben  vortragen 
zu  laasen,  und  nach  dem  Masse  der  gottlichen  Gnade,  und  als  Stellver- 
treter  des  Papstes,  die  gegenwartigen  und  kunftigen  Kirchen  des  un- 
gariflchen  Reiches  einzurichten,  zu  ordnen,  und  mit  Vorziigen  auszu- 
zeichnen." — Benedict  XIV.  Be  Synod,  Dice.  1.  ii.  c  yi.  cited  by  Pachmann, 
s.  181. 

K  K  2 
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•  

The  Commissarius  Apostolicus,  sometimes  called  Delegatus, 
is  an  officer  dispatched  by  the  Pope  to  obtain  information 
upon  a  particular  matter. 

The  Vicarius  Apostolicus  is  an  officer  through  whom  the 
Pope  exercises  authority  in  parts  remote,  and  who  is  some- 
times sent  with  episcopal  functions  into  provinces  where  there 
is  no  Bishop  resident,  or  where  there  has  been  a  long 
vacancy  of  the  see,  or  in  infidel  or  heretical  countries  (h\ 

The  Prafecti  Apostolici  are  officers  of  the  same  character, 
but  without  the  power  of  exercising  episcopal  functions. 

CCCCXXXIX.  There  remains  the  question  as  to 
whether  the  Pope  may  be  deposed  for  his  offences,  and  by 
whom? 

In  the  case  of  any  other  Sovereign,  such  a  question 
would  not  properly  be  answered  in  any  treatise  on  Inter- 
national Law.  First,  because  it  is  a  question  rather  of 
Public  than  of  International  Law ;  and  secondly,  because 
it  is  neither  prudent  nor  right  to  attempt  to  lay  down  rules 
for  a  case  which,  if  it  ever  happen,  must  be  superior  to  all 
rule,  save  that  which  the  necessity  itself  may  suggest  and 
justify.  But  the  character  of  the  Pope  as  Universal 
Spiritual  Chief  gives  foreign  countries  a  direct  interest 
in  that  question ;  and,  moreover,  it  is  one  which  has  under- 
gone consideration,  and  of  which  a  solution  has  been 
attempted. 

Here,  again,  as  in  so  many  matters  relating  to  the  Pope, 
there  are  two  distinct  opinions  maintained  by  ultra  and  ci$- 
montane  canonists.  The  former  maintain  the  impossibility 
of  the  Pope's  trial  or  deposition  on  account  of  his  infallibility 
and  of  his  superiority  to  every  earthly  tribunal.  The  latter 
hold  the  superiority  of  General  Councils  of  the  Church  to 
the  Pope,  the  possibility  of  his  erring,  and  that  he  is  not 
exempt  from  the  jus    commune    whereto  every  Bishop  or 


(A)  The  right  to  nominate  these  officers  tests  upon  the  Pope's  claim  to 
universal  jurisdiction,  and  on  what  is  called  by  canonists  the  jus  devoh- 
tionis. —  Walter,  ib. 
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dignitary  of  the  Church  is  canonically  responsible  for 
certain  offences,  and  that  bad  Popes  have  been  lawfully 
deposed  both  by  Emperors  and  by  Councils. 

The  Council  of  Basle  distinctly  asserted  three  proposi- 
tions : — 

1.  That  a  General  Council  was  superior  to  the  Pope,  and 
that  he  owed  obedience  to  it. 

2.  That  he  might  be  punished  (debite  puniatur)  for  disobe- 
dience to  it. 

3.  That  by  this  Council  the  Cardinals  are  enjoined  to 
remonstrate  first  personally,  then  in  their  collegiate  capacity, 
with  an  erring  Pope,  and  lastly,  to  denounce  him,  if  he  do 
not  amend,  at  the  next  General  Council  (i*). 

"  Nod  nostrum  inter  vos  tantas  componere  lites." 

But  it  is  necessary  to  add  that,  both  in  the  convocation  and 
in  the  proceedings  of  a  General  Council,  all  Christian  nations 
must  be  interested. 

CCCCXL.  In  1849,  during  the  civil  wars  in  Italy, 
the  English  Minister  for  Foreign  Affairs  carried  on  a  very 
important  correspondence  with  our  ambassador  abroad, 
in  which  he  made  the  following,  among  other  observa- 
tions : — 

1.  That  England  would  not,  on  account  of  her  Roman 
Catholic  subjects,  view  with  indifference  what  was  passing 
in  the  Roman  States  (A). 

2.  That  she  desired  that  the  Pope  should  occupy  an  inde- 
pendent temporal  position,  in  order  that  he  might  not  become 
the  political  instrument  of  any  one  European  Power  (/). 

3.  That  there  was,  nevertheless,  a  great  difficulty  in 
making  the  Roman  States  an  exception  to  the  general  rule 


(t)  Art  ii.  iii.  vi.  vide  Koch,  Sanctio  Pragm.  SyUoge  Doc,  pp.  112, 147. 
Can.  Iviii.  Dist.  60.  Can.  vi.  c.  xxv.  s.  1. 

(k)  Vide  ante,  vol.  i.  p.  630. 

(/)  See  the  opinion  of  PortaUs,  Discours  sur  V  Organisation  ties  Cultet. 
Discours,  etc,  par  le  Vicomte  F.  Portalis,  8.  33  (Paris :  1846)< 
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of  non-interference  between  any  foreign  people  and  their 
Sovereign. 

4.  That  the  position  of  the  Pope  differed  from  that  of 
other  Sovereigns,  as  he  was  elected  by  the  College  of  Car- 
dinals, a  body  neither  national  in  its  constitution  nor  in  its 
membership. 

5.  That  the  Pope  ought  to  give  his  subjects  securities  for 
good  government. 

6.  That  for  that  object  a  separation  should  be  made  be- 
tween the  spiritual  authority  and  the  temporal  powers  and 
institutions  of  the  State. 

7.  That  an  armed  intervention  to  assist  the  Pope  in  re- 
taining a  bad  Government  would  be  unjustifiable  (in). 

(m)  Correspondence  between  Viscount  Palmerston,  the  Marquis  of  $*- 
manby,  and  Prince  Castalcicalaj  laid  before  Parliament,  Jane  15, 1849; 
and  see  Correspondence  affecting  the  affairs  of  Rome,  presented  to  Par- 
liament April  14, 1861,  and  1870-71. 
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CHAPTER  XL 

THE  INTERNATIONAL  STATUS  OF  THE  PATRIARCHATE 
OF  CONSTANTINOPLE  (a).  THE  CHURCH  IN  THE 
KINGDOM  OF  GREECE — RELATIONS  BETWEEN  THE 
GREEK  AND  ANGLICAN   CHURCHES. 

CCCCXLI.  In  the  time  of  Pope  Gregory  the  Great  (ft) 
(a.d.  595),  and  while  Maurice  was  Emperor  of  Constanti- 
nople, John,  the  Patriarch  of  Constantinople,  openly  assumed 
the  title  of  Universal  Bishop,  claiming  thereby  apparently  a 
spiritual  supremacy  over  the  whole  Christian  world  (c).  The 
letters  written  by  Gregory  to  the  Emperor,  to  the  Patriarch, 
and  to  certain  Bishops,  are  among  the  most  valuable  monu- 
ments of  Ecclesiastical  History,  and,  indeed,  of  Ecclesias- 
tical International  Law. 

These  letters  of  this  illustrious  (d)  prelate,  in  which  he 
denies  the  right  of  any  Patriarch  or  Bishop  to  arrogate  to 
himself  the  title  of  Universal  Bishop,  and  denounces  the 
usurper  of  this  foolish,  offensive,  and  unchristian  appellation 
as  the  precursor  of  Antichrist  (e),  will  well  repay  the  perusal 

(a)  Waiter's  Kirchenreeht,  ss.  168-173.  Verfaming  der  Morgenland- 
ischen  Kirche. — "  Geschichte  der  kircklichen  Trenhung  ztcischen  dem  Orient 
nnd  Occident  Von  den  ersten  Anfangen  bis  zur  jungsten  Gegenwart? — 
Von  Dr.  A.  Pichier  (Miinchen,  1864),  a  work,  in  two  volumes,  of  great 
erudition  and  research. 

(b)  His  Pontificate  lasted  from  a.d.  590  to  a.d.  604. 

(c)  Vide  ante,  p.  832. 

(d)  The  blot  upon  his  character  is  his  adulatory  letter  to  the  wretch 
Phocas ;  but  even  Gibbon  says  that  "  Gregory  might  justly  be  styled  the 
Father  of  his  Country." — Decline  and  Fall,  vol.  viii.  p.  176  (ed.  Milman). 

(e)  L.  vii.  ep.  xxxiii. :  "  Eundem  vero  fratrem  et  coepiscopum  meum 
studiose  admonere  curavi,  utsi  habere  pacem  omnium  concordiamque 
desiderat  ab  stulti  yocabuli  se  appellatione  compescat"  .  .  .  "  Ego 
autem  fidenter  dico,  quia  quisquis  se  Universalem  Sacerdotem  vocat,  vel 
Tocari  desiderafy  in  elaiione  sua  antichristum  pracurrit,  quia  superbiendo 
se  cieteris  proponit." 
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of  all  who  take  an  interest  in  those  events  which  combine 
some  of  the  most  remarkable  features  of  civil  and  ecclesias- 
tical history  (/). 

CCCCXLIL  More  than  a  century  passes  away  between 
the  Pontificate  of  Gregory  I.  (the  Great)  and  that  of  Gregory 
II.  (g)  But  both  Popes  were  brought  into  especial  contact 
with  the  Patriarchate  of  Constantinople.  According  to  the 
opinion  of  Gibbon,  certainly  important  on  this  point,  the 
Patriarchs  of  Home  and  Constantinople  were  at  this  time 
nearly  equal  in  ecclesiastical  rank  and  jurisdiction  (A).  Bat 
the  Greek  Patriarch  was  under  the  immediate  yoke  of  a 
tyrannical  Prince,  which  the  distant  Roman  Patriarch  had 
been  long  striving  to  shake  off. 

When  the  imperial  iconoclast,  Leo,  was  making  that  assault 
upon  the  devotional  use  of  images,  which — trifling  as  it 
seems  to  the  infidel  historian — was  fraught  with  serious 
consequences  to  the  future  peace  of  Christendom,  he  received 
from  Gregory  II.  a  letter,  which  contains  a  passage  bearing 
upon  the  present  subject:  "Are  you  ignorant "  (Gregory 
writes)  "  that  the  Popes  are  the  bond  of  union,  the  mediators 
"of  peace  between  the  East  and  West ?"(*")     When  the 

Ep.  zxxi.:  "  Ut  verbum  mperbue,  per  quod  grave  scandalum  in  Eccleaiii 
generator,  auferre  feetinetis." 

Some  expressions  of  the  kind  occur  in  most  of  the  ten  letters. 

(/)  The  reader  is  referred  to : — 

Lib.  v.  ep.  xviii.  (Ad  Jphannem  Episcopum.) 

Ep.  xix.  (Ad  Sabinianum  Diaconunu) 

Ep.  xx.  (Ad  Mauricium  Augustum.) 

Ep.  xxi.  (Ad  Comtantinam  Augustam.) 

Ep.  xliii.  (Ad  Eulogium  et  Anastasium  Episcopos.) 

Lib.  vii.  ep.  xxvii.  (Ad  Anastasium  Episcopum.) 

Ep.  xxxi.  (Ad  Cyriacum  Episcopum.) 

Lib.  viii.  ep.  xxxiii.  (Ad  Mauricium  Augustum.} 

Lib.  viii.  ep.  xxx.  (Ad  Eulogium  Episcopum  Alexandrinum.) 

Lib.  xiii.  ep.  xl.  (Ad  Cyriacum  Patriarcham  ConstantwopoL) 

Sancti  Gregorii  Papa  I.  Cognomento  Magni  Opera  Omnia,  t.  ii.  (Pariais: 
Sumptibus  Claud  ii  Rigaud,  1705.) 

(g)  Extended  from  a.d.  715  to  731. 

(h)  Decline  and  Fall,  vol.  ix.  p.  131. 

(%)  Gibbon,  vol.  ix.  p.  136.  At  p.  134  lie  has  this  note  :  "The  two 
epistles  of  Gregory  II.  have  been  preserved  in  the  Acts  of  the  Nke*e 
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iconoclast  had  ceased  to  reign,  the  power  of  the  Byzantine 
Emperor  in  Italy  had  dwindled  into  the  Exarchate  of 
Ravenna,  and  was  practically  confined  within  the  walls  of 
that  city. 

The  restoration  of  the  Western  Empire  by  Charlemagne, 
which  has  been  mentioned  in  the  preceding  pages  (ft),  was 
followed  by  the  separation  of  the  Latin  and  Greek  Churches. 
In  what  degree  a  difference  of  religious  opinion  upon  the  most 
inscrutable  of  mysteries,  national  animosity,  and  arrogance 
on  the  part  of  Rome  contributed  to  produce  that  schism, 
which  the  lapse  of  ten  centuries  finds  unhealed,  it  is  not 
within  the  compass  of  this  work  to  consider. 

In  the  turbulent  period  between  a.d.  857-886,  Pope  Ni- 
cholas I.  and  the  Patriarch  Photius  had  mutually  denounced 
and  deposed  each  other.  But  it  was  not  until  a«d.  1054  that 
the  Pope  sent  his  legates  to  excommunicate  formally  the 
Church  of  Greece  and  the  Patriarch  of  Constantinople  in  his 
own  metropolis,  and  to  deposit  the  Latin  anathema  on  the 
altar  of  Saint  Sophia.  The  failure  of  the  attempt  to  reunite 
the  two  Churches  at  the  Council  of  Florence  (a.d.  1439) 
has  been  previously  noticed  (/). 

The  conquest  of  Constantinople  by  the  Turks  (a.d.  1453) 
was  followed  by  that  long  and  cruel  oppression  of  the  Greek 
Church,  from  which  she  has  been,  during  the  last  few  years, 
in  great  measure  relieved. 

The  Patriarch  of  the  East  has  not  renewed  that  claim  to 
the  title  of  Universal  Bishop  which  drew  down  upon  him  the 
just  rebuke  of  the  Patriarch  of  the  West. 


Council,  t  viii.  pp.  651-674.  They  are  without  date,  which  is  fixed  by 
Baronuu  in  726 ;  by  Muratori  (Annal.  <?  Italia,  vi.  p.  120)  in  720 ;  by 
Payi  in  780." 

(k)  Vide  ante,  pp.  334-337. 

(/)   Vide  ante,  p.  377. 

PicJUer,  i.  390-398,  se.  68-73. 

Gibbon,  c.  46,  p.  95,  &c. ;  c.  47,  p.  145. 

Syropulus,  Vera  Historia  Unionis  non  vera  inter  Grace*  et  LtUi/ios. 

Popoffy  Hist,  of  Council  of  Florence,  translated  by  Neale. 
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CCCCXLIII.  The  relations  of  the  Church  in  the  King- 
dom of  Greece  to  the  Patriarch- and  Holy  Synod  of  Con- 
stantinople form  a  subject  of  great  interest  to  the  church- 
man and  theologian  and  are  not  without  interest  to  the 
International  jurist. 

Previously  (m)  to  the  establishment  of  Greece  as  an 
independent  kingdom,  the  Patriarch  and  the  Holy  Synod  of 
Constantinople  exercised  supreme  authority  over  those  coun- 
tries or  states  which  now  compose  that  kingdom.  During  the 
war  with  Turkey  which  preceded  the  establishment  of  this 
kingdom,  this  authority  ceased  de  facto.  The  Greeks  refused 
to  acknowledge  even  a  spiritual  power  the  holder  of  which 
resided  in  the  territory  of  their  enemy  and  oppressor.  But 
in  1828  the  Patriarch  and  the  Synod  invited  Greece  to 
renew  her  spiritual  and  ecclesiastical  relations  with  the 
Patriarchal  Throne.  Greece,  in  her  reply  and  in  the  first 
article  of  her  declaration  of  August  4  (July  23),  1833(h), 
asserted  her  ecclesiastical  independence. 

This  declaration  of  independence,  confirmed  by  the  Greek 
Constitution  of  1843,  caused  the  Greek  Church  to  remain 
for  seventeen  years  unrecognised  by  the  ancient  Church, 
represented  by  the  Patriarch  and  Synod  of  Constantinople. 
But  the  people  of  Greece,  whatever  certain  theologians  and 
statesmen  might  maintain,  were  uneasy  at  and  distressed  by 
this  condition  of  isolation,  and  in  1850  the  Greek  Govern- 
ment opened  negotiations  with  the  Patriarch.  The  result 
was  that  the  Patriarch,  with  certain  not  unimportant  reserva- 
tions, conceded  the  ecclesiastical  independence  of  the  Greek 
Church. 

The  Concordat  or  Treaty — if  an  unilateral  act  can  so  be 
designated — bore  the  name  of  ro^to*,  equivalent  to  a  Bull, 
and  was  signed  at  Constantinople,  June  17  (29),  1850  (<?). 

(m)  Recueil  de  Traitts,  Satnicer,  t.  ii.  p.  421. 

(»)  Be  Martens  (N.R.)  xii.  p.  668. 

(o)  Samtoer,  t.  2,  p.  425.    Ann.  dee  D.  M.  1861-52,  p.  965. 

The  documents  relating  to  this  event  were  also  printed  in  a  modern 
Greek  journal  called  the  AiW,  and  are  translated  in  the  April  number  of 
the  Scottish  Ecclesiastical  Journal  for  1861, 
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By  the  Treaty  (p)  concluded  at  London,  November  20, 1852, 
between  France,  England,  Russia,  Greece,  and  Bavaria,  for 
the  consolidation  of  the  order  of  succession  to  the  throne  of 
Greece,  it  was  agreed  by  the  first  article  "that  every 
"  successor  to  the  throne  of  Greece  must  profess  the  religion 
"  of  the  Orthodox  Oriental  Uhurcb.* 

By  the  decree  of  the  National  Assembly  of  Greece,  March 
30,  1863,  which  proclaimed  Prince  George  of  Denmark 
King  of  the  Greeks,  it  was  determined,  by  the  second 
article,  "that  the  legitimate  successors  of  King  George 
"  should  profess  the  dogmas  of  the  Orthodox  Oriental 
"  Church"  (q). 

On  July  13,  1863,  a  convention  was  signed  at  London 
by  Denmark  on  the  one  part,  and  on  the  other  by  France, 
England,  and  Russia,  relative  to  the  succession  of  King 
George  I.  to  the  throne  of  Greece,  by  the  seventh  article 
of  which  it  was  set  forth  "that,  in  conformity  with  the 
principles  of  the  Hellenic  Convention,  recognised  by  the 
Treaty  signed  at  London  of  the  20th  of  November,  1852, 
and  proclaimed  by  the  decree  of  the  National  Assembly  of 
Greece,  the  legitimate  successors  of  King  George  I.  shall 
profess  the  faith  of  the  Orthodox  Church  of  the  Greeks  "  (r). 
The  Christian  Powers  have  intervened  to  secure  the 
welfare  of  Christians — Roman  Catholic,  Catholic,  and 
Protestant — both  in  the  territories  of  the  Sultan  generally  (*) 
and  also  in  the  district  of  Lebanon  (t). 


(p)  Samwer,  t  iv.  partie  2,  p.  70. 

(q)  Ibid.  76,  and  Archiv.  dipt.  1863,  ii.  206. 

(r)  Samwer,  p.  80. 

(j)  1862,  Firman  as  to  the  Holy  Places ;  1863  (May),  Explanatory  Fir- 
man as  to  reparation  of  Cupola  of  Church  of  the  Holy  Sepulchre ;  1863 
(June),  Firman  confirmatory  of  the  religious  privileges  of  Protestants ; 
1863  (June  6),  Firman  confirmatory  of  the  religious  privileges  of  the  Greek 
subjects  of  the  Porte ;  1866  (Feb.  18),  Firman  as  to  the  condition  of 
Christian  subjects  of  the  Porte. — Ibid.  t.  ii.  404, 601, 608. 

(t)  Samwer,  t.  iv.  101,  and  THoL  a.d.  1864 :  "Autriche,  France,  Grande- 
Bretagne^Prusse,  Busae,  Turquie.  Beglement  pour  le  Liban  modicatif 
de  celui  de  1661." 


a 

a 
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CCCCXLIII  (a).  The  increasing  intimacy  of  the  rela- 
tions between  the  Anglican  and  Greek  Churches  mar 
hereafter  render  the  intervention  of  England,  on  behalf  of 
the  members  of  the  Greek  Church  in  the  Ottoman  dominion, 
as  justifiable  as  the  intervention  of  the  Roman  Catholic 
Powers  on  behalf  of  the  Pope,  both  in  his  present  exclu- 
sively spiritual,  and  in  his  former  mixed  spiritual  and 
temporal  character  (w). 

CCCCXLIII  (b).  (x)  Though  it  may  not  be  easy  to  define 
precisely  the  existing  relations  of  the  Patriarch  of  Constan- 
tinople to  the  Russian  Church,  it  is  a  mistake,  fostered  by 

(u)  Intercommttnion  of  Greek  and  English  Churches. 

A.D.  1723.  Reply  of  the  Eastern  Church  to  the  English  Bishop*,  referred 
to  in  the  Reply  (1871)  of  the  Russian  Synod  to  the  United  Sates 
Episcopate. — Colonial  Ch.  Chron.  for  April  1, 1871. 

1842  (  Vide  ante,  p.  482).  Foundation  of  Jerusalem  Bishopric — Letter  of 
Archbishop  of  Canterbury  to  the  Greek  Patriarch. 

1868  (July  4).  Report  of  the  Debate  on  Intercommunion  with  the  Eas- 
tern Orthodox  Churches  in  the  Lower  House  of  Convocation  in  the 
Province  of  Canterbury. — Rivingtons — and  Col.  Ch.  Chronicle, 

1868  (December).  Communication  in  the  Greek  language  of  the  Report  of 
the  Pan-Anglican  Synod  to  the  Patriarch  of  Constantinople. 

1870.  Visit  of  the  Archbishop  of  Syra  and  Tenos  to  England.  Speech  by 
the  X>ean  of  Westminster  in  the  Jerusalem  Chamber,  Westminster 
Abbey.  Report  of  the  Archbishop  of  Syra  and  Tenos  of  his  jourmy  to 
England,  in  Greek  and  English. 

London,  1871.  Conference  between  the  Archbishop  and  the  Bishop  of 
Ely  (Feb.  4,  1870)  Col  Ch.  Chron.  March  1,  1871,  pp.  108-15. 
"  Archbishop  of  Syra  and  Tenos :  '  When  I  return  to  Greece  I  will 
say  that  the  Church  of  England  is  not  like  other  Protestant  bodies. 
I  will  say  that  it  is  a  sound  Catholic  Church,  very  like  our  own : 
and  I  trust  that,  by  friendly  discussion,  union  between  the  two 
Churches  may  be  brought  about.' " 

1870.     Correspondence  between  the  Patriarcfi  of  Jerusalem  and  the  Arch- 
bishop of  Canterbury. — Col.  Ch.  Chron.  March  1, 1871,  p.  107. 
Reply  of  the  Russian  Synod  to  the  United  States  Episcopate. — CoL  Ch. 
Chron.  April  1,  1871. 
(?)  Strahl,  Beytrage  zur  Russischen  Kirchengeschichte  (Halle,  1827). 

Neale,  History  of  the  Holy  Eastern  Church,  vol.  i.  p.  55. 

The  Times,  August  21, 1854,  refers  to  a  letter  said  to  be  written  by 

the  Patriarch  Anthimus,  during  the  Crimean  War,  to  the  Greek  Church, 

in  praise  of  the  defence  of  Turkey  by  the  European  PowefB  against 

Russia. 
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ultramontane  writers,  to  suppose,  because  the  Patriarch 
exercises  no  jurisdiction  over  that  Church,  that  there  is  any 
formal  or  actual  separation  between  the  two,  or  that  they 
are  not  bound  together  by  a  common  chain  of  doctrine  and 
discipline  (y ).  The  claim  of  the  Emperor  of  Russia  to  protect 
those  subjects  of  the  Porte  who  are  members  of  the  Greek 
Church,  has  been  already  considered  (z). 

CCCCXLIV.  It  is  remarkable  that,  not  long  before  the 
Papal  aggression  in  England,  which  has  been  just  discussed, 
Pius  IX.  made  an  attack  of  a  similar  character  upon  the 
Eastern  Church. 

On  the  6th  of  January,  1848,  he  issued  "  an  Encyclical 
Letter  of  the  One  Holy  Catholic  and  Apostolic  Church 
to  the  Orthodox  in  all  parts,"  in  modern  Greek, ts  to  the 
Easterns,"  containing  some  very  unfortunate  errors, — among 
others,  a  reference  to  the  Council  of  Carthage,  instead  of 
Ckalcedon  (a);  but  neither  this  mistake  nor  the  modern 
Greek  appears  to  have  been  the  cause  of  the  great  irritation 
and  offence  caused  by  this  memorable  epistle — of  which  it  is 
now  not  easy  to  obtain  a  copy ; — it  was  the  assumption  of 
authority,  the  implicit  denial  of  the  Greek  Episcopate, 
which  roused  this  long-oppressed  Church,  and  caused  it  to 
return,  in  classical  Greek,  an  answer,  which  will  never  be 
forgotten,  "  of  the  Orthodox  Eastern  Church  to  the  En- 
"  cyclical  Epistle  of  His  Holiness  the  Pope  of  Rome  lately 
"  sent  to  the  Easterns."  This  answer  corrected  the  his- 
torical errors  of   the  Pope,  and  enumerated  the   offences 


(y)  Pichler,  ii.  s.  112,  p.  304. 

(z)  Vol.  L  pp.  616-630.  Intervention  on  the  ground  of  Religion. 

(a)  The  mistake  is  singular,  for  Gregory  the  Or  eat. thus  speaks  of  the 
compliment  paid  to  Rome  by  the  Council  of  Chalcedon :  "  Si  enim  uni- 
versalem  me  Papum  vestra  Sanctitas  dicit,  negat  se  hoc  esse,  quod  me 
fatetur  uniyersum.  Sed  absit  hoc  Recedant  verba  quae  yanitatem 
inflant  et  caritatem  vulnerant.  Et  quidem  in  Sanct&  Chalcedonensi 
Synocby  atque  post  a  subsequentibus  Patribus  hoc  decessoribus  meis  ob- 
latum  veetra  Sanctitas  novit  Sed  tamen  nullua  eorum  uti  hoc  unquam 
Yocabulo  yoluit :  ut  dum  in  hoc  muudo  honorem  Sacerdotum  diligerent 
omnium,  apud  omnipotentem  Deum  custodirent  suum." — L.  yiii.  ep. 
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against  the  unity  and  peace  of  the  Church  committed  by 
Rome,  while  it  vindicated  the  faith  of  the  Greek  Chard 
in  a  manner  worthy  of  its  best  days  (b).  The  more  recent 
attempt  of  the  Pope  to  induce  the  Patriarch  to  acknowledge 
the  oecumenicity  of  the  Vatican  Council  and  the  authority 
of  the  Pope  has  been  equally  unsuccessful  (c). 

(b)  Scottish  Ecclesiastical  Journal,  January,  1861. 

Neale,  History  of  the  Holy  Eastern  Church,  vol.  ii.  pp.  1192-1203. 

The  signatures  to  the  Eastern  Encyclic  are  as  follows : — 

"  Anthimus,  by  the  mercy  of  God,  Archbishop  of  Constantinople,  New 
Rome,  and  (Ecumenical  Patriarch,  in  Christ  our  God  a  beloved  brother 
and  bedesman." 

"  Hierotheus,  by  the  mercy  of  God,  Patriarch  of  Alexandria  and  of  all 
Egypt,  in  Christ,"  &c. 

"  Methodius,  by  the  mercy  of  God,  Patriarch  of  the  great  city  of  God, 
Antioch,  and  of  all  the  East,  in  Christ,"  &c 

"  Cyril,  by  the  mercy  of  God,  Patriarch  of  Jerusalem  and  of  all  Pales- 
tine! in  Christ,"  &a 

THE  HOLT  SYNOD  IK  CONSTANTINOPLE, 

Paisius  of  Cfflsarea.  Theocletus  of  Berrhsea. 

Anthimus  of  Ephesus.  Meletius  of  Pisidia. 

Dionysius  of  Heraclea.  Athanasius  of  Smyrna. 

Joachim  of  Cyzicus.  Dionysius  of  Melenicus. 

Dionysius  of  Nicomedia.  Paisius  of  Sophia. 

Hierotheus  of  Chalcedon.  Daniel  of  Lemnos. 

Neophytus  of  Derci.  Pantelermon  of  Dryinopolis. 

Gerasimus  of  Hadrianople.  Joseph  of  Ersecuim. 

Cyril  of  Neocsesarea.  Anthimus  of  Bodena. 

THE  HOLY  SYNOD  IN  AJTTIOCH. 

Zacharias  of  Arcadia.  Joannicius  of  Tripolis. 

Methodius  of  Emesa.  Artemius  of  Laodicea. 

THE  HOLY  SYNOD  IN  JERUSALEM. 

Meletius  of  Petra.  Thaddeus  of  Sebaste. 

Dionysius  of  Bethlehem.  Joannicius  of  Philadelphia. 

Philemon  of  Gaza.  Hierotheus  of  Tabor. 
Samuel  of  Neapolis. 

(c)  For  documents  relating  to  the  question  of  the  Encyclics  of  Pope 
Pius  IX.,  in  1848  and  1868,  to  the  Greek  Church,  and  the  Replies  of  the 
Patriarch  of  Constantinople : — 

As  to  the  former  period,  see — 
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On  behalf  of  Rome. 

1.  Liter®  ad  orientales,  Jan.  6, 1848.  OffieieUe  Aktenstucke,  u.s.w.  p.  127. 

2.  Confutazione   di    Antimo    Patriarca  Scismatdco  Costantinopolitano. 

Eoma :  Tipografia  della  Civilta  Cattolica,  1854. 

3.  La  Civilta  Cattolica,  anno  quinto  (N°  C),  seconda  aerie,  vol.  sesto. 

Roma :  Co'  tipi  della  Civilta  Cattolica,  Via  del  Quirinale,  Num.  36, 
20  Maggio,  1854. 

On  behalf  of  the  Greek  Church. 
(In  the  Greek  and  Italian  languages.) 

1.  Enciclica  dell'  una  Santa,  Cattolica,  ed  Apostolica  Chiesa  agli  Orto- 

dosai  di  Ogni  Regione.  Edita  a  Coetantinopoli,  nel  1848,  dalla  na- 
zionale  Tipografia  del  Patriarcato,  e  tradotta  dal  Dr.  Giorgio 
Marcoran.    Ristampata  a  Corfu :  1818. 

2.  Sopra  alcuni  Passi  dell'  Allocuzione  di  Pio  IX  nel  Consistoro  Segreto 

del  19  Dicembre  1853.  Osservazioni  di  Giorgio  Marcoran.  Corfu : 
Tipografia  Mercurio,  A.  Tersachi  e  T.  Romeo,  1854. 

3.  All'  Articolo  del  Dr.  G.  B.  Scandella,  su  1'  Enciclica  di  Pio  IX  agli 

Orientali,  inscritto  nel  portafogli  Maltese,  del  25  Maggio  1848. 
Risposta  di  Giorgio  Marcoran,  Corcirese.  2*  edizione,  con  giunte. 
Corfu :  Tipografia  Mercurio,  A.  Tersachi  e  T.  Romeo,  1853. 

(In  the  Italian  language  only.) 

4.  Rispoeta  all'  Articolo  della  Civilta  Cattolica  (Quaderno  C,  20  Maggio 

1854)  sulla  Confutazione  di  Antimo  Patriarca  e  sopra  alcune  Osser- 
vazioni di  Giorgio  Marcoran.    Corfu :  Giugno,  1854. 

(In  the  Greek  language.) 

5.  KyrvjcXcog  rijc  ptac  hyiac  Ka9oXuc>jc  *<**  AttoctoKiktiq  Er*Xi;<7uic  'EwttrroXrj, 

irpoQ  tqvq  Airavraxov  Op9odo£ovQ.  Ev  KufvirravTivoviroXiif  us  rtj£ 
Tl aTptapxtKrIC  T0V  ftvovc  Tviroyparfiaf.     1848. 

This  has  been  translated  into  English  and  German.  See  Papers  of 
the  Russo-Greek  Committee,  second  series,  No.  1.  New  York : 
Trow  &  Co.,  1867.     OJhiette  Aktenstucke,  i.  127 :  Berlin,  1869. 

As  to  the  latter  period,  see — 

6.  OffiskUe  Aktenstucke,  p.  129.    Reply  of  the  Greek  Patriarch  to  the 

invitation  to  the  Vatican  Council,  October  17,  1868.  Dialogue 
between  the  Patriarch  and  the  Emissaries  of  Rome  at  Constantinople. 

7.  P.  132.    Reasons  for  refusing  proposals  of  Pope  by  Bishop  of  Thessa- 

lonica. 

8.  AvaroXucoc  Affrrjp-—E'Prjfupic  fv  KwvaravTivoviroXfi — Eroc  H — 1868 — 12 

OKTwpptov  (ir)  ZaPPartp.     (2061)  ApiB/i.  612. 

And  see  Appendix  to  this  volume. 
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APPENDIX  I. 

Treaty  between  E'er  Majesty,  the  Emperor  of  Germany,  King  of 
Prussia,  the  Emperor  of  Austria,  the  French  Republic,  the  King 
of  Italy,  the  Emperor  of  Russia,  and  the  Sultan,  for  the  Revision 
of  certain  Stipulations  of  the  Treaty  of  March  30, 1856. 

Signed  at  London,  March  13,  1871. 

[Ratifications  exchanged  at  London,  May  15,  1871.] 

In  the  Name  of  Almighty  God. 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
"  and  Ireland,  His  Majesty  the  Emperor  of  Germany,  King  of 
"  Prussia,  His  Majesty  the  Emperor  of  Austria,  King  of  Bohemia, 
"  &c,  and  Apostolic  King  of  Hungary,  The  Chief  of  the  Executive 
"  Power  of  the  French  Republic,  His  Majesty  the  King  of  Italy, 
"  His  Majesty  the  Emperor  of  all  the  Ru&das,  and  His  Majesty  the 
"  Emperor  of  the  Ottomans,  have  judged  it  necessary  to  assemble 
"  their  Representatives  in  Conference  at  London,  in  order  to  come  to 
"  an  understanding,  in  a  spirit  of  concord,  with  regard  to  the  revision 
"  of  the  stipulations  of  the  Treaty  concluded  at  Paris  on  the  30th 
"  March,  1856,  relative  to  the  navigation  of  the  Black  Sea,  as  well 
"  as  to  that  of  the  Danube ;  being  desirous,  at  the  same  time,  to 
"  ensure  in  those  regions  new  facilities  for  the  development  of  the 
"  commercial  activity  of  all  nations,  the  High  Contracting  Parties 
"  have  resolved  to  conclude  a  Treaty,  and  have  for  that  purpose 
"  named  as  their  Plenipotentiaries,  that  is  to  say     .     .     . 

"  Who,  after  having  exchanged  their  full  powers,  found  in  good 
"  and  due  form,  have  agreed  upon  the  following  Articles : 

"  Art.  L— Articles  XL  XIII.  and  XIV.  of  the  Treaty  of  Paris 
"  of  March  30,  1856,  as  well  as  the  special  Convention  concluded 
"  between  Russia  and  the  Sublime  Porte,  and  annexed  to  the  said 
"  Article  XIV.,  are  abrogated,  and  replaced  by  the  following 
"  Article : 

ll2 
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41  Art.  II. — The  principle  of  the  closing  of  the  Straits  of  theDar- 
14  danelles  and  the  Bosphorus,  such  as  it  has  been  established  by  the 
"  separate  Convention  of  March  30, 1856,  is  maintained,  with  power 
"  to  His  Imperial  Majesty  the  Sultan  to  open  the  said  Straits  in  time 
"  of  peace  to  the  vessels  of  war  of  friendly  and  allied  Powers,  in 
11  case  the  Sublime  Porte  should  judge  it  necessary  in  order  to 
14  secure  the  execution  of  the  stipulations  of  the, Treaty  of  Paris  of 
11  March  30,  1856. 

44  Art.  III. — The  Black  Sea  remains  open,  as  heretofore,  to  the 
14  mercantile  marine  of  all  nations. 

"  Art.  IV. — The  Commission  established  by  Article  XVI.  of  the 
44  Treaty  of  Paris,  in  which  the  Powers  who  joined  in  signing  the 
"  Treaty  are  each  represented  by  a  delegate,  and  which  was  charged 
"  with  the  designation  and  execution  of  the  works  necessary  below 
"  Isaktcha,  to  clear  the  months  of  the  Danube,  as  well  as  the  neigh- 
44  bouring  parts  of  the  Black  Sea,  from  the  sands  and  other  imperii- 
41  ments  which  obstruct  them,  in  order  to  put  that  part  of  the  river 
"  and  the  Raid  parts  of  the  sea  in  the  best  state  for  navigation,  is 
44  maintained  in  its  present  composition.  The  duration  of  that 
14  Commission  is  fixed  for  a  further  period  of  twelve  years,  counting 
"  from  April  24,  1871,  that  is  to  say,  till  April  24,  1883,  being  the 
41  term  of  the  redemption  of  the  loan  contracted  by  that  Commission, 
44  under  the  guarantee  of  Great  Britain,  Germany,  Austria-Hungary, 
"  France,  Italy,  and  Turkey. 

44  Art.  V. — The  conditions  of  the  re-assembling  of  the  Riverain 
44  Commission,  established  by  Article  XVII.  of  the  Treaty  of  Paris 
44  of  March  30,  1856  shall  be  fixed  by  a  previous  understanding 
u  between  the  Riverain  Powers,  without  prejudice  to  the  clause 
11  relative  to  the  three  Danubian  Principalities ;  and  in  so  far  as  any 
44  modification  of  Article  XVII.  of  the  said  Treaty  may  be  involved, 
44  this  latter  shall  form  the  subject  of  a  special  Convention  between 
44  the  co-signatory  Powers. 

44  Art.  VI. — As  the  Powers  which  possess  the  shores  of  that  part 
44  of  the  Danube  where  the  Cataracts  and  the  Iron  Grates  offer  impedi- 
44  ments  to  navigation  reserve  to  themselves  to  come  to  an  under- 
"  standing  with  the  view  of  removing  those  impediments,  the  high 
"  contracting  parties  recognize  from  the  present  moment  their  right 
44  to  levy  a  provisional  tax  on  vessels  of  commerce  of  every  flag 
44  which  may  henceforth  benefit  thereby,  until  the  extinction  of  the 
44  debt  contracted  for  the  execution  of  the  works ;  and  they  declare 
44  Article  XV.  of  the  Treaty  of  Paris  of  1856  to  be  inapplicable 
"  to  that  part  of  the  river  for  a  space  of  time  necessary  for  the 
44  repayment  of  the  debt  in  question. 

44  Art.  VII. — All  the  works  and  establishments  of  every  kind 
14  created  by  the  European  Commission  in  execution  of  the  Treaty 
14  of  Paris  of  1856,  or  of  die  present  Treaty,  shall  continue  to  enjoy 
11  the  same  neutrality  which  has  hitherto  protected  them,  and  which 
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4i  shall  be  equally  respected  for  the  future,  under  all  circumstances, 
"  by  the  High  Contracting  Parties.  The  benefits  of  the  immunities 
44  which  result  therefrom  shall  extend  to  the  whole  administrative 
"  and  engineering  staff  of  the  Commission.  It  is,  however,  well 
"  understood  that  the  provisions  of  this  Article  shall  in  no  way 
"  affect  the  right  of  the  Sublime  Porte  to  send,  as  heretofore,  its 
"  vessels  of  war  into  the  Danube  in  its  character  of  territorial 
*'  Power. 

"  Art.  VIII. — The  High  Contracting  Parties  renew  and  confirm 
"  all  the  stipulations  of  the  Treaty  of  March  30,  1856,  as  well  as 
"  of  its  annexes,  which  are  not  annulled  or  modified  by  the  present 
"  Treaty. 

"  Art.  IX. — The  present  Treaty  shall  be  ratified,  and  the  ratifi- 
44  cations  shall  be  exchanged  at  London  in  the  term  of  six  weeks  (a), 
41  or  sooner  if  possible. 

"  In  witness  whereof  the  respective  Plenipotentiaries  have  signed 
14  the  same,  and  have  affixed  thereto  the  seal  of  their  arms. 

"  Done  at  London,  the  thirteenth  day  of  the  month  of  March,  in 
44  the  year  one  thousand  eight  hundred  and  seventy-one. 

"  (L.S.)  GRANVILLE. 

44  (L.8.)  BERNSTORFF. 

44  (L.S.)  APPONYL 

44  (L.S.)  BROGLIE. 

44  (L.8.)  CADORNA. 

44  (L.S.)  BRUNNOW. 

44  (L.S.)  MUSURUS." 


Proces- Verbal  of  Exchange. 

44  The  undersigned  having  met  together  for  the  purpose  of  ex- 
44  changing  the  ratifications  of  the  Treaty  concluded  and  signed  on 
44  the  13th  of  March,  1871,  between  Her  Majesty  the  Queen  of  the 
44  United  Kingdom  of  Great  Britain  and  Ireland,  His  Majesty  the 
*4  Emperor  of  Germany,  King  of  Prussia,  His  Majesty  the  Emperor 
44  of  Austria,  King  of  Bohemia,  Ac.,  and  Apostolic  King  of  Hungary, 
44  the  Chief  of  the  Executive  Power  of  the  French  Republic,  His 
44  Majesty  the  King  of  Italy,  His  Majesty  the  Emperor  of  all  the 
44  Russias,  and  His  Majesty  the  Emperor  of  the  Ottomans,  for  the 
44  revision  of  the  stipulations  cf  the  Treaty  of  the  80th  of  March, 
44  1856,  relative  to  the  navigation  of  the  Black  Sea,  as  well  as  to 
44  that  of  the  Danube  ;  and  the  respective  ratifications  having  been 
44  carefully  compared  and  found  in  good  and  due  form,  the  exchange 
44  took  place  this  day  in  the  usual  form. 

44  The  Plenipotentiaries  of  Russia  and  of  the  Sublime  Porte,  at 

(a)  This  period  was  afterwards  extended  to  the  15th  of  May. 
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"  the  same  time,  exchanged  the  ratifications  of  the  Convention 
"  concluded  between  their  respective  Courts,  on  the  13th  of  March, 
"  for  abrogating  the  stipulations  of  that  signed  at  Paris  on  the 
"  £$th  of  March,  1856,  relative  to  the  number  and  force  of  the 
"  vessels  of  war  of  the  Riverain  Powers  in  the  Black  Sea ;  and 
"  communicated  that  Convention  to  the  Conference,  according  to  die 
"  terms  of  the  Protocol  No.  5,  of  the  13th  March. 

"  In  witness  whereof  the  undersigned  have  signed  the  present 
"  Proces- Verbal  of  Exchange,  and  have  affixed  thereto  the  seal 
"  of  their  arms. 

"  Done  at  London,  the  15th  of  May,  1871. 

(Signed)        "  (L.S.)  GRANVILLE. 

41  (L.S.)  BERNSTORFF. 

"  (L.S.)  A.  WOLKENS'IEIN. 

"  (L.S.)  BROGL1E. 

"  (L.S.)  CADORNA. 

"  (L.S.)  BRUNNOW. 

"  (L.S.)  MUSURUS." 


Convention  between  Russia  and  Turkey,  signed  at  London, 

March  18,  1871. 

(Communicated  to  the  Conference,  on  the  exchange  of  the 

Ratifications,  May  15,  1871.) 

In  the  Name  of  Almighty  God. 

"  His  Majesty  the  Emperor  of  all  the  Russias  and  His  Imperial 
"  Majesty  the  Sultan,  being  mutually  animated  with  the  desire  to 
"  consolidate  the  relations  of  peace  and  good  understanding  happily 
"  existing  between  their  Empires,  have  resolved  to  conclude  for 
"  this  purpose  a  Convention,  and  have  named  to  that  effect  as  their 
"  Plenipotentiaries,  that  is  to  say,  .  •  .  • 

"  Who,  after  having  exchanged  their  full  powers,  found  in  good 
"  and  due  form,  have  agreed  upon  the  following  Articles : — 

"  Art.  I. — The  Special  Convention  concluded  at  Paris  betveen 
"  His  Majesty  the  Emperor  of  all  the  Russias  and  His  Imperial 
"  Majesty  the  Sultan,  on  the  ££th  of  March,  in  the  year  one 
"  thousand  eight  hundred  and  fifty-six,  relative  to  the  number  and 
"  force  of  the  vessels  of  war  of  the  two  High  Contracting  Parties  in 
"  the  Black  Sea,  is  and  remains  abrogated. 

"  Art.  II. — The  present  Convention  shall  be  ratified,  and  the 
"  ratifications  shall  be  exchanged  at  London  in  the  space  of  ax 
"  weeks,  or  sooner  if  possible. 

"  In  witness  whereof  the  respective  Plenipotentiaries  have  signed 
"  the  same,  and  have  affixed  thereto  the  seal  of  their  arms. 
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"  Done  at  London,  the  1st  (18th)  day  of  the  month  of  March,  in 
"  the  year  one  thousand  eight  hundred  and  seventy-one, 

"  (L.S.)  BRUNNOW. 

"  (L.S.)  MUSURUS. 

"  A  true  copy  from  the  original. 

(Signed)        "  The  Count  db  Brunnow, 
"  London,  May  8  (15),  1871."  Ambassador  of  Russia. 
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Convention  between  Turkey  and  Russia,  signed  at  London, 

March  18,  1671. 

(Communicated  to  the  Conference,  on  the  exchange  of  the 

Ratifications,  May  15, 1871.) 

In  the  Name  of  Almighty  God. 

"  His  Imperial  Majesty  the  Sultan  and  His  Majesty  the  Emperor 

of  all  the  Russias,  being  mutually  animated  with  the  desire  to 

consolidate  the  relations  of  peace  and  good  understanding  happily 

existing  between  their  Empires,  have  resolved  to  conclude  lor 

this  purpose  a  Convention,  and  have  named  to  that  effect  as  their 

Plenipotentiaries,  that  is  to  say,  .  .  .  . 

"  Who,  after  having  exchanged  their  full  powers,  found  in  good 

and  due  form,  have  agreed  upon  the  following  Articles  :— 

"  Art.  I. — The  Special  Convention  concluded  at  Paris  on  the 

£$th  of  March,  in  the  year  one  thousand  eight  hundred  and 

"  fifty-six,  between  His  Imperial    Majesty  the  Sultan  and  His 

"  Majesty  the  Emperor  of  all  the  Russia*,  relative  to  the  number 

"  and  force  of  the  vessels  of  war  of  the  two  High  Contracting  Par* 

"  ties  in  the  Black  Sea,  is  and  remains  abrogated. 

"  Art.  II. — The  present  Convention  shall  be  ratified,  and  the 

"  ratifications  shall  be  exchanged  at  London  in  the  space  of  six 

"  weeks,  or  sooner  if  possible. 

"  In  witness  whereof  the  respective  Plenipotentiaries  have  signed 

"  the  same,  and  have  affixed  thereto  the  seal  of  their  arms. 

"  Done  at  London,  the  1st  (18th)  day  of  the  month  of  March  in 

"  the  year  one  thousand  eight  hundred  and  seventy-one. 

"  (L.S.)  MUSURUS. 

"  (L.S.)  BRUNNOW. 

"  A  true  copy  from  the  original 

(Signed)        "  Mosurus. 

"  Ambassador  of  Turkey. 
"  London,  May  15, 1871/' 
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Treaty  between  Her  Majesty  and  the  United  States  of  America. 
(Signed  at  Washington,  May  8,  1871.) 

"  Her  Britannic  Majesty  and  the  United  States  of  America,  being 
"  desirous  to  provide  for  an  amicable  settlement  of  all  causes  of 
"  difference  between  the  two  countries,  have  for  that  purpose 
"  appointed  their  respective  Plenipotentiaries,  that  is  to  say  :  — 

"  Her  Britannic  Majesty,  on  her  part,  has  appointed  aa  her  High 
"  Commissioners  and  Plenipotentiaries,  the  Right  Honourable  George 
"  Frederick  Samuel,  Earl  de  Grey  and  Earl  of  Ripon,  Viscount 
"  Goderich,  Baron  Grantham,  a  Baronet,  a  Peer  of  the  United 
"  Kingdom,  Lord  President  of  Her  Majesty's  Most  Honourable 
"  Privy  Council,  Knight  of  the  Most  Noble  Order  of  the  Garter,  &c 
u  &c. ;  the  Right  Honourable  Sir  Stafford  Henry  Northcote,  Baronet, 
"  one  of  Her  Majesty's  Most  Honourable  Privy  Council,  a  Member 
14  of  Parliament,  a  Companion  of  the  Most  Honourable  Order  of  the 
"  Bath,  &c.  &c. ;  Sir  Edward  Thornton,  Knight  Commander  of  the 
"  Most  Honourable  Order  of  the  Bath,  Her  Majesty's  Envoy  Extra- 
44  ordinary  and  Minister  Plenipotentiary  to  the  United  States  of 
"  America ;  Sir  John  Alexander  Macdonald,  Knight  Commander 
"  of  the  Most  Honourable  Order  of  the  Bath,  a  Member  of  Her 
"  Majesty's  Privy  Council  for  Canada,  and  Minister  of  Justice  and 
44  Attorney-General  of  Her  Majesty's  Dominion  of  Canada ;  and 
"  Montague  Bernard,  Esq.,  Chichele  Professor  of  International  Law 
41  in  the  University  of  Oxford ; 

"  And  the  President  of  the  United  States  has  appointed,  on  the 
"  part  of  the  United  States,  as  Commissioners  in  a  Joint  High  Com- 
"  mission  and  Plenipotentiaries,  Hamilton  Fish,  Secretary  of  State; 
11  Robert  dimming  Schenck,  Envoy  Extraordinary  and  Minister 
11  Plenipotentiary  to  Great  Britain;  Samuel  Nelson,  an  Associate 
44  Justice  of  the  Supreme  Court  of  the  United  States;  Ebenezer 
44  Rockwood  Hoar,  of  Massachusetts ;  and  George  Henry  Williams, 
14  of  Oregon; 

"  And  the  said  Plenipotentiaries,  after  having  exchanged  their  foil 
44  powers,  which  were  found  to  be  in  due  and  proper  form,  baye 
44  agreed  to  and  concluded  the  following  Articles : — 

44  Art.  I. — Whereas  differences  have  arisen  between  the  Govem- 
"  ment  of  the  United  States  and  the  Government  of  Her  Britannic 
44  Majesty,  and  still  exist,  growing  out  of  the  acts  committed  by  the 
"  several  vessels  which  have  given  rise  to  the  claims  generically 
44  known  as  the  *  Alabama '  claims : 

"  And  whereas  Her  Britannic  Majesty  has  authorized  her  High 
44  Commissioners  and  Plenipotentiaries  to  express,   in  a  friendly 
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"  spirit,  the  regret  felt  by  Her  Majesty's  Government  for  the  escape, 
"  under  whatever  circumstances,  of  the  'Alabama'  and  other  vessels 
"  from  British  ports,  and  for  the  depredations  committed  by  those 
"  vessels : 

"  Now,  in  order  to  remove  and  adjust  all  complaints  and  claims 
"  on  the  part  of  the  United  States,  and  to  provide  for  the  speedy 
"  settlement  of  such  claims,  which  are  not  admitted  by  Her  Britannic 
"  Majesty's  Government,  the  High  Contracting  Parties  agree  that 
"  all  the  said  claims,  growing  out  of  acts  committed  by  the  aforesaid 
"  vessels,  and  generically  known  as  the  '  Alabama '  claims,  shall  be 
"  referred  to  a  Tribunal  of  Arbitration,  to  be  composed  of  five 
"  Arbitrators,  to  be  appointed  in  the  following  manner,  that  is  to 
"  say :  one  shall  be  named  by  Her  Britannic  Majesty ;  one  shall  be 
"  named  by  the  President  of  the  United  States ;  His  Majesty  the 
"  King  of  Italy  shall  be  requested  to  name  one ;  the  President  of 
"  the  Swiss  Confederation  shall  be  requested  to  name  one ;  and  His 
"  Majesty  the  Emperor  of  Brazil  shall  be  requested  to  name  one. 

"  In  case  of  the  death,  absence,  or  incapacity  to  serve  of  any  or 
"  either  of  the  said  Arbitrators,  or  in  the  event  of  either  of  the  said 
"  Arbitrators  omitting  or  declining  or  ceasing  to  act  as  such,  Her 
"  Britannic  Majesty,  or  the  President  of  the  United  States,  or  His 
"  Majesty  the  King  of  Italy,  or  the  President  of  the  Swiss  Con- 
44  federation,  or  His  Majesty  the  Emperor  of  Brazil,  as  the  case  may 
"  be,  may  forthwith  name  another  person  to  act  as  Arbitrator  in  the 
"  place  and  stead  of  the  Arbitrator  originally  named  by  such  head 
"  of  a  State. 

"  And  in  the  event  of  the  refusal  or  omission  for  two  months 
"  after  receipt  of  the  request  from  either  of  the  High  Contracting 
"  Parties  of  His  Majesty  the  King  of  Italy,  or  the  President  of  the 

Swiss  Confederation,  or  His  Majesty  the  Emperor  of  Brazil,  to 

name  an  Arbitrator  either  to  fill  the  original  appointment  or  in 
"  the  place  of  one  who  may  have  died,  be  absent,  or  incapacitated, 
"  or  who  may  omit,  decline,  or  from  any  cause  cease  to  act  as  such 
"  Arbitrator,  His  Majesty  the  King  of  Sweden  and  Norway  shall  be 
"  requested  to  name  one  or  more  persons,  as  the  case  may  be,  to  act 
"  as  such  Arbitrator  or  Arbitrators. 

"  Art.  II. — The  Arbitrators  shall  meet  at  Geneva,  in  Switzer- 
"  land,  at  the  earliest  convenient  day  after  they  shall  have  been 
"  named,  and  *  shall  proceed  impartially  and  carefully  to  examine 
"  and  decide  all  questions  that  shall  be  laid  before  them  on  the  part 
"  of  the  Governments  of  Her  Britannic  Majesty  and  the  United 
"  States  respectively.  All  questions  considered  by  the  Tribunal, 
"  including  the  final  award,  shall  be  decided  by  a  majority  of  all. 
"  the  Arbitrators. 

"  Each  of  the  High  Contracting  Parties  shall  also  name  one 
"  person  to  attend  the  tribunal  as  its  agent  to  represent  it  generally 
"  in  all  matters  connected  with  the  arbitration. 
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11  Abt.  III.  The  written  or  printed  case  of  each  of  tie  two  Parties, 
"  accompanied  by  the  documents,  the  official  correspondence,  and 
"  other  evidence  on  which  each  relies,  ahall  be  delivered  in  duplicate 
"  to  each  of  the  Arbitrators  and  to  the  agent  of  the  other  Party  as 
"  soon  as  may  be  after  the  organkation  of  the  tribunal,  but  within 
"  a  period  not  exceeding  six  months  from  the  date  of  the  exchange 
"  of  the  ratifications  of  tins  Treaty. 

"  Abt.  IV.— Within  four  months  after  the  delivery  on  both  adai 
"  of  the  written  or  printed  case,  either  party  may,  in  like  manner, 
"  deliver  in  duplicate  to  each  of  the  said  Arbitrators,  and  to  the 
"  Agent  of  the  other  Party,  a  counter  case  and  additional  documents, 
14  correspondence,  and  evidence,  in  reply  to  the  case,  documents, 
"  correspondence,  and  evidence  so  presented  by  the  other  Party. 

"  The  Arbitrators  may,  however,  extend  the  time  for  delivering 
"  such  counter  case,  documents,  correspondence,  and  evidence,  when, 
"  in  their  judgment,  it  becomes  necessary,  in  consequence  of  the 
"  distance  of  the  place  from  which  the  evidence  to  be  presented  ii 
"  to  be  procured. 

"  If  in  the  case  submitted  to  the  Arbitrators  either  Party  shall 
"  have  specified  or  alluded  to  any  report  or  document  in  its  own 
"  exclusive  possession  without  annexing  a  copy,  such  Party  shall  be 
"  bound,  if  the  other  Party  thinks  proper  to  apply  for  it,  to  furnish  that 
"  Party  with  a  copy  thereof ;  and  either  Party  may  call  upon  the 
"  other,  through  the  Arbitrators,  to  produce  the  originals  or  certified 
"  copies  of  any  papers  adduced  as  evidence,  giving  in  each  instance 
"  such  reasonable  notice  as  the  Arbitrators  may  require. 

"  Abt.  V. — It  shall  be  the  duty  of  the  Agent  of  each  Party, 
"  within  two  months  after  the  expiration  of  the  time  limited  for  the 
11  delivery  of  the  counter  case  on  both  sides,  to  deliver  in  duplicate 
"  to  each  of  the  saidtArbitrators  and  to  the  Agent  of  the  other 
"  Party  a  written  or  printed  argument  showing  the  points  and  re* 
"  ferring  to  the  evidence  upon  which  his  Government  relies ;  and 
"  the  Arbitrators  may,  if  they  desire  further  elucidation  with  regard 
"  to  any  point,  require  a  written  or  printed  statement  or  argument 
"  or  oral  argument  by  counsel  upon  it ;  but  in  such  case  the  other 
"  Party  shall  be  entitled  to  reply  either  orally  or  in  writing,  as  the 
"  case  may  be. 

"  Abt.  VI. — In  deciding  the  matters  submitted  to  the  Arbitrators 
"  they  shall  be  governed  by  the  following  three  rules,  which  are 
"  agreed  upon  by  the  High  Contracting  Parties  as  rules  to  be  takes 
"  as  applicable  to  the  case,  and  by  such  principles  of  international 
"  law  not  inconsistent  therewith  as  the  Arbitrators  shall  determine 
"  to  have  been  applicable  to  the  case : — 

RULES. 

"  A  neutral  Government  is  bound — 

"  First.  To  use  due  diligence  to  prevent  the  fitting  out,  arming, 
"  or  equipping,  within  its  jurisdiction,  of  any  vessel  which  it  has 
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11  reasonable  ground  to  believe  is  intended  to  cruise  or  to  carry  on 
"  war  against  a  Power  with  which  it  is  at  peace ;  and  also  to  use 
"  like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  any 
"  vessel  intended  to  cruise  or  carry  on  war  as  above,  such  vessel 
"  having  been  specially  adapted,  in  whole  or  in  part,  within  such 
"  jurisdiction,  to  warlike  use. 

"  Secondly.  Not  to  permit  or  suffer  either  belligerent  to  make 
"  use  of  its  ports  or  waters  as  the  base  of  naval  operations  against 
"  the  other,  or  for  the  purpose  of  the  renewal  or  augmentation  of 
"  military  supplies  or  arms,  or  the  recruitment  of  men. 

"  Thirdly.  To  exercise  due  diligence  in  its  own  ports  and 
"  waters,  and,  as  to  all  persons  within  its  jurisdiction,  to  prevent  any 
l(  violation  of  the  foregoing  obligations  and  duties. 

"  Her  Britannic  Majesty  has  commanded  her  High  Commissioners 
"  and  Plenipotentiaries  to  declare  that  Her  Majesty's  Government 
"  cannot  assent  to  the  foregoing  rules  as  a  statement  of  principles  of 
"  international  law  which  were  in  force  at  the  time  when  the  claims 
"  mentioned  in  Article  L  arose,  but  that  Her  Majesty's  Government, 
"  in  order  to  evince  its  desire  of  strengthening  the  friendly  relations 
"  between  the  two  countries  and  of  making  satisfactory  provision 
"  for  the  future,  agrees  that,  in  deciding  the  questions  between  the 
"  two  countries  arising  out  of  those  claims,  the  Arbitrators  should 
"  assume  that  Her  Majesty's  Government  had  undertaken  to  act 
"  upon  the  principles  set  forth  in  these  rules. 

"  And  the  High  Contracting  Parties  agree  to  observe  these  rules 
"  as  between  themselves  in  future,  and  to  bring  them  to  the  know- 
"  ledge  of  other  maritime  Powers  and  to  invite  them  to  accede  to 
"  them. 

"  Art.  VII. — The  decision  of  the  Tribunal  shall,  if  possible,  be 
"  made  within  three  months  from  the  close  of  the  argument  on  both 
"  sides. 

"  It  shall  be  made  in  writing  and  dated,  and  shall  be  signed  by 
"  the  Arbitrators  who  may  assent  to  it. 

"  The  said  Tribunal  shall  first  determine  as  to  each  vessel  sepa- 
"  rately  whether  Great  Britain  has,  by  any  act  or  omission,  failed 
"  to  fulfil  any  of  the  duties  set  forth  in  the  foregoing  three  rules,  or 
"  recognised  by  the  principles  of  international  law  not  inconsistent 
"  with  such  rules,  and  shall  certify  such  fact  as  to  each  of  the  said 
"  vessels.  In  case  the  Tribunal  find  that  Great  Britain  has  failed 
"  to  fulfil  any  duty  of  duties  as  aforesaid,  it  may,  if  it  think 
"  proper,  proceed  to  award  a  sum  in  gross  to  be  paid  by  Great 
"  Britain  to  the  United  States  for  all  the  claims  referred  to  it ;  and 
"  in  such  case  the  gross  sum  so  awarded  shall  be  paid  in  coin  by 
"  the  Government  of  Great  Britain  to  the  Government  of  the 
"  United  States  at  Washington  within  twelve  months  after  the  date 
"  of  the  award. 

"  The  award  shall  be  in  duplicate,  one  copy  whereof  shall  be  de- 
"  livered  to  the  Agent  of  Great  Britain  for  his  Government,  and  the 
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41  other  copy  Bhall  be  delivered  to  the  Agent  of  the  United  State* 
"  for  his  Government. 

"  Art.  VIII. — Each  Government  shall  pay  its  own  Agent  and 
"  provide  for  the  proper  remuneration  of  the  Counsel  employed  by 
"  it,  and  of  the  Arbitrator  appointed  by  it,  and  for  the  expense  of 
"  preparing  and  submitting  its  case  to  the  Tribunal.  All  other  ex- 
"  penses  connected  with  the  arbitration  shall  be  defrayed  by  the  two 
"  Governments  in  equal  moieties. 

"  Art.  IX.— The  Arbitrators  shall  keep  an  accurate  record  of 
"  their  proceedings,  and  may  appoint  and  employ  the  necessary 
"  officers  to  assist  them. 

"  Art.  X. — In  case  the  Tribunal  finds  that  Great  Britain  has 
"  failed  to  fulfil  any  duty  or  duties  as  aforesaid,  and  does  not  award 
"  a  sum  in  gross,  the  High  Contracting  Parties  agree  that  a  Board 
"  of  Assessors  shall  be  appointed  to  ascertain  and  determine  what 
"  claims  are  valid,  and  what  amount  or  amounts  shall  be  paid  by 
"  Great  Britain  to  the  United  States  on  account  of  the  liability 
"  arising  from  such  failure  as  to  each  vessel,  according  to  the  extent 
"  of  such  liability  as  decided  by  the  Arbitrators. 

"  The  Board  of  Assessors  shall  be  constituted  as  follows :  One 
"  member  thereof  shall  be  named  by  Her  Britannic  Majesty,  one 
"  member  thereof  shall  be  named  by  the  President  of  the  United. 
"  States,  and  one  member  thereof  shall  be  named  by  the  Representa- 
"  tive  at  Washington  of  His  Majesty  the  King  of  Italy  ;  and  in  case 
"  of  a  vacancy  happening  from  any  cause,  it  shall  be  filled  in  the 
"  same  manner  in  which  the  original  appointment  was  made. 

"  As  soon  as  possible  after  such  nominations  the  Board  of  Asses- 
14  sors  shall  be  organized  in  Washington  with  power  to  hold  their 
"sittings  there,  or  in  New  York,  or  in  Boston.  The  members 
"  thereof  shall  severally  subscribe  a  solemn  declaration  that  they 
"  will  impartially  and  carefully  examine  and  decide,  to  the  best  of 
"  their  judgment  and  according  to  justice  and  equity,  all  matters 
"  submitted  to  them,  and  shall  forthwith  proceed,  under  such  rules 
"  and  regulations  as  they  may  prescribe,  to  the  investigation  of  the 
"  claims  which  shall  be  presented  to  them  by  the  Government  of 
"  the  United  States,  and  shall  examine  and  decide  upon  them  in  such 
"  order  and  manner  as  they  may  think  proper,  but  upon  such  evi- 
"  dence  or  information  only  as  shall  be  furnished  by  or  on  behalf  of 
"  the  Governments  of  Great  Britain  and  of  the  United  States  re- 
44  spectively.  They  shall  be  bound  to  heap  on  each  separate  claim, 
"  if  required,  one  person  on  behalf  of  each  Government  as  Counsel 
"  or  Agent.  A  majority  of  the  Assessors  in  each  case  shall  be  sufE- 
44  cient  for  a  decision. 

"  The  decision  of  the  Assessors  shall  be  given  upon  each  claim  in 
44  writing,  and  shall  be  signed  by  them  respectively,  and  dated. 

"  Every  claim  shall  be  presented  to  the  Assessors  within  six 
14  months  from  the  day  of  their  first  meeting ;   but  they  may,  fur 
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11  good  cause  shown,  extend  the  time  for  the  presentation  of  any 
"  claim  to  a  further  period  not  exceeding  three  months. 

"  The  Assessors  shall  report  to  each  Government,  at  or  before  the 
"  expiration  of  one  year  from  the  date  of  their  first  meeting,  the 
"  amount  of  claims  decided  by  them  up  to  the  date  of  such  report ; 
"  if  further  claims  then  remain  undecided,  they  shall  make  a  further 
"  report  at  or  before  the  expiration  of  two  years  from  the  date  of 
"  such  first  meeting;  and  in  case  any  claims  remain  undetermined  at 
"  that  time,  they  shall  make  a  final  report  within  a  further  period 
"  of  six  months. 

"  The  report  or  reports  shall  be  made  in  duplicate,  and  one  copy 
"  thereof  shall  be  delivered  to  the  Representative  of  Her  Britannic 
"  Majesty  at  Washington,  and  one  copy  thereof  to  the  Secretary  of 
"  State  of  the  United  States. 

"  All  sums  of  money  which  may  be  awarded  under  this  Article 
"  shall  be  payable  at  Washington,  in  coin,  within  twelve  months  after 
"  the  delivery  of  each  report. 

"  The  Board  of  Assessors  may  employ  such  clerks  as  they  shall 
11  think  necessary. 

"  The  expenses  of  the  Board  of  Assessors  shall  be  borne  equally 
"  by  the  two  Governments,  and  paid  from  time  to  time,  as  may  be 
"  found  expedient,  on  the  production  of  accounts  certified  by  the 
"  Board.  The  remuneration  of  the  Assessors  shall  also  be  paid  by 
"  the  two  Governments  in  equal  moieties  in  a  similar  manner. 

"  Art.  XL — The  High  Contracting  Parties  engage  to  consider 
"  tne  result  of  the  proceedings  of  the  Tribunal  of  Arbitration  and  of 
"  the  Board  of  Assessors,  should  such  Board  be  appointed,  as  a  fully 
"  perfect,  and  final  settlement  of  all  the  claims  hereinbefore  referred 
"  to  ;  and  further  engage  that  every  such  claim,  whether  the  same 
14  may  or  may  not  have  been  presented  to  the  notice  of,  made,  pre* 
41  ferred,  or  laid  before  the  Tribunal  or  Board,  shall,  from  and  after 
"  the  conclusion  of  the  proceedings  of  the  Tribunal  or  Board,  be 
"  considered  and  treated  as  finally  settled,  barred,  and  thenceforth 
"  inadmissible. 

"  Art.  XII. — The  High  Contracting  Parties  agree  that  all  claims  on 
"  the  part  of  Corporations,  Companies,  or  private  individuals,  citizens 
"  of  the  United  States,  upon  the  Government  of  Her  Britannic 
"  Majesty,  arising  out  of  acts  committed  against  the  persons  or 
"  property  of  citizens  of  the  United  States  during  the  period  between 
"  the  13th  of  April,  1861,  and  the  9th  of  April,  1865,  inclusive, 
"  not  being  claims  growing  out  of  the  acts  of  the  vessels  referred  to 
"  in  Article  I.  of  this  Treaty ;  and  all  claims,  with  the  like  excep- 
"  tion,  on  the  part  of  Corporations,  Companies,  or  private  indivi- 
"  duals,  subjects  of  Her  Britannic  Majesty,  upon  the  Government 
"  of  the  United  States,  arising  out  of  acts  committed  against  the 
41  persons  or  property  of  subjects  of  Her  Britannic  Majesty  during 
"  the  same  period,  which  may  have  been  presented  to   either 
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"  Government  for  its  interposition  with  the  other,  and  which  jet 
"  remain  unsettled,  as  well  as  any  other  such  claim*  which  may  be 
"  presented  within  the  time  specified  in  Article  XIV.  of  this  Treaty, 
"  shall  be  referred  to  three  Commissioners,  to  be  appointed  in  the 
"  following  manner,  that  is  to  say : — One  Commissioner  shall  be 
"  named  by  Her  Britannic  Majesty,  one  by  the  President  of  the 
"  United  States,  and  a  third  by  Her  Britannic  Majesty  and  the 
"  President  of  the  United  States  conjointly;  and  in  case  the  third 
"  Commissioner  shall  not  have  been  so  named  within  a  period  of 
"  three  months  from  the  date  of  the  exchange  of  the  ratifications  of 
"  this  Treaty,  then  the  third  Commissioner  shall  be  named  by  the 
"  Representative  at  Washington  of  His  Majesty  the  King  of  Spain. 
"  In  case  of  the  death,  absence,  or  incapacity  of  any  Commissioner, 
"  or  in  the  event  of  any  Commissioner  omitting  or  ceasing  to  act, 
"  the  vacancy  shall  be  filled  in  the  manner  hereinbefore  provided 
"  for  making  the  original  appointment,  the  period  of  three  months 
"  in  case  of  such  substitution  being  calculated  from  the  date  of  the 
"  happening  of  the  vacancy. 

"  The  Commissioners  so  named  shall  meet  at  Washington  at  the 
1  earliest  convenient  period  after  they  have  been  respectively  named ; 
1  and  shall,  before  proceeding  to  any  business,  make  and  subscribe 
'  a  solemn  declaration  that  they  will  impartially  and  carefully 
*  examine  and  decide,  to  the  best  of  their  judgment,  and  according 
'  to  justice  and  equity,  all  such  claims  as  shall  be  laid  before  them 
'  on  the  part  of  the  Governments  of  Her  Britannic  Majesty  and  of 
'  the  United  States  respectively ;  and  such  declaration  shall  be 
1  entered  on  the  record  of  their  proceedings. 

"  Art.  XIII. — The  Commissioners  shall  then  forthwith  proceed  to 
'  the  investigation  of  the  claims  which  shall  be  presented  to  them. 
They  shall  investigate  and  decide  such  claims  in  such  order  and 
such  manner  as  they  may  think  proper,  but  upon  such  evidence 
or  information  only  as  shall  be  furnished  by  or  on  behalf  of  their 
"  respective  Governments.  They  shall  be  bound  to  receive  and 
"  consider  all  written  documents  or  statements  which  may  be  pre- 
"  sented  to  them  by  or  on  behalf  of  their  respective  Governments  in 
"  support  of,  or  in  answer  to,  any  claim ;  and  to  hear,  if  required, 
"  one  person  on  each  side,  on  behalf  of  each  Government,  as  Coon- 
"  sel  or  Agent  for  such  Government,  on  each  and  every  separate 
"  claim.  A  majority  of  the  Commissioners  shall  be  sufficient  for  an 
"  award  in  each  case.  The  award  shall  be  given  upon  each  claim 
"  in  writing,  and  shall  be  signed  by  the  Commissioners  assenting 
"  to  it.  It  shall  be  competent  for  each  Government  to  name  one 
"  person  to  attend  the  Commissioners  as  its  Agent  to  present  and 
"  support  claims  on  its  behalf,  and  to  answer  claims  made  upon  it, 
"  and  to  represent  it  generally  in  all  matters  connected  with  the 
"  investigation  and  decision  thereof. 
"  The  High  Contracting  Parties  hereby  engage  to  consider  the 


u 
u 


APPENDIX   II.  527 

"  decision  of  the  Commissioners  as  absolutely  final  and  conclusive 
"  upon  each  claim  decided  upon  by  them,  and  to  git  e  full  effect  to 
"  such  decisions  without  any  objection,  evasion,  or  delay  whatso- 
u  ever. 

"  Art.  XIV. — Every  claim  shall  be  presented  to  the  Commis- 
"  sioners  within  six  months  from  the  day  of  their  first  meeting, 
"  unless  in  any  case  where  reasons  for  delay  shall  be  established  to 
"  the  satisfaction  of  the  Commissioners ;  and  then,  and  in  any  such 
"  case,  the  period  for  presenting  the  claim  may  be  extended  by 
"  them  to  any  time  not  exceeding  three  months  longer. 

"  The  Commissioners  shall  be  bound  to  examine  and  decide  upon 
"  every  claim  within  two  years  from  the  day  of  their  first  meeting. 
"  It  shall  be  competent  for  the  Commissioners  to  decide  in  each 
"  case  whether  any  claim  has  or  has  not  been  duly  made,  preferred, 
"  and  laid  before  them,  either  wholly  or  to  any  and  what  extent, 
"  according  to  the  true  intent  and  meaning  of  this  Treaty. 

"  Art.  XV. — All  sums  of  money  which  may  be  awarded  by  the 
"  Commissioners  on  account  of  any  claim  shall  be  paid  by  the  one 
"  Government  to  the  other,  as  the  case  may  be,  within  twelve 
"  months  after  the  date  of  the  final  award,  without  interest,  and 
"  without  any  deduction,  save  as  specified  in  Article  XVI.  of  this 
**  Treaty. 

"  Art.  XVI. — The  Commissioners  shall  keep  an  accurate  record, 
"  and  correct  minutes  or  notes  of  all  their  proceedings,  with  the 
"  dates  thereof,  and  may  appoint  and  employ  a  Secretary,  and  any 
"  other  necessary  officer  or  officers,  to  assist  them  in  the  transaction 
11  of  the  business  which  may  come  before  them. 

"  Each  Government  shall  pay  its  own  Commissioner  and  Agent 
14  or  Counsel.  All  other  expenses  shall  be  defrayed  by  the  two 
44  Governments  in  equal  moieties. 

"  The  whole  expenses  of  the  Commission,  including  contingent 
11  expenses,  shall  be  defrayed  by  a  rateable  deduction  on  the  amount 
41  of  the  sums  awarded  by  the  Commissioners ;  provided  always  that 
"  such  deduction  shall  not  exoeed  the  rate  of  5  per  cent,  on  the 
"  sums  so  awarded. 

"  Art.  XVII. — The  High  Contracting  Parties  engage  to  consider 
"  the  result  of  the  proceedings  of  this  Commission  as  a  full,  perfect, 
44  and  final  settlement  of  all  such  claims  as  are  mentioned  in  Article 
u  XIL  of  this  Treaty  upon  either  Government ;  and  further  engage 
"  that  every  such  claim,  whether  or  not  the  same  may  have  been 
"  presented  to  the  notice  of,  made,  preferred,  or  laid  before  the  said 
"  Commission,  shall,  from  and  after  the  conclusion  of  the  proceedings 
"  of  the  said  Commission,  be  considered  and  treated  as  finally  settled, 
44  barred,  and  thenceforth  inadmissible. 

"  Art.  XVIIL— It  is  agreed  by  the  High  Contracting  Parties 
"  that,  in  addition  to  the  liberty  secured  to  the  United  States' 
14  fishermen  by  the  Convention  between  Great  Britain  and  the 
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"  United  States,  signed  at  London  on  the  20th  day  of  October,  1818, 
"  of  taking,  curing,  and  drying  fish  on  certain  coasts  of  the  British 
"  North  American  Colonies  therein  defined,  the  inhabitants  of  the 
"  United  States  shall  have,  in  common  with  the  subjects  of  Her 
"  Britannic  Majesty,  the  liberty,  for  the  term  of  years  mentioned  in 
"  Article  XXXIII.  of  this  Treaty,  to  take  fish  of  every  kind,  except 
"  shell-fish,  on  the  sea-coasts  and  shores,  and  in  the  bays,  harbours, 
"  and  creeks,  of  the  Provinces  of  Quebec,  Nova  Scotia,  and  New 
"  Brunswick,  and  the  Colony  of  Prince  Edward's  Island,  and  of  the 
"  several  islands  thereunto  adjacent,  without  being  restricted  to  any 
"  distance  from  the  shore,  with  permission  to  land  upon  the  said 
"  coasts  and  shores  and  islands,  and  also  upon  the  Magdalen  Islands, 
"  for  the  purpose  of  drying  their  nets  and  curing  their  fish;  provided 
11  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of  private 
"  property,  or  with  British  fishermen,  in  the  peaceable  use  of  any 
"  part  of  the  said  coasts  in  their  occupancy  for  the  same  purpose. 

"  It  is  understood  that  the  above-mentioned  liberty  applies  solely 
"  to  the  sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all 
"  other  fisheries  in  rivers  and  the  mouths  of  rivers,  axe  hereby 
"  reserved  exclusively  for  British  fishermen. 

"  Art.  XIX. — It  is  agreed  by  the  High  Contracting  Parties  that 
"  British  subjects  shall  have,  in  common  with  the  citizens  of  the 
"  United  States,  the  liberty,  for  the  term  of  years  mentioned  in 
"  Article  XXXIII.  of  this  Treaty,  to  take  fish  of  every  kind,  except 
"  shell-fish,  on  the  eastern  sea-coasts  and  shores  of  the  United  States 
11  north  of  the  thirty-ninth  parallel  of  north  latitude,  and  on  the 
"  shores  of  the  several  islands  thereunto  adjacent,  and  in  the  bays, 
44  harbours,  and  creeks  of  the  said  sea-coasts  and  shores  of  the 
"  United  States  and  of  the  said  islands,  without  being  restricted  to 
"  any  distance  from  the  shore,  with  permission  to  land  upon  the  said 
"  coasts  of  the  United  States  and  of  the  islands  aforesaid,  for  the 
"  purpose  of  drying  their  nets  and  curing  their  fish ;  provided  that, 
"  in  so  doing,  they  do  not  interfere  with  the  rights  of  private  pro- 
"  perty,  or  with  the  fishermen  of  the  United  States,  in  the  peaceable 
"  use  of  any  part  of  the  said  coasts  in  their  occupancy  for  the  same 
44  purpose. 

"  It  is  understood  that  the  above-mentioned  liberty  applies  solely 
"  to  the  sea  fishery,  and  that  salmon  and  shad  fisheries,  and  all  other 
"  fisheries  in  rivers  and  mouths  of  rivers  are  hereby  reserved  excta- 
"  sively  for  fishermen  of  the  United  States. 

"  Art.  XX. — It  is  agreed  that  the  places  designated  by  the  Cbm- 
44  missioners  appointed  under  the  first  Article  of  the  Treaty  between 
"  Great  Britain  and  the  United  States,  concluded  at  Washington  on 
"  the  5th  of  June,  1854,  upon  the  coasts  of  the  United  States  and 
"  Her  Britannic  Majesty's  dominions,  as  places  reserved  from  the 
"  common  right  of  fishing  under  that  Treaty,  shall  be  regarded  as  in 
"  like  manner  reserved  from  the  common  right  of  fishing  under  the 
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"  preceding  Articles.  In  case  any  question  should  arise  between  the 
"  Governments  of  Her  Britannic  Majesty  and  of  the  United  States  as 
"  to  the  common  right  of  fishing  in  places  not  thus  designated  as 
"  reserved,  it  is  agreed  that  a  Commission  shall  be  appointed  to 
"  designate  such  places,  and  shall  be  constituted  in  the  same  manner, 
"  and  have  the  same  powers,  duties,  and  authority  as  the  Commission 
"  appointed  under  the  said  first  Article  of  the  Treaty  of  the  5th  of 
"  June,  1854. 

"  Art.  XXL — It  is  agreed  that,  for  the  term  of  years  mentioned 
"  in  Article  XXXIII.  of  this  Treaty,  fish  oil  and  fish  of  all  kinds 
"  (except  fish  of  the  inland  lakes,  and  of  the  rivers  falling  into  them, 
"  and  except  fish  preserved  in  oil)  being  the  produce  of  the  fisheries 
"  of  the  United  States,  or  of  the  Dominion  of  Canada,  or  of  Prince 
"  Edward's  Island,  shall  be  admitted  into  each  country,  respectively, 
"  free  of  duty. 

"  Art.  XXIL— Inasmuch  as  it  is  asserted  by  the  Government  of 
"  Her  Britannic  Majesty  that  the  privileges  accorded  to  the  citizens 
"  of  the  United  States  under  Article  XVIII.  of  this  Treaty  are  of 
"  greater  value  than  those  accorded  by  Articles  XIX.  and  XXL  of 
"  this  Treaty  to  the  subjects  of  Her  Britannic  Majesty,  and  this 
"  assertion  is  not  admitted  by  the  Government  of  the  United  States ; 
"  it  is  further  agreed  that  Commissioners  shall  be  appointed  to  deter - 
' "  mine,  having  regard  to  the  privileges  accorded  by  the  United 
"  States  to  the  subjects  of  Her  Britannic  Majesty,  as  stated  in 
"  Articles  XIX.  and  XXI.  of  this  Treaty,  the  amount  of  any  compen- 
"  sation  which,  in  their  opinion,  ought  to  be  paid  by  the  Government 
"  of  the  United  States  to  the  Government  of  Her  Britannic  Majesty 
"  in  return  for  the  privileges  accorded  to  the  citizens  of  the  United 
"  States  under  Article  XVIII.  of  this  Treaty ;  and  that  any  sum  of 
"  money  which  the  said  Commissioners  may  so  award  shall  be  paid 
"  by  the  United  States  Government,  in  a  gross  sum,  within  twelve 
"  months  after  such  award  shall  have  been  given. 

"  Art.  XXIH. — The  Commissioners  referred  to  in  the  preceding 
"  Article  shall  be  appointed  in  the  following  manner,  that  is  to  say : 
"  One  Commissioner  shall  be  named  by  Her  Britannic  Majesty,  one 
"  by  the  President  of  the  United  States,  and  a  third  by  Her  Britannic 
"  Majesty  and  the  President  of  the  United  States  conjointly ;  and  in 
"  case  the  third  Commissioner  shall  not  have  been  so  named  within 
"  a  period  of  three  months  from  the  date  when  this  Article  shall  take 
"  effect,  then  the  third  Commissioner  shall  be  named  by  the  Repre- 
"  sentative  at  London  of  His  Majesty  the  Emperor  of  Austria  and 
"  King  of  Hungary.     In  case  of  the  death,  absence,  or  incapacity  of 
"  any  Commissioner,  or  in  the  event  of  any  Commissioner  omitting 
"  or  ceasing  to  act,  the  vacancy  shall  be  filled  in  the  manner  herein- 
"  before  provided  for  making  the  original  appointment,  the  period  of 
"  three  months  in  case  of  such  substitution  being  calculated  from  the 
"  date  of  the  happening  of  the  vacancy. 
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"  The  Commissioners  so  named  shall  meet  in  the  city  of  Halifax, 
"  in  the  province  of  Nova  Scotia,  at  the  earliest  convenient  period 
M  after  they  have  been  respectively  named,  and  shall,  before  pro- 
"  ceeding  to  any  business,  make  and  subscribe  a  solemn  declaration 
"  that  they  will  impartially  and  carefully  examine  and  decide  the 
"  matters  referred  to  them  to  the  best  of  their  judgment,  and 
"  according  to  justice  and  equity ;  and  such  declaration  shall  be 
"  entered  on  the  record  of  their  proceedings. 

"  Each  of  the  High  Contracting  Parties  shall  also  name  one 
"  person  to  attend  the  Commission  as  its  agent,  to  represent  it  gene- 
"  rally  in  all  matters  connected  with  the  Commission. 

"  Art.  XXIV. — The  proceedings  Bhall  be  conducted  in  such 
"  order  as  the  Commissioners  appointed  under  Articles  XXII.  and 
"  XXIII.  of  this  Treaty  shall  determine.  They  shall  be  bound  to 
"  receive  such  oral  or  written  testimony  as  either  Government  may 
"  present.  If  either  Party  shall  offer  oral  testimony,  the  other 
"  Party  shall  have  the  right  of  cross-examination,  under  such  rules 
"  as  the  Commissioners  shall  prescribe. 

"  If  in  the  case  submitted  to  the  Commissioners  either  Party 
"  shall  have  specified  or  alluded  to  any  report  or  document  in  its 
"  own  exclusive  possession,  without  annexing  a  copy,  such  Party 
11  shall  be  bound,  if  the  other  Party  thinks  proper  to  apply  for  it, 
"  to  furnish  that  Party  with  a  copy  thereof;  and  either  Party  may 
11  call  upon  the  other,  through  the  Commissioners,  to  produce  the 
"  originals  or  certified  copies  of  any  papers  adduced  as  evidence, 
"  giving  in  each  instance  such  reasonable  notice  as  the  Commis- 
"  sioners  may  require. 

"  The  case  on  either  side  shall  be  closed  within  a  period  of  six 
"  months  from  the  date  of  the  organization  of  the  Commission,  and 
"  the  Commissioners  shall  be  requested  to  give  their  award  as  soon 
"  as  possible  thereafter.  The  aforesaid  period  of  six  months  may 
"  be  extended  for  three  months  in  case  of  a  vacancy  occurring 
"  among  the  Commissioners  under  the  circumstances  contemplated 
"  in  Article  XXIII.  of  this  Treaty. 

"  Art.  XXV. — The  Commissioners  shall  keep  an  accurate  record 
"  and  correct  minutes  or  notes  of  all  their  proceedings,  with  the 
"  dates  thereof,  and  may  appoint  and  employ  a  Secretary  and  any 
"  other  necessary  officer  or  officers  to  assist  them  in  the  transaction 
"  of  the  business  which  may  come  before  them. 

"  Each  of  the  High  Contracting  Parties  shall  pay  its  own  Com- 
"  missioner  and  Agent  or  Counsel ;  all  other  expenses  shall  be 
"  defrayed  by  the  two  Governments  in  equal  moieties. 

"  Art.  XXVI. — The  navigation  of  the  River  St.  Lawrence, 
"  ascending  and  descending,  from  the  forty-fifth  parallel  of  north 
"  latitude,  where  it  ceases  to  form  the  boundary  between  the  two 
"  countries,  from,  to,  and  into  the  sea,  shall  for  ever  remain  free  and 
"  open  for  the  purposes  of  commerce  to  the  citizens  of  the  United 
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"  States,  subject  to  any  laws  and  regulations  of  Great  Britain,  or  of 
"  the  Dominion  of  Canada,  not  inconsistent  with  such  privilege  of 
*'  free  navigation. 

"  The  navigation  of  the  Rivers  Yukon,  Porcupine,  and  Stikine, 
"  ascending  and  descending  from,  to,  and  into  the  sea,  shall  for  ever 
"  remain  free  and  open  for  the  purposes  of  commerce  to  the  subjects 
"  of  Her  Britannic  Majesty  and  to  the  citizens  of  the  United 
"  States,  subject  to  any  laws  and  regulations  of  either  country  within 
"  its  own  territory,  not  inconsistent  with  such  privilege  of  free 
"  navigation. 

"  Art.  XXVII. — The  Government  of  Her  Britannic  Majesty 
"  engages  to  urge  upon  the  Government  of  the  Dominion  of  Canada 
"  to  secure  to  the  citizens  of  the  United  States  the  use  of  the 
"  Welland,  St.  Lawrence,  and  other  canals  in  the  Dominion  on' 
"  terms  of  equality  with  the  inhabitants  of  the  Dominion ;  and  the 
"  Government  of  the  United  States  engages  that  the  subjects  of  Her 
"  Britannic  Majesty  shall  enjoy  the  use  of  the  St.  Clair  Flats  Canal 
"  on  terms  of  equality  with  the  inhabitants  of  the  United  States, 
"  and  further  engages  to  urge  upon  the  State  Governments  to  secure 
u  to  the  subjects  of  Her  Britannic  Majesty  the  use  of  the  several 
"  State  canals  connected  with  the  navigation  of  the  lakes  or  rivers 
"  traversed  by  or  contiguous  to  the  boundary  line  between  the1 
"  possessions  of  the  High  Contracting  Parties,  on  terms  of  equality 
"  with  the  inhabitants  of  the  United  States. 

"  Abt.  XXVIII. — The  navigation  of  Lake  Michigan  shall  also, 
"  for  the  term  of  years  mentioned  in  Article  XXXIII.  of  this  Treaty, 
"  be  free  and  open  for  the  purposes  of  commerce  to  the  subjects  of 
"  Her  Britannic  Majesty,  subject  to  any  laws  and  regulations  of 
"  the  United  States  or  of  the  States  bordering  thereon  not  incon- 
"  sistent  with  such  privilege  of  free  navigation. 

"  Art.  XXIX. — It  is  agreed  that,  for  the  term  of  years  mentioned 
"  in  Article  XXXIII.  of  this  Treaty,  goods,  wares,  or  merchandize 
"  arriving  at  the  ports  of  New  York,  Boston,  and  Portland,  and  any 
"  other  ports  in  the  United  States  which  have  been  or  may  from 
"  time  to  time  be  specially  designated  by  the  President  of  the 
"  United  States,  and  destined  for  Her  Britannic  Majesty's  Posses- 
"  sions  in  North  America,  may  be  entered  at  the  proper  Custom-house 
"  and  conveyed  in  transit,  without  the  payment  of  duties,  through 
"  the  territory  of  the  United  States,  under  such  rules,  regulations, 
"  and  conditions  for  the  protection  of  the  revenue  as  the  Government 
"  of  the  United  States  may  from  time  to  time  prescribe ;  and,  under 
"  like  rules,  regulations,  and  conditions,  goods,  wares,  or  merchan- 
"  dize  may  be  conveyed  in  transit,  without  the  payment  of  duties, 
"  from  such  possessions  through  the  territory  of  the  United  States 
"  for  export  from  the  said  ports  of  the  United  States. 

"  It  is  further  agreed  that  for  the  like  period  goods,  wares,  or 
"  merchandize  arriving  at  any  of   the  ports  of   Her   Britannic 
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"  Majesty's  Possessions  in  North  America  and  destined  for  tie 
"  United  States  may  be  entered  at  the  proper  Custom-house  and 
"  conveyed  in  transit  without  the  payment  of  duties,  through  the 
"  said  Possessions,  under  such  rules  and  regulations,  and  conditions 
"  for  the  protection  of  the  revenue,  as  the  Governments  of  the  said 
"  Possessions  may  from  time  to  time  prescribe;  and  under  like 
"  rules,  regulations,  and  conditions,  goods,  wares,  or  merchandize 
"  may  be  conveyed  in  transit,  without  payment  or  duties,  from 
"  the  United  States  through  the  said  Possessions  to  other  places 
"  in  the  United  States,  or  for  export  from  ports  in  the  said 
"  Possessions. 

"  Art.  XXX. — It  is  agreed  that,  for  the  term  pf  years  mentioned 
"  in  Article  XXXIII.  of  this  Treaty,  subjects  of  Her  Britannic 
"  Majesty  may  carry  in  British  vessels,  without  payment  at  doty, 
"  goods,  wares,  or  merchandize  from  one  port  or  place  within  the 
"  territory  of  the  United  States  upon  the  St.  Lawrence,  the  Great 
"  Lakes,  and  the  rivers  connecting  the  same,  to  another  port  or 
"  place  within  the  territory  of  the  United  States  as  aforesaid : 
"  Provided,  That  a  portion  of  such  transportation  is  made  through 
"  the  Dominion  of  Canada  by  land  carriage  and  in  bond,  under 
"  such  rules  and  regulations  as  may  be  agreed  upon  between  the 
"  Government  of  Her  Britannic  Majesty  and  the*  Government  of  the 
"  United  States. 

"  Citizens  of  the  United  States  may  for  the  like  period  carry  in 
"  United  States'  vessels,  without  payment  of  duty,  goods,  wares,  or 
"  merchandize  from  one  port  or  place  within  the  Possessions  of  Her 
"  Britannic  Majesty  in  North  America,  to  another  port  or  place 
"  within  the  said  Possessions :  Provided,  That  a  portion  of  such 
"  transportation  is  made  through  the  territory  of  the  United  States 
"  by  land  carriage  and  in  bond,  under  such  rules  and  regulations  as 
"  may  be  agreed  upon  between  the  Government  of  the  United 
"  States  and  the  Government  of  Her  Britannic  Majesty. 

"  The  Government  of  the  United  States  further  engages  not  to 
"  impose  any  export  duties  on  goods,  wares,  or  merchandize  carried 
"  under  this  Article  through  the  territory  of  the  United  States ;  and 
"  Her  Majesty's  Government  engages  to  urge  the  Parliament  of  the 
"  Dominion  of  Canada  and  the  Legislatures  of  the  other  Colonies 
"  not  to  impose  any  export  duties  on  goods,  wares,  or  merchandize 
"  earned  under  this  Article ;  and  the  Government  of  the  United 
"  States  may,  in  case  such  export  duties  are  imposed  by  the 
"  Dominion  of 'Canada,  suspend,  during  the  period  that  such  duties 
"  are  imposed,  the  right  of  carrying  granted  under  this  Article  in 
u  favour  of  the  subjects  of  Her  Britannic  Majesty. 

"  The  Government  .of  the  United  States  may  suspend  the  right 
"  of  carrying  granted  in  favour  of  the  subjects  of  Her  Britannic 
"  Majesty  under  this  Article  in  case  the  Dominion  of  Canada  should 
"  at  any  time  deprive  the  citizens  of  the  United  States  of  the  use  of 
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"  the  canals  in  the  said  Dominion  on  terms  of  equality  with  the 
"  inhabitants  of  the  Dominion,  as  provided  in  Article  XXVII. 

u  Art.  XXXI. — The  Government  of  Her  Britannic  Majesty 
"  further  engages  to  urge  upon  the  Parliament  of  the  Dominion  of 
"  Canada  and  the  Legislature  of  New  Brunswick,  that  no  export 
"  duty,  or  other  duty,  shall  be  levied  on  lumber  or  timber  of  any 
"  kind  cut  on  that  portion  of  the  American  territory  in  the  State  of 
u  Maine  watered  by  the  River  St.  John  and  its  tributaries,  and 
"  floated  down  that  river  to  the  sea,  when  the  same  is  shipped  to  the 
"  United  States  from  the  province  of  New  Brunswick.  And,  in 
"  case  any  such  export  or  other  duty  continues  to  be  levied  after 
u  the  expiration  of  one  year  from  the  date  of  the  exchange  of  the 
"  ratifications  of  this  Treaty,  it  is  agreed  that  the  Government  of 
"  the  United  States  may  suspend  the  right  of  carrying  hereinbefore 
"  granted  under,  Article  XXX.  of  this  Treaty  for  such  period  as 
"  such  export  or  other  duty  may  be  levied. 

"  Abt.  XXXII. — It  is  further  agreed  that  the  provisions  and 
u  stipulations  of  Articles  XVIII.  to  XXV.  of  this  Treaty,  inclusive, 
"  shall  extend  to  the  Colony  of  Newfoundland,  so  far  as  they  are 
"  applicable.  But  if  the  Imperial  Parliament,  the  Legislature  of 
"  Newfoundland,  or  the  Congress  of  the  United  States,  shall  not 
"  embrace  the  Colony  of  Newfoundland  in  their  laws  enacted  for 
"  carrying  the  foregoing  Articles  into  effect,  then  this  Article  shall 
u  bo  of  no  effect ;  but  the  omission  to  make  provision  by  law  to 
"  give  it  effect,  by  either  of  the  Legislative  Bodies  aforesaid,  shall 
"  not  in  any  way  impair  any  other  Articles  of  this  Treaty. 

"  Abt.  XXXIII.— The  foregoing  Articles  XVIII.  to  XXV.  in- 
"  elusive,  and  Article  XXX.  of  this  Treaty,  shall  take  effect  as  soon 
"  as  the  laws  required  to  carry  them  into  operation  shall  have  been 
"  passed  by  the  Imperial  Parliament  of  Great  Britain,  by  the  Par- 
"  liament  of  Canada,  and  by  the  Legislature  of  Prince  Edward's 
"  Island  on  the  one  hand,  and  by  the  Congress  of  the  United 
a  States  on  the  other.  Such  assent  having  been  given,  the  said 
"  Articles  shall  remain  in  force  for  the  period  of  ten  years  from  the 
"  date  at  which  they  may  come  into  operation,  and  further,  until 
"  the  expiration  of  two  years  after  either  of  the  High  Contracting 
"  Parties  shall  have  given  notice  to  the  other  of  its  wish  to  termi- 
"  nate  the  same ;  each  of  the  High  Contracting  Parties  being  at 
u  liberty  to  give  such  notice  to  the  other  at  the  end  of  the  said 
"  period  of  ten  years  or  at  any  time  afterward. 

"  Art.  XXXIV. — Whereas  it  was  stipulated  by  Article  I.  of  the 
"  Treaty  concluded  at  Washington  on  the  15th  of  June,  1846, 
"  between  Her  Britannic  Majesty  and  the  United  States,  that  the 
"  line  of  boundary  between  the  territories  of  the  United  States  and 
"  those  of  Her  Britannic  Majesty,  from  the  point  on  the  forty-ninth 
"  parallel  of  north  latitude  up  to  which  it  had  already  been  ascer- 
"  tained,  should  be  continued  westward  along  the  said  parallel  of 
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"  north  latitude  *  to  the  middle  of  the  channel  which  separates  the 
"  '  continent  from  Vancouver's  laland,  and  thence  southerly, 
"  *  through  the  middle  of  the  said  channel  and  of  Fuca  Straits,  to 
"  (  the  Pacific  Ocean ; '  and  "whereas  the  Commissioners  appointed 
"  by  the  two  High  Contracting  Parties  to  determine  that  portion  of 
"  the  boundary  which  runs  southerly  through  the  middle  of  the 
"  channel  aforesaid  were  unable  to  agree  upon  the  same ;  and 
"  whereas  the  Government  of  Her  Britannic  Majesty  claims  that 
"  such  boundary  line  should,  under  the  terms  of  the  Treaty  above 
"  recited,  be  run  through  the  Rosario  Straits,  and  the  Government 
"  of  the  United  States  claims  that  it  should  be  run  through  the 
"  Canal  de  Haro,  it  is  agreed  that  the  respective  claims  of  the 
"  Government  of  Her  Britannic  Majesty  and  of  the  Government  of 
"  the  United  States  shall  be  submitted  to  the  arbitration  and  award 
"  of  His  Majesty  the  Emperor  of  Germany,  who,  having  regard  to 
"  the  above-mentioned  Article  of  the  said  Treaty,  shall  decide 
"  thereupon,  finally  and  without  appeal,  which  of  those  claims  is 
"  most  in  accordance  with  the  true  interpretation  of  the  Treaty  of 
"  June  15,  1846. 

"  Art.  XXXV. — The  award  of  His  Majesty  the  Emperor  of 
"  Germany  shall  be  considered  as  absolutely  final  and  conclusive; 
"  and  full  effect  shall  be  given  to  such  award  without  any  objection, 
"  evasion,  or  delay  whatsoever.  Such  decision  shall  be  given  in 
"  writing  and  dated ;  it  shall  be  in  whatsoever  form  His  Majesty  may 
"  choose  to  adopt ;  it  shall  be  delivered  to  the  Representatives  or 
"  other  public  Agents  of  Great  Britain  and  of  the  United  States 
"  respectively  who  may  be  actually  in  Berlin,  and  shall  be  considered 
"  as  operative  from  the  day  of  the  date  of  the  delivery  thereof. 

"  Art.  XXXVI. — The  written  or  printed  case  of  each  of  the  two 
"  Parties,  accompanied  by  the  evidence  offered  in  support  of  the 
"  same,  shall  be  laid  before  his  Majesty  the  Emperor  of  Germany, 
"  within  six  months  from  the  date  of  the  exchange  of  the  ratifications 
"  of  this  Treaty,  and  a  copy  of  such  case  and  evidence  shall  be  com- 
"  municated  by  each  Party  to  the  other,  through  their  respective 
M  Representatives  at  Berlin. 

"  The  High  Contracting  Parties  may  include  in  the  evidence  to 
"  be  considered  by  the  Arbitrator,  such  documents,  official  cor- 
"  respondence,  and  other  official  or  public  statements  bearing  on  the 
"  subject  of  the  reference  as  they  may  consider  necessary  to  the 
"  support  of  their  respective  cases. 

"  After  the  written  or  printed  case  shall  have  been  communicated 
"  by  each  Party  to  the  other,  each  Party  shall  have  the  power  of 
"  drawing  up  and  laying  before  the  Arbitrator  a  second  and  defini- 
"  tive  statement,  if  it  think  fit  to  do  so,  in  reply  to  the  case  of  the 
"  other  Party  so  communicated,  which  definitive  statement  shall  be 
"  so  laid  before  the  Arbitrator,  and  also  be  mutually  communicated 
.'?  in  the  same  manner  us  aforesaid,  by  each  party  to  the  other,  within 
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"  six  months  from  the.  date  of  laying  the  first  statement  of  the  case 
"  before  the  Arbitrator. 

"  Art.  XXXVII. — If,  in  the  case  submitted  to  the  Arbitrator! 
"  either  Party  shall  specify  or  allude  to  any  report  or  document  in 
"  its  own  exclusive  possessions  without  annexing  a  copy,  such  Party 
"  shall  be  bound,  if  the  other  Party  thinks  proper  to  apply  for  it, 
"  to  furnish  that  Party  with  a  copy  thereof,  and  either  Party  may 
"  call  upon  the  other,  through  the  Arbitrator,  to  produce  the  ori- 
"  ginals  or  certified  copies  of  any  papers  adduced  as  evidence,  giving 
"  in  each  instance  such  reasonable  notice  as  the  Arbitrator  may 
"  require.  And  if  the  Arbitrator  should  desire  further  elucidation 
"  or  evidence  with  regard  to  any  point  contained  in  the  statements 
"  laid  before  him,  he  shall  be  at  liberty  to  require  it  from  either 
"  Party,  and  he  shall  be  at  liberty  to  hear  one  counsel  or  agent  for 
"  each  Parly,  in  relation  to  any  matter,  and  at  such  time,  and  in 
"  such  manner,  as  he  may  think  fit. 

"  Art.  XXXVIII. — The  Representatives  or  other  public  Agents 
"  of  Great  Britain  and  of  the  United  States  at  Berlin  respectively, 
"  shall  be  considered  as  the  Agents  of  their  respective  Governments 
"  to  conduct  their  cases  before  the  Arbitrator,  who  shall  be  requested 
"  to  address  all  his  communications,  and  give  all  his  notices,  to  such 
"  Representatives  or  other  public  Agents,  who  shall  represent  their 
"  respective  Governments  generally  in  all  matters  connected  with 
"  the  arbitration. 

"  Art.  XXXIX. — It  shall  be  competent  to  the  Arbitrator  to  pro- 
"  ceed  in  the  said  arbitration,  and  all  matters  relating  thereto,  as 
"  and  when  he  shall  see  fit,  either  in  person,  or  by  a  person  or 
"  persons  named  by  him  for  that  purpose,  either  in  the  presence  or 
"  absence  of  either  or  both  Agents,  and  either  orally  or  by  written 
"  discussion,  or  otherwise. 

"  Art.  XL. — The  Arbitrator  may,  if  he  think    fit,  appoint  a 

"  Secretary  or  Clerk,  for  the  purposes  of  the  proposed  arbitration, 

."  at  such  rate  of  remuneration  as  he  shall  think  proper.     This,  and 

"  all  other  expenses  of  and  connected  with  the  said  arbitration,  shall 

"  be  provided  for  as  hereinafter  stipulated. 

"  Art.  XLI. — The  Arbitrator  shall  be  requested  to  deliver,  to- 
"  gether  with  his  award,  an  account  of  all  the  costs  and  expenses 
"  which  he  may  have  been  put  to,  in  relation  to  this  matter,  which 
"  shall  forthwith  be  repaid  by  the  two  Governments  in  equal 
"  moieties. 

"  Art.  XLII. — The  Arbitrator  shall  be  requested  to  give  his 
M  award  in  writing  as  early  as  convenient  after  the  whole  case  on 
"  each  side  shall  have  been  laid  before  him,  and  to  deliver  one  copy 
"  thereof  to  each  of  the  said  Agents. 

"  Art.  XLIII. — The  present  Treaty  shall  be  duly  ratified  by  Her 
"  Britannic  Majesty,  and  by  the  President  of  the  United  States  of 
"  America,  by  and  with  the  advice   and   consent  of  the  Senate 
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"  thereof,  and  the  ratifications  shall  be  exchanged  either  at  London 
"  or  at  Washington  within  six  months  from  the  date  hereof,  or 
"  earlier  if  possible. 

"  In  faith  whereof,  we,   the  respective  Plenipotentiaries,  have 
u  signed  this  Treaty,  and  have  hereunto  affixed  our  seals. 

"  Done  in  duplicate  at  Washington,  the  eighth  day  of  May,  in  the 
"  year  of  Our  Lord  one  thousand  eight  hundred  and  seventy-one. 
'(L.S.)        DE  GREY  AND  RIPON. 
'(L.S.)        STAFFORD  H.  NORTHCOTB. 
EDWD.  THORNTON. 
JOHN  A.  MACDONALD. 
MONTAGUE  BERNARD, 
HAMILTON  FISH. 
ROBT.  C.   SCHENCH. 
'  (L.S.)        SAMUEL  NELSON. 
<(L.S.)        EBENEZER  ROCKWOOD  HOAR. 
«  (L.S.)        GEO.  H.  WILLIAMS. 
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RECOGNITION. 


COMMUNICATIONS  WITH   FRANCE   AND   SPAIN,   RELATING  TO   THE 

SPANISH  AMERICAN  PROVINCES  (a). 

{Extract  of  a  Memorandum  of  a  Conference  between  the  Prince  de 
Polignac  and  Mr.  Canning,  held  Oct.  9,  1823.  (b) 

The  Prince  de  Polignac  having  announced  to  Mr.  Canning  that 
His  Excellency  was  now  prepared  to  enter  with  Mr.  Canning  into 
a  frank  explanation  of  the  views  of  his  Government  respecting  the 
question  of  Spanish  America,  in  return  for  a  similar  communication 
which  Mr.  Canning  had  previously  offered  to  make  to  the  Prince  de 
Polignac  on  the  part  of  the  British  Cabinet,  Mr.  Canning  stated  :— 
"  That  the  British  Cabinet  had  no  disguise  or  reservation  on  that 
"  subject ;  that  their  opinions  and  intentions  were  substantially  the 
"  same  as  were  announced  to  the  French  Government  by  the  de- 
"  spatch  of  Mr.  Canning  to  Sir  Charles  Stuart,  of  the  31st  of  March, 
"  which  despatch  that  ambassador  communicated  to  M.  de  Chateau- 
"  briand,  and  which  had  since  been  published  to  the  world. 


(a)  Presented  to  both  Houses  of  Parliament!  by  command  of  His 
Majesty.  4th  March,  1824. 

(b)  Skate  Papers,  vol.  ii.  pp.  49-53. 
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"That  the  near  approach  of  a  crisis,  in  'which  the  affairs  of 
"  Spanish  America  must  naturally  occupy  a  great  share  of  the 
"  attention  of  both  Powers,  made  it  desirable  that  there  should  be 
"  no  misunderstanding  between  them  on  any  part  of  a  subject  so 
"  important. 

"  That  the  British  Government  were  of  opinion,  that  any  attempt 
41  to  bring  Spanish  America  again  under  its  ancient  submission  to 
"  Spain  must  be  utterly  hopeless,  that  all  negotiation  for  that  pur- 
"  pose  would  be  unsuccessful,  and  that  the  prolongation  or  renewal 
"  of  war  for  the  same  object  would  be  only  a  waste  of  human  life, 
41  and  an  infliction  of  calamity  on  both  parties,  to  no  end. 

"  That  the  British  Government  would,  however,  not  only  abstain 
"  from  interposing  any  obstacle,  on  their  part,  to  any  attempt  at 
"  negotiation  which  Spain  might  think  proper  to  make,  but  would 
**  aid  and  countenance  such  negotiation,  provided  it  were  founded 
"  upon  a  basis  which  appeared  to  them  to  be  practicable ;  and  that 
"  they  would,  in  any  case,  remain  strictly  neutral  in  a  war  between 
"  Spain  and  the  Colonies,  if  war  should  be  unhappily  prolonged. 

"  But  that  the  junction  of  any  Foreign  Power,  in  an  enterprise 
41  of  Spain  against  the  Colonies,  would  be  viewed  by  them  as  con- 
"  stituting  an  entirely  new  question,  and  one  upon  which  they 
"  must  take  such  decision  as  the  interests  of  Great  Britain  might 
"  require. 

"  That  the  British  Government  absolutely  disclaimed,  not  only 
"  any  desire  of  appropriating  to  itself  any  portion  of  the  Spanish 
"  Colonies,  but  any  intention  of  forming  any  political  connection 
41  with  them,  beyond  that  of  amity  and  commercial  intercourse. 

"  That  in  those  respects,  so  far  from  seeking  an  exclusive  pre- 
"  ference  for  British  subjects  over  those  of  foreign  States,  England 
"  was  prepared,  and  would  be  contented,  to  see  the  mother  coun- 
"  try  (by  virtue  of  an  amicable  arrangement)  in  possession  of  that 
"  preference,  and  to  be  ranked,  after  her,  equally  with  others,  on 
"  the  footing  of  the  most  favoured  nation. 

"  That,  completely  convinced  that  the  ancient  system  of  the 
44  Colonies  could  not  be  restored,  the  British  Government  could  not 
*'  enter  into  any  stipulation  binding  itself  either  to  refuse  or  to 
"  delay  its  recognition  of  their  independence. 

"  That  the  British  Government  had  no  desire  to  precipitate  that 
"  recognition  so  long  as  there  was  any  reasonable  chance  of  an 
"  accommodation  with  the  mother  country,  by  which  such  a  recog- 
4i  nition  might  come  first  from  Spain. 

44  But  that  it  could  not  wait  indefinitely  for  that  result ;  that  it 
44  could  not  consent  to  make  its  recognition  of  the  New  States 
41  dependent  upon  that  of  Spain ;  and  that  it  would  consider  any 
41  foreign  interference,  by  force  or  by  menace,  in  the  dispute  be- 
41  tween  Spain  and  the  Colonies,  as  a  motive  for  recognizing  the 
14  latter  without  delay. 
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"  That  the  Mission  of  Consuls  to  the  several  provinces  of  Spanish 
"  America  was  no  new  measure  on  the  part  of  this  country, — that 
"  it  was  one  which  had,  on  the  contrary,  been  delayed,  perhaps  too 
"  long,  in  consideration  of  the  state  of  Spain,  after  having  been 
"  announced  to  the  Spanish  Government,  in  the  month  of  Decern- 
"  ber  last,  as  settled,  and  even  after  a  list  had  been  furnished  to 
"  that  Government  of  the  places  to  which  such  appointments  were 
"  intended  to  be  made. 

"  That  such  appointments  were  absolutely  necessary  for  the  pro- 
"  tection  of  British  trade  in  those  countries. 

"  That  the  old  pretension  of  Spain  to  interdict  all  trade  with  those 
"  countries,  was,  in  the  opinion  of  the  British  Government,  alto- 
"  gether  obsolete;  but  that,  even  if  attempted  to  be  enforced  against 
"  others,  it  was,  with  regard  to  Great  Britain,  clearly  inapplicable. 

"  That  permission  to  trade  with  the  Spanish  Colonies  had  been 
"  conceded  to  Great  Britain  in  the  year  1810,  when  the  mediation 
"  of  Great  Britain  between  Spain  and  her  Colonies  was  asked  by 
"  Spain  and  granted  by  Great  Britain ;  that  this  mediation,  indeed, 
"  was  not  afterwards  employed,  because  Spain  changed  her  counsel, 
"  but  that  it  was  not,  therefore,  practicable  for  Great  Britain  to 
"  withdraw  commercial  capital  once  embarked  in  Spanish  America, 
."  and  to  desist  from  commercial  intercourse  once  established. 

"  That  it  had  been  ever  since  distinctly  understood  that  the  trade 
"  was  open  to  British  subjects,  and  that  the  ancient  coast  laws  of 
u  Spain  were,  so  far  as  regarded  them  at  least,  tacitly  repealed. 

"  That,  in  virtue  of  this  understanding,  redress  had  been  de- 
"  manded  of  Spain  in  1822,  for  (among  other  grievances)  seizures 
"  of  vessels  for  alleged  infringements  of  those  laws ;  which  redress 
"  the  Spanish  Government  bound  itself  by  a  Convention  (now  in 
"  course  of  execution)  to  afford. 

"  That  Great  Britain,  however,  had  no  desire  to  set  up  any 
"  separate  right  to  the  free  enjoyment  of  this  trade ;  that  she  con- 
"  sidered  the  force  of  circumstances,  and  the  irreversible  progress 
"  of  events,  to  have  already  determined  the  question  of  the  existence 
"  of  that  freedom  for  all  the  world;  but  that,  for  herself,  she  claimed, 
"  and  would  continue  to  use  it ;  and  should  any  attempt  be  made 
"  to  dispute  that  claim,  and  to  renew  the  obsolete  interdiction,  such 
"  attempt  might  be  best  cut  short  by  a  speedy  and  unqualified  re- 
"  cognition  of  the  independence  of  the  Spanish  American  States. 

"  That,  with  these  general  opinions,  and  with  these  peculiar 
"  claims,  England  could  not  go  into  a  joint  deliberation  upon  the 
u  subject  of  Spanish  America  upon  an  equal  footing  with  other 
"  Powers,  whose  opinions  were  less  formed  upon  that  question,  and 
"  whose  interests  were  less  implicated  in  the  decision  of  it. 

"  That  she  thought  it  fair,  therefore,  to  explain  beforehand,  to 
"  what  degree  her  mind  was  made  up,  and  her  determination  taken.'1 

The  Prince  de  Polignac  declared — 
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"  That  his  Government  believed  it  to  be  utterly  hopeless  to  reduce 
"  Spanish  America  to  the  state  of  its  former  relation  to  Spain. 

"  That  France  disclaimed,  on  her  part,  any  intention  or  desire  to. 
"  avail  herself  of  the  present  state  of  the  Colonies,  or  of  the  present 
"  situation  of  France  towards  Spain,  to  appropriate  to  herself  any 
"  part  of  the  Spanish  possessions  in  America,  or  to  obtain  for  her- 
"  self  any  exclusive  advantages. 

"  And  that,  like  England,  she  would  willingly  see  the  mother. 
"  country  in  possession  of  superior  commercial  advantages,  by 
"  amicable  arrangements;  and  would  be  contented,  like  her,  to  rank,. 
"  after  the  mother  country,  among  the  most  favoured  nations. 

"  Lastly,  that  she  abjured,  in  any  case,  any  design  of  acting 
"  against  the  Colonies  by  force  of  arms." 
The  Prince  de  Polignac  proceeded  to  say — 
"  That,  as  to  what  might  be  the  best  arrangement  between  Spain 
"  and  her  Colonies,  the  French  Government  could  not  give,  nor 
"  venture  to  form,  an  opinion,  until  the  King  of  Spain  should  be  at 
"  liberty. 

"  That  they  would  then  be  ready  to  enter  upon  it,  in  concert 
14  with  their  allies,  and  with  Great  Britain  among  the  number." 

In  observing  upon  what  Mr.  Canning  had  said,  with  respect  to 
the  peculiar  situation  of  Great  Britain,  in  reference  to  such  a  Con-  % 
ference,  the  Prince  de  Polignac  declared — 

"  That  he  saw  no  difficulty  which  should  prevent  England  from 
"  taking  part  in  the  Conference,  however  she  might  now  announce 
"  the  difference  in  the  view  which  she  took  of  the  question  from' 
"  that  taken  by  the  allies.     The  refusal  of  England  to  co-operate 
41  in  the  work  of  reconciliation  might  afford  reason  to  think,  either 
"  that  she  did  not  really  wish  for  that  reconciliation,  or  that  she 
"  had  some  ulterior  object    in   contemplation — two    suppositions 
"  equally  injurious  to  the  honour  and  good  faith  of  the  British 
"  Cabinet" 
The  Prince  de  Polignac  further  declared— 
"  That  he  could  not  conceive  what  could  be  meant,  under  the' 
"  present  circumstances,  by  a  pure  and  simple  acknowledgment  of 
"  the  independence  of  the  Spanish  Colonies ;  since,  those  countries 
"  being  actually  distracted  by  civil  wars,  there  existed  no  govern- 
"  ment  in  them  which  could  offer  any  appearance  of  solidity ;  and 
"  that  the  acknowledgment  of  American  Independence,  as  long  as 
"  such  a  state  of  things  continued,  appeared  to  him  to  be  nothing 
"  less  than  a  real  sanction  of  anarchy." 
The  Prince  de  Polignac  added — 

"  That,  in  the  interest  of  humanity,  and  especially  in  that  of  the 
"  Spanish  Colonies,  it  would  be  worthy  of  the  European  Govern- 
"  nients  to  concert  together  the  means  of  calming,  in  those  distant 
"  and  scarcely  civilised  regions,  passions  blinded  by  party  spirit ; 
"  and  to  endeavour  to  bring  back  to  a  principle  of  union  in  govern- 
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u  ment,  whether  monarchical  or  aristocratical,  people  among  whom 
41  absurd  and  dangerous  theories  were  now  keeping  up  agitation  and 
u  disunion." 

Mr.  Canning,  without  entering  into  discussion  upon  these  abstract 
principles,  contented  himself  with  saying — 

"  That,  however  desirable  the  establishment  of  a  monarchical 
u  form  of  government  in  any  of  those  provinces  might  be,  on  the 
"  one  hand,  or  whatever  might  be  the  difficulties  in  the  way  of  it, 
"  on  the  other  hand,  his  Government  could  not  take  upon  itself  to 
"  put  forward  as  a  condition  of  their  recognition." 


No.  2. 
Mr.  Canning  to  Sir  W.  h  Court  (c). 

Foreign  Office,  January  30, 1824 

"  Sib, — The  Messenger  Latchford  delivered  to  me,  on  the  14th 
"  instant,  your  despatch,  inclosing  a  copy  of  the  Count  de  Ofalia's 
"  official  Note  to  you  of  the  26th  of  December  last,  with  the  accom- 
"  panying  copy  of  an  instruction,  which  has  been  .addressed,  by 
"  order  of  His  Catholic  Majesty,  to  his  ambassador  at  Paris,  and  to 
"  his  ministers  plenipotentiary  at  the  Courts  of  Vienna  and  St. 
"  Petersburg. 

"  Having  laid  these  papers  before  the  King,  I  have  received  His 
"  Majesty's  commands  to  direct  you  to  return  to  them  the  following 
"  answer : — 

"  The  purpose  of  the  Spanish  instruction  is  to  invite  the  several 
"  Powers,  the  allies  of  His  Catholic  Majesty,  to  '  establish  a  Con- 
"  '  ference  at  Paris,  in  order  that  their  plenipotentiaries,  together 
"  '  with  those  of  His  Catholic  Majesty,  may  aid  Spain  in  adjusting 
"  *  the  affairs  of  the  revolted  countries  of  America.1 

"  The  maintenance  of  the  *  Sovereignty '  of  Spain  over  her  late 
"  colonies  is  pointed  out  in  this  instruction  as  one  specific  object 
"  of  the  proposed  Conference ;  and  though  an  expectation  of  the 
"  employment  of  force  for  this  object,  by  the  Powers  invited  to 
"  the  Conference,  is  not  plainly  indicated,  it  is  not  distinctly  dis- 
"  claimed.    ' 

"  The  invitation  contained  in  this  instruction  not  being  addressed 
"  directly  to  the  Government  of  Great  Britain,  it  may  not  be 
"  necessary  to  observe  upon  that  part  of  it  which  refers  to  the  late 
"'  events  in  the  Peninsula,'  as  having  i  paved  the  way*  ibr  the 
" '  desired  co-operation.' 


(c)  State  Papers,  1823-4,  vol.  ii.  pp.  58-63. 
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"The  British  Government  could  not  acknowledge  an  appeal 
"  founded  upon  transactions  to  which  it  was  no  party.  But  no 
"  such  appeal  was  necessary.  No  variation  in  the  internal  affairs 
"  of  Spain  has,  at  any  time,  varied  the  King's  desire  to  see  a  termi- 
"  nation  to  the  evils  arising  from  the  protracted  struggle  between 
"  Spain  and  Spanish  America,  or  His  Majesty's  disposition  to  concur 
"  in  bringing  about  that  termination. 

"  From  the  year  1810,  when  His  Majesty's  single  mediation  was 
"  asked  and  granted  to  Spain,  to  effect  a  reconciliation  with  her 
"  Colonies, — the  disturbances  in  which  Colonies  had  then  but  newly 
"  broken  out, — to  the  year  1818,  when  the  same  task,  increased  in 
"  difficulty  by  the  course  and  complication  of  events  in  America, 
"  was  proposed  to  be  undertaken  by  the  Allied  Powers  assembled 
"  in  Conference  at  Aix-la-Chapelle, — and  from  the  year  1818  to  the 
"  present  time, — the  good  offices  of  His  Majesty  for  this  purpose 
"  have  always  been  at  the  service  of  Spain,  within  limitations  and 
"  upon  conditions,  which  have  been  in  each  instance  explicitly  de- 
"  scribed. 

"  Those  limitations  have  uniformly  excluded  the  employment 
"  of  force  or  of  menace  against  the  Colonies  on  the  part  of  any 
u  mediating  Power ;  and  those  conditions  have  uniformly  required 
"  the  previous  statement  by  Spain  of  some  definite  and  intelligible 
"  proposition, — and  the  discontinuance  on  her  part  of  a  system 
"  utterly  inapplicable  to  the  new  relations  which  had  grown  up 
"  between  the  American  Provinces  and  other  countries. 

"  The  fruitless  issue  of  the  Conferences  at  Aix-la-Chapelle  would 
"  have  deterred  the  British  Government  from  acceding  to  a  pro- 
"  posal  for  again  entertaining,  in  Conference,  the  question  of  a 
"  mediation  between  Spain  and  the  American  Provinces,  even  if 
"  other  circumstances  had  remained  nearly  the  same.  But  the 
"  events  which  have  followed  each  other  with  such  rapidity  during 
"  the  last  five  years,  have  created  so  essential  a  difference,  as  well 
"  in  the  relative  situation  in  which  Spain  and  the  American  Pro- 
"  vinces  stood,  and  now  stand  to  each  other,  as  in  the  external 
"  relations  and  the  internal  circumstances  of  the  Provinces  them- 
"  selves,  that  it  would  be  vain  to  hope  that  any  mediation,  not 
"  founded  on  the  basis  of  independence,  could  now  be  successful. 

"  The  best  proof  which  the  British  Government  can  give  of  the 
"  interest  which  it  continues  to  feel  for  Spain,  is,  to  state  frankly 
"  their  opinion  as  to  the  course  most  advisable  to  be  pursued  by 
"  His  Catholic  Majesty ;  and  to  answer,  with  the  like  frankness,  the 
"  question  implied  in  M.  O&lia's  instruction,  as  to  the  nature  and 
-"  extent  of  their  own  relations  with  Spanish  America. 

"  There  is  no  hesitation  in  answering  this  question.  The  sub- 
"  jects  of  His  Majesty  have  for  many  years  carried  on  trade  and 
"  formed  commercial  connections  in  all  the  American  Provinces 
"  which  have  declared  their  separation  from  Spain. 
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"  This  trade  was  originally  opened  with  the  consent  of  the 
"  Spanish  Government.  It  has  grown  gradually  to  such  an  extent 
"  as  to  require  some  direct  protection,  by  the  establishment  at 
"  several,  ports  and  places  in  those  Provinces  of  Consuls  on  the  part 
u  of  this  country — a  measure  long  deferred  out  of  delicacy  to  Spain, 
"  and  not  resorted  to  at  last  without  distinct  and  timely  notification 
u  to  the  Spanish  Government, 

M  As  to  any  further  step  to  be  taken  by  His  Majesty  towards  the 
"  acknowledgment  of  the  de  facto  Governments  of  America,  tie 
"  decision  must  (as  has  already  been  stated  more  than  once  to 
"  Spain  and  to  other  Powers)  depend  upon  various  circumstanos. 
41  and,  among  others,  upon  the  reports  which  the  British  Gorern- 
"  ment  may  receive  of  the  actual  state  of  affairs  in  the  several 
"  American  Provinces. 

"  But  it  appears  manifest  to  the  British  Government,  that  if  so 
"  large  a  portion  of  the  globe  should  remain  much  longer  without 
"  any  recognised  political  existence,  or  any  definite  political  con- 
u  nection  with  the  established  Governments  of  Europe,  the  conae- 
"  quences  of  such  a  state  of  things  must  be  at  once  most  embar- 
"  rassing  to  those  Governments,  and  most  injurious  to  the  interests 
"  of  all  European  nations. 

"  For  these  reasons,  and  not  from  mere  views  of  selfish  policy,  the 
u  British  Government  is  decidedly  of  opinion  that  the  recognition 
"  of  such  of  the  new  States  as  have  establised  de  facto  their  separate 
"  political  existence  cannot  be  much  longer  delayed, 

14  The  British  Government  have  no  desire  to  anticipate  Spain  in 
u  that  recognition.  On  the  contrary,  it  is  on  every  account  their 
"  wish  that  His  Catholic  Majesty  should  have  the  grace  and  the 
"  advantage  of  leading  the  way,  in  that  recognition,  among  the 
"Powers  of  Europe.  But  the  Court  of  Madrid  must  be  aware 
u  that  the  discretion  of  His  Majesty  in  this  respect  cannot  be  in- 
"  definitely  bound  up  by  that  of  His  Catholic  Majesty ;  and  that 
u  even  before  many  months  elapse,  the  desire  now  sincerely  felt  bj 
"  the  British  Government,  to  leave  this  precedency  to  Spain,  maj 
"  be  overborne  by  considerations  of  a  more  comprehensive  nature- 
"  considerations  regarding  not  only  the  essential  interests  of  H»s 
"  Majesty's  subjects,  but  the  relations  of  the  old  world  with 
u  the  new. 

"  Should  Spain  resolve  to  avail  herself  of  the  opportunity  yet 
"  within  her  power,  the  British  Government  would,  if  the  Court  ot 
**  Madrid  desired  it,  willingly  afford  its  countenance  and  aid  to  a 
"  negotiation,  commenced  on  that  only  basis  which  appears  to  them 
"  to  be  now  practicable ;  and  would  see,  without  reluctance,  the 
"  conclusion,  through  a  negotiation  on  that  basis,  of  an  arrangement 
"  by  which  the  mother  country  should  be  secured  in  the  enjoyment 
"  of  commercial  advantages  superior  to  those  conceded  to  other 
"  nations. 
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"  For  herself,  Great  Britain  asks  no  exclusive  privileges  of 
"  trade,  no  invidious  preference,  but  equal  freedom  of  commerce 
"  for  all. 

"  If  Spain  shall  determine  to  persevere  in  other  counsels,  it  cannot 
"  but  be  expected  that  Great  Britain  must  take  her  own  course  upon 
"  this  matter,  when  the  time  for  taking  it  shall  arrive,  of  which 
"  Spain  shall  have  full  and  early  intimation. 

"  Nothing  that  is  here  stated  can  occasion  to  the  Spanish  Govern- 
"  ment  any  surprise. 

"  In  my  despatch  to  Sir  Charles  Stuart  of  the  31st  of  March, 
"  1823,  which  was  communicated  to  the  Spanish  Government,  the 
"  opinion  was  distinctly  expressed,  that '  time  and  the  course  of 
"  *  events  had  substantially  decided  the  separation  of  the  Colonies 
"  '  from  the  mother  country,  although  the  formal  recognition  of  those 
"  '  Provinces  as  Independent  States,  by  His  Majesty,  might  be 
"  '  hastened  or  retarded  by  various  external  circumstances,  as  well  as 
"  *  by  the  more  or  less  satisfactory  progress  in  each  State,  towards 
"  '  a  regular  and  settled  form  of  Government.' 

"  At  a  subsequent  period,  in  a  communication  (d)  made,  in  the 
"  first  instance,  to  France,  and  afterwards  to  other  Powers  (e),  as 
"  well  as  to  Spain,  the  same  opinions  were  repeated,  with  this  specific 
41  addition — that  in  either  of  two  cases  (now  happily  not  likely  to 
"  occur) — in  that  of  any  attempt  on  the  part  of  Spain  to  revive  the 
"  obsolete  interdiction  of  intercourse  with  countries  over  which  she 
"  has  no  longer  any  actual  dominion,  or  in  that  of  the  employment 
"  of  foreign  assistance  to  re-establish  her  dominion  in  those  coun- 
u  tries,  by  force  of  arms,  the  recognition  of  such  new  States  by  His 
"  Majesty  would  be  decided  and  immediate. 

"  After  thus  declaring  to  you,  for  the  information  of  the  Court 
"  of  Madrid,  the  deliberate  opinion  of  the  British  Government  on 
"  the  points  on  which  Spain  requires  the  advice  of  her  allies,  it  does 
"  not  appear  to  the  British  Cabinet  at  all  necessary  to  go  into  a 
"  Conference  to  declare  that  opinion  anew ;  even  if  it  were  perfectly 
"  clear,  from  the  tenour  of  M.  Ofalia's  instruction,  that  Great 
"  Britain  is  in  fact  included  in  the  invitation  to  the  Conference  at 
"  Paris. 

"  Every  one  of  the  Powers  so  invited  has  been  constantly  and 
li  unreservedly  apprised,  not  only  of  each  step  which  the  British 
"  Government  has  taken,  but  of  every  opinion  which  it  has  formed 
"  on  this  subject :  and  this  despatch  will  be  communicated  to 
"  them  all. 

"  If  those  Powers  should  severally  come  to  the  same  conclusion 
"  with  Great  Britain,  the  concurrent  expression  of  their  several 


(d)  The  Memorandum  of  Conference,  No.  1. 

(e)  Austria,  Russia,  Prussia,   Portugal,  the    Netherlands,  and  the 
United  States  of  America. 
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"  opinions  cannot  have  less  weight  in  the  judgment  of  Spain,  and 
"  must  naturally  be  more  acceptable  to  her  feelings,  than  if  rack 
"  concurrence,  being  the  result  of  a  Conference  of  Five  Powers, 
"  should  carry  the  appearance  of  a  concerted  dictation. 

"  If  (unhappily,  as  we  think)  the  allies,  or  any  of  them,  should 
"  come  to  a  different  conclusion,  we  shall  at  least  have  avoided  the 
"  inconvenience  of  a  discussion,  by  which  our  own  opinion  could 
"  not  have  been  changed ;  we  shall  have  avoided  an  appearance  of 
11  mystery,  by  which  the  jealousy  of  other  parties  might  have  l*en 
"  excited ;  we  shall  have  avoided  a  delay,  which  the  state  of  the 
"  question  may  hardly  allow. 

"  Meanwhile,  this  explicit  recapitulation  of  the  whole  course  of 
"  our  sentiments  and  of  our  proceedings  on  this  momentous  sab- 
"  ject,  must  at  once  acquit  us  of  any  indisposition  to  answer  the 
"  call  of  Spain  for  friendly  counsel,  and  protect  us  against  the 
"  suspicion  of  having  any  purpose  to  conceal  from  Spain  or  from 
"  the  world. 

"  I  am,  &c, 

"  George  Cakkkg. 

"  The  Right  Hon.  Sir  W.  a  Court,  G.C.B.,  &c.  &c  &c." 


Note  of  Mr.  Secretary  Canning  to  the  Chevalier  de  Los  Rios, 

relative  to  Spanish  America  (/). 

"  Foreign  Office,  March  25, 1825. 

u  The  undersigned,  His  Majesty's  Principal  Secretary  of  State  for 
"  Foreign  Affairs,  is  commanded  by  his  Sovereign  to  deliver  to  the 
"  Chevalier  de  Los  Rios,  for  the  purpose  of  being  transmitted  to 
"  his  Court,  the  following  reply  to  the  official  Note,  addressed  by 
"  His  Excellency  M.  Zea  to  his  Majesty's  Charge*  d' Affaires  at 
"  Madrid,  on  the  21st  of  January. 

"  So  large  a  portion  of  the  official  Note  of  M.  Zea  was  founded 
"  upon  a  denial  of  the  facts  which  had  been  reported  to  the  British 
"  Government,  with  respect  to  the  state  of  several  of  the  countries 
"  of  Spanish  America,  and  upon  an  anticipation  of  events  expected 
"  by  the  Court  of  Spain  to  take  place  in  those  countries,  by  which 
"  the  credibility  of  the  reports  transmitted  to  the  British  Govern- 
u  ment  would  be  effectually  disproved,  that  it  has  been  thought 
"  advisable  to  await  the  issue  of  the  expected  events  in  Spanish 
"  America,  rather  than  to  confront  evidence  with  evidence,  and  to 
"  discuss  probabilities  and  conjectures. 

"  Of  that  issue,  decisive  as  it  appears  to  be,  the  undersigned  * 
"  directed  to  say  no  more  than  that  it  is  a  great  satisfaction  to  the 


(/)  State  Papers,  1824-^5,  vol  xii.  pp.  909-15. 
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'  British  Government  that  it  had  actually  taken  place  before  the 
'  intentions  of  the  British  Government  towards  the  other  countries 

*  of  Spanish  America  were  announced.  Those  intentions,  there- 
'  fore,  cannot  by  possibility  have  had  the  slightest  influence  upon 

*  the  result  of  the  war  in  Peru. 

"  With  this  single  observation,  the  undersigned  is  directed  to 
'  pass  over  all  that  part  of  M.  Zea's  Note  which  turns  upon  the 
'  supposed  incorrectness  of  the  information  on  which  the  decision 
1  of  die  British  Government  was  founded. 

"  The  questions  which  remain  to  be  examined  are,  whether,  in 
1  treating  with  de  facto  Governments,  now  established  beyond  the 

*  danger  of  any  external  assailment,  Great  Britain  has  violated 
'  either  any  general  principle  of  International  Law,  or  any  positive 
1  obligation  of  Treaty. 

"  To  begin  with  the  latter,  as  the  more  specific  accusation. 

"  M.  Zea  brings  forward,  repeatedly,  the  general  charge  of  vio- 
'  lated  Treaties;  but  as  he  specifies  only  two — that  of  1809  and 
'  that  of  1814,  it  may  be  presumed  that  he  relies  on  them  alone 

*  to  substantiate  this  charge. 

"  First,  as  to  the  Treaty  of  1809  :— 

"  That  Treaty  was  made  at  the  beginning  of  the  Spanish  struggle 
'  against  France,  and  was  directed  wholly,  and  in  terms  not  to  be 
'  misapprehended,  to  the  circumstances  of  the  moment  at  which  it 
'  was  made.  It  was  a  Treaty  of  Peace,  putting  an  end  to  the  war, 
'  in  which  we  had  been,  since  1804,  engaged  with  Spain.  It  is 
'  expressly  described  in  the  first  Article  as  a  Treaty  of  *  Alii- 
1  ance  during  the  War,'  in  which  we  were  engaged,  jointly  with 
'  Spain  against  France.  All  the  stipulations  of  the  Treaty  had 
'  evident  reference  to   the    declared   determination   of  the  then 

*  Ruler  of  France,  to  uphold  a  branch  of  his  own  family  upon  the 

*  Throne  of  Spain  and  of  the  Indies;  and  they  undoubtedly  pledged 
4  us  to  Spain  not  to  lay  down  our  arms  until  that  design  should  be 
'  defeated  in  Spain,  and  the  pretension  altogether  abandoned  as  to 

*  America — a  pledge  which  it  is  not,  and  cannot  be  denied,  that 
'  Great  Britain  amply  redeemed.  But  those  objects  once  accom- 
'  plished,  the  stipulations  of  the  Treaty  were  fulfilled,  and  its  obli- 
'  gations  necessarily  expired,  together  with  the  matter  to  which 
1  they  related. 

"  In  effect,  at  the  happy  conclusion  of  the  war  in  the  Peninsula, 
and  after  the  restoration,  by  British  assistance,  of  His  Catholic 
Majesty  to  the  throne  of  his  ancestors,  the  Treaty  of  1809  was 
replaced  by  the  Treaty  of  1814.  And  what  does  that  Treaty 
contain  ? — First,  the  expression  of  an  earnest  wish  on  the  part 
of  His  Majesty  that  Spanish  America  may  be  re-united  to  the 
Spanish  Monarchy;  and,  secondly,  an  engagement  to  prohibit 
British  subjects  from  supplying  the  Spanish  Americans  with 
munitions  of  war.  This  engagement  was  instantly  carried  into 
TOL.  II.  N  N 
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"  effect  by  an  Order  in  Council  of  1814.  And  in  furtherance  of 
"  the  like  object,  beyond  the  obligation  of  the  Treaty,  an  Act  cf 
"  Parliament  was  passed  in  1819,  prohibiting  the  service  of  British 
"  subjects  in  the  ranks  of  the  resisting  Colonies. 

"  That  the  wish  expressed  in  this  Treaty  was  sincere,  the  proof 
"  is  to  be  found,  not  only  in  the  measures  above  mentioned,  bti 
"  in  the  repeated  offers  of  Great  Britain  to  mediate  between 
"  Spain  and  her  colonies.  Nor  were  these  offers  of  mediatwc, 
"  as  M.  de  Zea  alleges,  uniformly  founded  on  the  single  basis  of  the 
"  admission  by  Spain  of  the  independence  of  the  Spanish  provinces. 

"  Years  had  elapsed,  and  many  opportunities  had  been  misxi 
"  of  negotiating  on  better  terms  for  Spain,  before  that  basis  waa 
"  assumed  to  be  the  only  one  on  which  negotiation  could  be  suocee- 
u  fully  opened. 

"  It  was  not  assumed  in  1812,  when  our  mediation  was  offered  to 
"  the  Cortes. 

"  It  was  not  assumed  in  1815,  when  Spain  asked  our  mediation, 
"  but  refused  to  state  the  terms  to  which  she  was  willing  to  agree. 

"It  was  not  assumed  in  1818,  in  the  Conferences  at  Aix-ia- 
"  Chapelle,  in  which  Conferences  the  question  of  an  arrangement 
"  between  Spain  and  her  Americas  was,  for  the  first  and  last  time, 
"  discussed  between  the  Great  Powers  of  Europe. 

"  After  the  silence,  indeed,  which  Spain  observed,  as  to  the 
"  opinion  of  the  Powers  assisting  at  those  Conferences,  when  laid 
"  before  her,  two  things  became  perfectly  clear ;  the  first,  that  Spain 
"  had,  at  that  time,  no  serious  intention  of  offering  any  terms,  such 
"  as  the  Spanish  American  Provinces  were  likely  to  accept ;  the 
"  second,  that  any  subsequent  reference  of  the  subject  to  a  Cod- 
"  gress  must  be  wholly  fruitless  and  unsatisfactory.  From  that 
"  time  forth,  Great  Britain  abstained  from  stirring  the  subject  of 
"  negotiation  with  the  Colonies,  till,  in  the  month  of  May,  1825, 
"  Spain  spontaneously  announced  to  Great  Britain  that  she  had 
"  measures  in  contemplation  for  the  pacification  of  her  Americas, 
"  on  a  basis  entirely  new,  which  basis,  however,  was  not  explicitly 
"  described. 

"  In  answer  to  that  notification,  Spain  was  exhorted  by  Great 
"  Britain  to  hasten,  as  much  as  possible,  her  negotiation  with  the 
"  Colonies,  as  the  course  of  events  was  evidently  so  rapid  as  not  to 
"  admit  of  a  much  longer  delay; — but  no  suggestion  was  even  then 
"  brought  forward  by  Great  Britain  as  to  the  adoption  of  the  basis 
"  of  independence. 

"  The  first  suggestion  of  that  basis  came,  in  feet,  from  the  Govem- 
"  ment  of  Spain  itself,  in  the  month  of  November,  1822,  when  the 
"  British  Minister  at  Madrid  received  an  intimation  that  the  Cortes 
"  meditated  opening  negotiations  with  the  Colonies,  on  the  basis  of 
"  Colonial  Independence — negotiations  which  were  in  feet  subee- 
"  quently  opened,  and  carried  to    a  successful  termination,  with 
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14  Buenos  Ayres,  though  they  were  afterwards  disavowed  by  His 
"  Catholic  Majesty. 

"  It  was  not  till  after  this  last-mentioned  communication  from 
"  the  Spanish  Government,  that  Great  Britain  expressed  the  opinion 
"  which  she  entertained,  as  to  the  hopelessness  of  negotiating  upon 
"  any  other  basis  than  that  then  first  suggested  by  the  Spanish 
"  Government. 

"  This  opinion,  stated  (as  has  been  said),  in  the  first  instance, 
"  confidentially  to  Spain,  was,  nearly  a  twelvemonth  afterwards, 
"  that  is  to  say,  in  the  month  of  October,  1823,  mentioned  by  the 
"  undersigned,  in  a  Conference  with  the  French  Ambassador  in 
"  London,  the  substance  of  which  Conference  was  communicated 
"  to  Spain,  and  to  other  Powers.  It  was  repeated  and  enforced  in 
"  the  despatch  from  the  undersigned  to  Sir  William  a  Court,  in 
"  January,  1824. 

"  Nothing,  therefore,  can  be  less  exact  than  the  supposition  that 
"  Great  Britain  has  uniformly  put  forward  the  basis  of  Independence 
"  as  the  sine  qud  non  condition  of  her  counsel  and  assistance  to 
"  Spain,  in  negotiation  with  her  Colonies. 

"  To  come  now  to  the  Second  Charge  against  Great  Britain, — 
"  the  alleged  violation  of  general  International  Law.  Has  it  ever 
"  been  admitted  as  an  axiom,  or  ever  been  observed  by  any  nation 
"  or  Government  as  a  practical  maxim,  that  no  circumstances,  and 
"  no  time,  should  entitle  a  de  facto  Government  to  recognition  ? — 
"  or  should  entitle  Third  Powers,  who  may  have  a  deep  interest  in 
"  defining  and  establishing  their  relations  with  a  de  facto  Govern- 
"  ment,  to  do  so  ? 

"  Such  a  proceeding  on  the  part  of  Third  Powers,  undoubtedly 
"  does  not  decide  the  question  of  right  against  the  mother  country. 

"  The  Netherlands  had  thrown  off  the  supremacy  of  Spain  long 
"  before  the  end  of  the  sixteenth  century ;  but  that  supremacy  was 
11  not  formally  renounced  by  Spain  till  the  Treaty  of  Westphalia 
"  in  1648.  Portugal  declared,  in  1640,  her  independence  of  the 
"  Spanish  Monarchy ;  but  it  was  not  till  1668  that  Spain,  by 
"  Treaty,  acknowledged  that  independence. 

"  During  each  of  these  intervals,  the  abstract  rights  of  Spain 
"  may  be  said  to  have  remained  unextinguished.  But  Third  Powers 
"  did  not,  in  either  of  these  instances,  wait  the  slow  conviction  of 
"  Spain,  before  they  thought  themselves  warranted  to  establish 
"  direct  relations,  and  even  to  contract  intimate  alliances  with  the 
"  Republic  of  the  United  Netherlands,  as  well  as  with  the  new 
"  monarchy  of  the  House  of  Braganza. 

"  The  separation  of  the  Spanish  Colonies  from  Spain  has  been 
"  neither  our  work  nor  our  wish.  Events,  in  which  the  British 
"  Government  had  no  participation,  decided  that  separation, — a 
"  separation  which,  we  are  still  of  opinion,  might  have  been  averted, 
"  if  our  counsels  had  been  listened  to  in  time.     But  out  of  that 

n  n  2 
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"  separation  grew  a  state  of  things,  to  which  it  was  the  duty  of  the 
44  British  Government  (in  proportion  as  it  became  the  plain  and 
44  legitimate  interest  of  the  nation  whose  welfare  is  committed  to  h? 
"  charge)  to  conform  its  measures,  as  well  as  its  language,  not 
44  hastily  and  precipitately,  but  with  due  deliberation  and  circum-  " 
44  spection. 

"  To  continue  to  call  that  a  possession  of  Spain,  in  which  ill 
"  Spanish  occupation  and  power  had  been  actually  extinguished 
"  and  effaced,  could  render  no  practical  service  to  the  mother ' 
44  country ;  but  it  would  have  risked  the  peace  of  the  world.  For 
"  all  political  communities  are  responsible  to  other  political  cod* 
44  muni  ties  for  their  conduct ;  that  is,  they  are  bound  to  perform  tk 
"  ordinary  international  duties,  and  to  afford  redress  for  any  fioli- 
44  tion  of  the  rights  of  others  by  their  citizens  and  subjects. 

41  Now,  either  the  mother  country  must  have  continued  respon- 
44  sible  for  acts  over  which  it  could  no  longer  exercise  the  shadow 
44  of  a  control,  or  the  inhabitants  of  those  countries,  whose  inde- 
44  pendent  political  existence  was,  in  fact,  established,  but  to  whom 
44  the  acknowledgment  of  that  independence  was  denied,  must  hire 
44  been  placed  in  a  situation,  in  which  they  were  either  wholly  irre- 
44  sponsible  for  all  their  actions,  or  were  to  be  visited,  for  such  o; 
44  those  actions  as  might  furnish  ground  of  complaint  to  other 
44  nations,  with  the  punishment  due  to  pirates  and  outlaws. 

44  If  the  former  of  these  alternatives — the  total  irresponsibility  of 
44  unrecognised  States — be  too  absurd  to  be  maintained ;  and  if  the 
"  latter — the  treatment  of  their  inhabitants  as  pirates  and  outlaw*- 
11  be  too  monstrous  to  be  applied,  for  an  indefinite  length  of  time,  to 
44  a  large  portion  of  the  habitable  globe,  no  other  choice  remained 
44  for  Great  Britain,  or  for  any  country  having  intercourse  with  the 
44  Spanish  American  Provinces,  but  to  recognise,  in  due  time,  their 
44  political  existence  as  States,  and  thus  to  bring  them  within  the 
44  pale  of  those  rights  and  duties  which  civilised  nations  are  boon:! 
44  mutually  to  respect,  and  are  entitled  reciprocally  to  claim  from 
44  each  other. 

44  The  example  of  the  late  Revolution  in  France,  and  of  the  ulri- 
44  mate  happy  restoration-  of  His  Majesty,  Louis  XVI II.,  is  pleaded 
44  by  M.  Zea  in  illustration  of  the  principle  of  unextinguishable  righ: 
44  in  a  legitimate  Sovereign,  and  of  the  respect  to  which  that  right 
44  is  entitled  from  all  foreign  Powers;  and  he  calls  upon  Great 
44  Britain,  in  justice  to  her  own  consistency,  to  act  with  the  same 
44  reserve  towards  the  new  States  of  Spanish  America,  which  siw 
44  employed,  so  much  to  her  honour,  towards  revolutionary  France. 

44  But  can  M.  Zea  need  to  be  reminded  that  every  Power  in 
44  Europe,  and  specifically  Spain  amongst  the  foremost,  not  only 
14  acknowledged  the  several  successive  Governments,  de  facto,  hy 
44  which  the  House  of  Bourbon  was  first  expelled  from  the  throne 
44  of  France,  and  afterwards  kept  for  near  a  quarter  of  a  century 
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"  out  of  possession  of  it,  but  contracted  intimate,  alliances  with  them 
"  all ;  and,  above  all,  with  that  which  M.  Zea  justly  describes  as  the 
"  strongest  of  de  facto  Governments — the  Government  of  Bonaparte, 
"  against  whom,  not  any  principle  of  respect  for  the  rights  of  legi- 
"  titnate  monarchy,  but  his  own  ungovernable  ambition,  finally 
"  brought  combined  Europe  into  the  field  ? 

"  There  is  no  use  in  endeavouring  to  give  a  specious  colouring  to 
"  facts  which  are  now  the  property  of  history. 

"  The  undersigned  is,  therefore,  compelled  to  add  that  Great 
"  Britain  herself  cannot  justly  accept  the  praise  which  M.  Zea  is 
"  willing  to  ascribe  to  her  in  this  respect ;  nor  can  she  claim  to  be 
"  altogether  exempted  from  the  general  charge  of  having  treated 
"  with  the  Powers  of  the  French  Revolution. 

"  It  is  true,  indeed,  that  up  to  the  year  1796  she  abstained  from 
"  treating  with  revolutionary  France,  long  after  other  Powers  of 
"  Europe  had  set  her  the  example.  But  the  reasons  alleged  in  Par- 
"  liament,  and  in  State  Papers,  for  that  abstinence,  was  the  unsettled 
"  state  of  the  French  Government.  And  it  cannot  be  denied  that, 
"  both  in  1796  and  1797,  Great  Britain  opened  a  negotiation*  for 
"  peace  with  the  Directory  of  France — a  negotiation,  the  favourable 
"  conclusion  of  which  would  have  implied  a  recognition  of  that 
"  form  of  Government ;  that  in  1801,  she  made  peace  with  the  Con- 
"  sulate ;  that  if,  in  1806,  she  did  not  conclude  a  Treaty  with 
"  Bonaparte,  Emperor  of  France,  the  negotiation  was  broken  off 
"  merely  on  a  question  of  terms ;  and  that  if,  from  1808  to  1814, 
"  she  steadily  refused  to  listen  to  any  overtures  from  France,  she 
"  did  so,  declaredly  and  notoriously,  on  account  of  Spain  alone, 
"  whom  Bonaparte  pertinaciously  refused  to  admit  as  party  to  the 
"  negotiation. 

"  Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the  year 
"  in  which  the  Bourbon  Dynasty  was  eventually  restored,  peace 
"  would  have  been  made  by  Great  Britain  with  Bonaparte,  if  he 
"  had  not  been  unreasonable  in  his  demands ;  and  Spain  cannot  be 
"  ignorant  that,  even  after  Bonaparte  was  set  aside,  there  was 
"  question  among  the  allies  of  the  possible  expediency  of  placing 
"  some  other  than  a  Bourbon  on  the  throne  of  France. 

"  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of  Europe, 
"  and  even  to  that  of  Great  Britain  herself,  with  respect  to  the 
"  French  E evolution,  does  but  recall  abundant  instances  of  the 
"  recognition  of  de  facto  Governments ;  by  Great  Britain,  perhaps, 
"  later  and  more  reluctantly  than  by  others,  but  by  Great  Britain 
"  herself,  however  reluctant,  after  the  example  set  to  her  by  the 
"  other  Powers  of  Europe,  and  specifically  by  Spain. 

"  There  are  two  other  points  in  M.  Zea's  Note,  which  appear  to 
"  call  for  particular  observation. 

"  M.  Zea  declares,  that  the  King  of  Spain  will  never  recognise 
"  the  new  States  of  Spanish  America,  and  that  His  Majesty  will 
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"  never  cease  to  employ  the  force  of  arms  against  his  rebellions 
"  subjects  in  that  part  of  the  world. 

"  We  have  neither  the  pretension  nor  the  desire  to  control  Hi* 
"  Catholic  Majesty's  conduct ;  but  this  declaration  of  M.  Zet  com- 
"  prises  a  complete  justification  of  our  conduct,  in  having  taken  the 
"  opportunity  which,  to  us,  seemed  ripe  for  placing  our  relation! 
"  with  the  new  States  of  America  on  a  definite  footing.    For  this 
"  declaration  plainly  shows,  that  the  complaint  against  us  is  act 
"  merely  as  to  the  mode  or  the  time  of  our  advances  towards  thoe 
"  States ;  it  shows  that  the  dispute  between  ua  and  Spain  is  net 
"  merely  as  to  the  question  of  fact,  whether  the  internal  condition 
"  of  any  of  those  States  be  such  as  to  justify  the  entering  into  dtfi- 
"  nite  relations  with  them ;   that  it  was  not  merely  a  reasonable 
"  delay  for  the  purpose  of  verifying  contradictory  reports,  and  of 
"  affording  opportunity  for  friendly  negotiation,  that  was  required 
"  of  us ;  it  shows  that  no  extent  of  forbearance  on  our  part  would 
"  have  satisfied  Spain ;  and  that,  defer  our  advances  towards  the 
"  new  States  as  long  as  we  might,  we   should  still  have  had  to 
"  make  them  without  the  consent  of  Spain  ;  for  that  Spain  is  de- 
"  termined  against  all  compromise,  under  any  circumstances  and 
"  at  any  time,  and  is  resolved  upon  interminable  war  with  her  late 
"  Colonies  in  America. 

"  M.  Zea  concludes  with  declaring,  that  His  Catholic  Majesty 
"  will  protest,  in  the  most  solemn  manner,  against  the  measure 
"  announced  by  the  British  Government,  as  violating  existing 
"  Treaties,  and  the  imprescriptible  rights  of  the  throne  of  Spain. 

"  Against  what  will  Spain  protest  ? 

"  It  has  been  proved  that  no  Treaties  are  violated  by  us;  and 
"  we  admit  that  no  question  of  right  is  decided,  by  our  recognition 
"  of  the  new  States  of  America. 

"  But,  if  the  argument  upon  which  this  declaration  is  founded 
"  be  true,  it  is  eternal  ;  and  the  offence  of  which  we  are  guilty,  in 
"  placing  our  intercourse  with  those  countries  under  the  protection 
"  of  Treaties,  is  one  of  which  no  time  and  no  circumstances  could. 
"  in  the  view  of  Spain,  have  mitigated  the  character. 

"  Having  thus  entered,  with  great  pain  and  unwillingness,  into 
"  the  several  topics  of  M.  Zea's  Note,  the  undersigned  is  directed, 
"  in  conclusion,  to  express  the  anxious  hope  of  his  Government, 
"  that  a  discussion,  now  wholly  without  object,  may  be  allowed 
"  here  to  close.  The  undersigned  is  directed  to  declare  to  the 
"  Spanish  Minister,  that  no  feelings  of  ill-will,  or  even  of  indifference, 
"  to  the  interests  of  His  Catholic  Majesty,  has  prompted  the  steps 
"  which  His  Majesty's  Government  has  taken, — that  His  Majesty 
"  still  cherishes  an  anxious  wish  for  the  welfare  of  Spain,— a^ 
"  that  His  Majesty  still  retains  the  disposition,  and  commands  the 
"  undersigned  again  to  renew  to  His  Catholic  Majesty's  Gorern- 
"  ment  the  offer,   to   employ  His  Majesty's  good  offices,  for  the 
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41  bringing  about  of  any  amicable  arrangement  which  may  yet  be 
"  practicable,  between  His  Catholic  Majesty  and  the  countries  of 
"  America  which  have  separated  themselves  from  Spain. 

"  The  undersigned,  &a, 

"  George  Canning. 
"  The  Chevalier  de  Los  Bios:1 


BEPLY  OF  MR.  SECRETARY  CANNING   TO  A  LETTER  OF  M.  RADIOS  RELATIVE 
TO  THE  "  RUSSIAN  MEMOIR  ON  THE  PACIFICATION  OF  GREECE"  (g). 

Foreign  Office,  December  1st,  1824. 
"  Sir, 

"  1  have  to  acknowledge  the  receipt  of  the  letter  which  you  did  me 
"  the  honour  to  address  to  me  on  the  £f  th  of  August  (but  which 
"  reached  my  hands  only  on  the  4th  of  November),  expressing  the 
"  opinion  of  the  Greek  Provisional  Government  upon  a  paper 
"  which  has  been  published  in  the  Gazettes  of  Europe,  purporting 
"  to  be  a  Plan  of  Pacification  for  Greece,  drawn  up  by  the  Court 
"  of  St.  Petersburg. 

"  That  the  publication  of  the  paper  in  question  is  unauthorised 
"  cannot  be  doubted.  Whether  the  paper  itself  be  authentic,  it  is 
"  not  for  me  to  admit  or  to  deny  ;  but  it  is  due  to  the  Court  of  St 
"  Petersburg  to  declare  to  you,  that  any  plan  of  pacification 
"  emanating  from  that  Court  would  be  drawn  up  (as  the  British 
"  Government  sincerely  believe)  in  anything  but  an  unfriendly 
"  disposition  towards  Greece ;  that  no  such  plan  has  been  definitely 
"  settled  (as  your  letter  appears  to  assume)  with  the  intention  of 
"  imposing  it  either  upon  Greece  or  upon  the  Turkish  Government; 
"  and  that  whatever  plan  the  Emperor  of  Russia  might  have  in 
"  contemplation  would  be  submitted  by  His  Imperial  Majesty  to 
"  several  of  the  Powers  of  Europe,  His  Imperial  Majesty's  allies,  for 
"  their  consideration,  before  any  proposition  founded  thereupon 
"  would  be  made  to  the  contending  parties.  The  Emperor  of 
"  Russia  had,  it  is  true,  suggested  to  his  allies  the  expediency  of 
"  proposing,  simultaneously  to  the  Porte  and  to  the  Provisional 
"  Government  of  Greece,  a  suspension  of  hostilities,  for  the  pur- 
"  pose  of  allowing  time  for  an  amicable  intervention  between  them. 
"  Nor  would  the  British  Government  have  refused,  at  a  proper  time, 
"  to  be  party  to  that  proposal. 

"  It  is  but  just  to  add  that  the  paper  which  has  attracted  the 
"  indignation  of  the  Greek  Provisional  Government  has  been  viewed 
"  with  no  less  indignation  by  the  Divan. 

"  While  the  Greeks  profess  an  insurmountable  abhorrence  of  any 


(a)  State  Papers,  vol.  xii.  1824-5,  p.  900  et  seq. 
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'*  settlement  short  of  the  establishment  of  their  independence  as  a 
"  nation,  the  Divan  abjure  all  modes  of  reconciliation  short  of  an 
"  unqualified  re-establishment  of  their  sovereignty  over  Greece. 

"  Between  two  parties  bo  disposed  there  can,  indeed,  be  little 
"  hope  of  an  acceptable  and  successful  mediation.  But,  to  haie 
"  felt  and  expressed  a  desire  to  mediate,  before  the  extreme  rebe- 
"  mence  of  these  opposite  resolutions  was  known,  and  while  the 
"  varying  fortune  of  the  war  appeared  to  furnish  to  both  parties  not 
"  unreasonable  motives  for  a  compromise,  surely  cannot  be  imputed, 
"  either  to  Russia,  if  she  originated  the  project  of  such  a  compro- 
"  mise,  or  to  those  who  might  have  been  prepared  to  deliberate  in 
"  concert  with  her  upon  it,  as  a  crime. 

"  The  paper,  purporting  to  be  a  Russian  memoir,  contains  the 
"  elements  of  a  compromise,  though  not  adjusted,  perhaps,  exactly 
"  in  the  proportions  in  which  they  might  finally  have  been  arranged 
"  for  proposal  to  the  belligerent  parties. 

"  If  the  sovereignty  of  the  Turks  were  not  to  be  absolutely 
"  restored,  nor  the  independence  of  the  Greeks  to  be  absolutely 
"  acknowledged  (to  propose  either  of  which  extremes  would  have 
"  been,  not  to  mediate,  but  to  take  a  decided  part  in  the  contest), 
"  there  was  necessarily  no  other  choice  than  to  qualify,  in  some  mode 
"  and  degree,  the  sovereignty  of  the  one  and  the  independence 
"  of  the  other ;  and  the  mode  and  degree  of  that  qualification  seemed 
"  to  constitute  the  question  for  enquiry  and  deliberation. 

"  Either  party,  no  doubt,  had  it  in  its  power  to  defeat  any  plan 
"  of  compromise,  however  rational  in  its  principles  or  impartial  in 
"  its  provisions.  And  the  previous  knowledge  that  both  parties 
"  would  concur  in  rejecting  any  plan  of  compromise  that  could  be 
"  devised  renders  any  hope  of  successful  intervention,  at  the  present 
"  moment,  utterly  vain. 

"  On  the  remainder  of  your  letter,  which,  in  effect,  calls  upon 
"  the  British  Government  to  take  part  with  the  Greeks  in  the 
"  struggle  for  their  independence,  comparing  their  merits  and 
"  claims  with  those  of  the  Provinces  of  Spanish  America,  which 
"  have  separated  themselves  from  the  mother  country,  I  have  only 
"  to  observe,  that,  with  respect  to  the  contest  between  Spain  and 
"  the  several  countries  of  Spanish  America,  Great  Britain  has  pro- 
"  fessed  and  maintained  a  strict  neutrality  ;  and  that  the  like  neu- 
"  trality  has  been  observed  by  Great  Britain  in  the  contest  now 
"  raging  in  Greece.  The  belligerent  rights  of  the  Greeks  hare 
"  been  uniformly  respected ;  and  if  the  British  Government  has 
"  found  itself  compelled,  on  a  recent  occasion,  to  repress  the  excess 
"  to  which  certain  of  those  rights  were  attempted  to  be  carried,  the 
"  British  Government  is  satisfied  that  such  a  necessity  will  not 
"  occur  again. 

"  The  Provisional  Government  of  Greece  may  rely  upon  the 
"  continuance  of  the  same   scrupulous  neutrality.     They  may  be 
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assured,  not  only  that  Great  Britain  would  not  be  concerned  in 
"  any  attempt  (if  such  attempt  were  in  contemplation)  to  force  upon 
"  them  a  plan  of  pacification  contrary  to  their  wishes,  but  that,  if 
"  they  should  at  any  time  hereafter  think  fit  to  solicit  our 
"  mediation,  we  should  be  ready  to  tender  it  to  the  Porte,  and,  if 
u  accepted  by  the  Porte,  to  do  our  best  to  carry  it  into  effect,  con- 
"  jointly  with  other  Powers,  whose  co-operation  would  at  once  give 
u  facility  to  any  arrangement,  and  afford  the  best  security  for  its 
"  duration. 

"  This  appears  to  the  British  Government  all  that  can  reasonably 
"  be  asked  of  them.  They  cannot  accuse  themselves  of  having  in 
"  any  way,  directly  or  indirectly,  instigated  the  commencement  of 
"  the  Greek  enterprise,  nor  of  having  in  any  way  interfered  in  its 
"  progress. 

"  Connected  with  the  Porte  by  the  established  relations  of  amity, 
"  and  by  the  ancient  obligations  of  Treaties,  which  the  Porte  has 
"  not  violated,  it  surely  cannot  be  expected  that  England  should 
"  engage  in  unprovoked  hostilities  against  that  Power  in  a  quarrel 
"  not  her  own. 

"  I  trust,  Sir,  that  the  exposition  which  I  have  thus  the  honour 
"  to  address  to  you  will  be  considered  as  affording  sufficient  answer 
"  to  any  suspicions  or  imputations  which  error  or  intrigue  may 
"  have  propagated  against  the  intentions  of  the  British  Government 
"  towards  Greece,  and  will  be  accepted  as  a  proof  at  once  of  the 
"  purity  of  our  views,  and  of  the  frankness  with  which  we  are  ready 
"  to  declare  them. 

"  I  am,  &c, 

"  George  Canning. 

"  The  Secretary  of  the  Provisional 
Government  of  Greece" 


"  PROTOCOLE   DE   LA   CONFERENCE  TENUE  AU   FOREIGN  OFFICE,  LE 

19    FEVRIER    1831    (A). 

"  Pre*  sens  : — Les  P16nipotentiaires    d'Autriche,  de  France,  de  la 
"  Grande- Bretagne,  de  Prusse,  et  de  Russie. 

"  Les  Pllnipotentiaires  des  Cours  d'Autriche,  de  France,  de  la 
"  Grande-Bretagne,  de  Prusse,  et  de  Russie,  s'ltant  assembles,  ont 
"  porte*  toute  leur  attention  sur  les  interpretations  diverses  donn£es 
"  au  Protocole  de  la  Conference  de  Londres,  en  date  du  20  De- 
"  cembre  1830,  et  aux  principaux  Actes  dont  il  a  £te*  suivi.  Les 
"  deliberations  des  Plenipotentiaires  les  ont  conduits  a  reconnoitre 


(h)  Protocole  of  Conferences  in  London  relative  to  Belgium,  1830-J 
part  i.  No.  10,  pp.  59-65. 
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"  unanimement,  quUls  doivent  h  la  position  des  Cinq  Court,  commt 
"  a  la  cause  de  la  paix  generate,  qui  est  leur  propre  causey  ei  cells  it 
"  la  civilisation  Europe'enne,  de  rappeler  id  le  grand  principt  it 
"  droit  public,  clont  les  Actes  de  la  Conference  de  Londres  n  ont /ml 
"  qu'offrir  une  application  salutaire  et  constants 

"  D'apres  ce  principe  dun  ordre  superieur,  les  Trustee  ne  perdest 
"  pas  leur  puissance,  quels  que  soient  les  changemens  qui  inter- 
"  viennent  dans  torganiaation  interieure  des  pcuples.  Pour  juger 
"  de  l'application  que  les  Cinq  Cours  ont  faite  de  ce  meme  principe, 
M  pour  apprecier  les  determinations  qu'elles  ont  prices  relativemesi 
"  a  la  Belgique,  il  suffit  de  se  reporter  a  l'epoque  de  I'annee  1814. 

"  A  cette  epoque  les  Provinces  Beiges  etaient  occupies  militaire- 
"  ment  par  l'Autriche,  la  Grande-Bretagne,  la  Prusse,  et  la  Koasie ; 
"  et  les  droits  que  ces  Puissances  exercaient  sur  elles  furent  com- 
"  pletes  par  la  renonciation  de  la  France  a  la  possession  de  ces 
"  m€mes  Provinces.  Mais  la  renonciation  de  la  France  n'eut  pas 
"  lieu  au  profit  des  Puissances  occupantes.  EUe  tint  a  une  pensee 
"  d'un  ordre  plus  e*leve\  Les  Puissances,  et  la  France  elle-meme, 
"  egalement  de&nteress£es  alors  comme  aujourd'hui  dans  leurs  met 
"  sur  la  Belgique,  en  garderent  la  disposition  et  non  la  souverainete, 
"  dans  la  seule  intention  de  faire  concourir  les  Provinces  Beiges  a 
"  Velablissement  d'un  juste  equilibre  en  Europe,  et  au  maintten  de 
"  la  paix  generate.  Ce  fut  cette  intention  qui  preaida  a  leurs  stipu- 
"  Jations  ulterieures ;  ce  fut  elle  qui  unit  la  Belgique  a  la  HoUande; 
"  ce  fut  elle  qui  porta  les  Puissances  a  assurer  des-lors  aux  Beiges 
"  le  double  bienfait  destitutions  libres,  et  d'un  commerce  fecaad 
"  pour  eux  en  richesse  et  en  developpeinent  d'industrie. 

"  L'union  de  la  Belgique  avec  la  HoUande  se  brisa.  Des  com- 
"  munications  officielles  ne  tarderent  pas  a  convaincre  les  Cinq 
"  Cours  que  les  moyens  primitivement  destines  a  la  maintenir,  ne 
"  pourraient  plus  ni  la  r&ablir  pour  le  moment,  ni  la  conserver  par 
"  la  suite ;  et  que  desormais,  au  lieu  de  confondre  les  affections  et 
"  le  bonbeur  des  deux  peuples,  elle  ne  mettrait  en  presence  que  les 
"  passions  et  les  haines,  elle  ne  ferait  jaillir  de  leur  choc  que  la 
"  guerre  avec  tous  ses  desastres.  II  n'appartenait  pas  aux  Puis- 
"  sances  de  juger  des  causes  qui  venaient  de  rompre les  liens  qu'elka 
"  avaient  formes.  Mais  quand  elles  voyaient  ces  liens  rompua,  il  leur 
,  "  appartenait  d'atteindre  encore  Tobjet  qu'elles  s'^taient  propose  en 
"  les  formant. 

"  II  leur  appartenait  d'assurer,  a  la  faveur  de  combinaisons  nou- 
"  velies,  cette  tranquillity  de  1'Europe,  dont  l'union  de  la  Belgique 
"  avec  la  HoUande  avait  constitue'  une  des  bases.  Les  Puissances 
"  y  Etaient  imp£rieusement  appel£es.  Elles  avaient  le  droit,  et  les 
"  evenemens  leur  imposaient  le  devoir,  d'empecher  que  les  Provinces 
"  Beiges,  devenues  independantes,  ne  portassent  atteintea  lasecurite 
"s  general?,  et  a  l'^quilibre  Europeen. 

u  Un  tel  devoir  rcndait  inutile  tout  concours  etranger.      Pour 
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"  agir  ensemble,  les  Puissances  n'avaient  qu'a  consulter  leurs 
"  Trails,  qu'a  mesurer  l'etendue  des  dangers  que  leur  inaction  ou 
44  leur  disaccord  aurait  fait  naitre.  Les  d-marches  des  Cinq  Cours 
"  a  Feffet  d'amener  la  cessation  de  la  lutte  entre  la  Hollande  et 
"  la  Belgique,  et  leur  ferine  resolution  de  mettre  fin  a  toute  mesure 
"  qui,  de  part  ou  d'autre,  await  eu  un  caractere  hostile,  furent  les 
"  premieres  consequences  de  1'identite*  de  leurs  opinions  sur  la  valeur 
"  et  les  principes  des  transactions  solennelles  qui  les  lient. 

"  L'effusion  du  sang  s'arr€ta ;  la  Hollande,  la  Belgique,  et  menie 
"  les  Etats  voisins,  leur  sont  ^galemeut  redevables  de  ce  bienfait. 

"  La  seconde  application  des  mexnes  principes  eut  lieu  dans  le 
"  Protocole  du  20  Decembre  1830. 

"  A  1'expose  des  motifs  qui  d£terminaient  les  Cinq  Cours,  cet 
"  Acte  associa  la  reserve  des  devoirs  dont  la  Belgique  resterait 
"  chargee  envert  l'Europe,  tout  en  voyant  s'accomplir  ses  vceux  de 
"  separation  et  d'independance. 

"  Cbaque  nation  a  ses  droits  particuliers ;  mais  l'Europe  aussi  a 
"  son  droit — c'est  Tordre  social  qui  le  lui  a  donne* 

"  Les  Traites  qui  regissent  l'Europe,  la  Belgique  devenue  inde1- 
"  pen  dan  te,  les  trouvait  faits  et  en  vigueur.  Elle  devait  done  les 
"  respecter,  et  ne  pouvait  pas  les  enfreindre.  En  les  respectant, 
"  elle  se  conciliait  avec  I'inter&t  et  le  repos  de  la  grande  commu* 
"  naute1  des  Etats  Europeans.  En  les  enfreignant,  elle  eut  amene" 
"  la  confusion  et  la  guerre.  Les  Puissances  seules  pouraient  pr£- 
"  venir  ce  malheur,  et  puisqu'elles  le  pouvaient,  elles  le  devaient. 
"  Elles  devaient  faire  prevaloir  la  salutaire  maxime,  que  les  evene- 
"  mens  qui  font  naitre  en  Europe  un  Etat  nouveau  ne  lui  donnent 
"  pas  plus  le  droit  d'alt£rer  le  systeme  general,  dans  lequel  il  entre, 
"  que  les  changemens  survenus  dans  la  condition  d'un  Etat  ancien, 
"  ne  l'autorisent  a  se  croire  delte  de  ses  engagemens  anterieurs. 
"  Maxime  de  tous  les  peuples  civilises ;  maxime  qui  se  rattache 
"  au  principe  mdme  d'apres  lequel  les  Etats  survivent  a  leurs  Gou- 
"  vernemens,  et  les  obligations  imprescriptibles  des  Trails,  a  ceux 
"  qui  les  contractent ;  maxime,  enfin,  qu'on  n'oublierait  pas,  sans 
"  faire  r&rograder  la  civilisation,  dont  la  morale  et  la  foi  publiques 
"  sont  heureusement  et  les  premieres  consequences  et  les  premieres 
"  garanties. 

"  Le  Protocole  du  20  Decembre  fut  l'expression  de  ces  verites ; 
"  il  statua,  *  Que  la  Conference  s'occuperait  de  discuter  et  de  con- 
"  certer  les  nouveaux  arrangemens  les  plus  propres  a  combiner 
"  l'independance  future  de  la  Belgique  avec  les  stipulations  des 
"  Traites,  avec  les  inter&ts  et  la  security  des  autres  Etats,  et  avec  la 
"  conservation  de  l'equilibre  European. 

"  Les  Puissances  venaient  d'indiquer  ainsi  le  but  auquel  elles 
"  devaient  marcher.  Elles  y  marcherent  fortes  de  la  purete"  de  leurs 
"  intentions,  et  de  leur  impartiality.  Tandis  que,  d'un  c6t^,  par 
"  leur  Protocole  du  18  Janvier,  elles  repoussaient  des  pretentions 
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"  qui  seront  toujours  inadmissibles,  de  l'autre,  ellee  peaaient  avec  le 
"  soin  le  plus  scrupuleux  toutes  les  opinions  qui  etaient  mutuellement 
"  £mises,  tous  les  titrea  qui  etaient  reciproquement  invoques,  De 
"  cette  discussion,  appro fon die  das  diverges  communications  faites 
"  par  les  Pl£nipotentiaires  de  Sa  Majeste  le  Roi  des  Pays- Baa,  et  par 
"  les  Commissaires  Beiges,  reBulta  le  Protooole  definitif  da  20  Jan- 
"  vier  1831. 

"  II  6tait  a  preVoir  que  la  premiere  ardeur  d'une  independence 
"  naissante  tendrait  a  franchir  les  justes  bornes  des  Traiies  et  des 
"  obligations  qui  en  derivent.  Les  Cinq  Cours  ne  pouvaient  nean- 
"  moins  admettre  en  faveur  des  Beiges  le  droit  de  faire  des  con- 
"  quetes  sur  la  Hollande,  ni  sur  d'autres  Etats.  Mais  obligees  de 
u  r^soudre  des  questions  de  territoire  essentielleraent  en  rapport 
"  avec  leurs  propres  Conventions  et  leurs  propres  interests,  les  Cinq 
"  Cours  ne  consacrerent,  a  regard  de  la  Belgique,  que  lea  maxunea 
"  dont  elles  s'etaient  faites  a  elles-memes  une  loi  rigoureuse. 

"  Assur&nent  elles  ne  sortaient  ni  des  bornes  de  la  justice  et  de 
"  l'£quit£,  ni  des  regies  d'une  saine  politique,  lorsqu'en  adoptant 
"  impartialement  les  limites  qui  s£paraient  la  Belgique  de  la  Hol- 
"  lande  avant  leur  reunion,  elles  ne  refusaient  aux  Beiges  que  le 
"  pouvoir  d'envahir :  ce  pouvoir  elles  ont  rejett^,  parcequ'eUes  le 
"  considerent  comme  subversif  de  la  paix  et  de  l'ordre  social. 

"  Les  Puissances  avaient  encore  a  deliberer  siir  d'autres  ques- 
"  tions  qui  se  rattacbaient  a  leurs  Trails,  et  qui  ne  pouvaient 
"  par  consequent  etre  soumises  a  des  decisions  nouveUes,  sans  leur 
4i  concours  direct. 

"  D'apres  le  Protocole  du  20  Decembre,  les  Instructions  et  les 
"  Pleins  Pouvoirs  demands  pour  les  Commissaires  Beiges,  qui 
"  seraient  envoyls  a  Londres,  devaient  embrasser  tous  les  objets 
"  de  la  negotiation.  Cependant,  ces  Commissaires  arriverent  sans 
"  autorite  suffisante,  et,  sur  plusieurs  points  importans,  sans  infor- 
u  mations ;  et  les  circonstances  n'admettaient  point  de  retard. 

"  Les  Puissances,  par  le  Protocole  du  27  Janvier,  ne  firent  nean- 
"  moins  d'une  part  qu'£nume>er  les  charges  inh^rentes,  soit  an 
"  Territoire  Beige,  soit  au  Territoire  Hollandais,  et  se  bornexent  a 
"  proposer  de  l'autre,  des  arrangemens  fondes  sur  une  reciprocite 
"  de  concessions,  sur  les  moyens  de  conserver  a  la  Belgique  les 
"  marches  qui  ont  le  plus  contribue*  a  sa  richesse,  et  sur  la  notoriete 
u  m§me  des  Budgets  publics  du  Royaume  des  Pays-Baa. 

"  Dans  ces  arrangemens  la  mediation  des  Puissances  sera  tou- 
"  jours  requise ;  car,  sans  elle,  ni  les  parties  interessees  ne  par- 
"  viendraient  a  s'entendre,  ni  les  stipulations  auxquelles  les  Cinq 
"  Cours  ont  pris  en  1814  et  1815  une  part  immediate,  ne  pour- 
"  raient  se  modifier. 

"  L'adh6sion  de  Sa  Majeste*  le  Roi  des  Pays-Bas  aux  Protocole* 
"  du  20  et  du  27  Janvier  1831,  a  r£pondu  aux  soins  de  la  Confe- 
"  rence  de  Londres. 
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.  "  Le  nouveau  mode  d'existence  de  la  Belgique,  et  sa  neutrality, 
"  re9iirent  ainsi  tine  sanction  dont  ils  ne  pouvaient  se  passer.  II 
"  ne  restait  plus  a  la  Conference  que  d'arrSter  ses  resolutions  rela- 
'*  tives  a  la  protestation  faite  en  Belgique  contre  le  premier  de  ces 
"  Protocoles,  d'autant  plus  important  qu'il  est  fondamental. 

"  Cette  protestation  invoque  d'abord  un  droit  de  posUliminio  qui 
"  n'appartient  qu'aux  Etats  ind^pendans,  et  qui  ne  saurait  par 
"  consequent  appartenir  a  la  Belgique,  puisqu'elle  n'a  jamais  ete 
"  comptee  au  nombre  de  ces  Etats.  Cette  merae  protestation 
"  mentionne  en  outre  des  cessions  faites  a  une  Puissance  tierce,  et 
"  non  a  la  Belgique,  qui  ne  les  a  pas  obtenus,  et  qui  ne  peut  a' en 
"  pre>aloir. 

"La  nullite  de  semblables  pretentions  est  evidente.  Loin  de 
u  porter  atteinte  au  Territoire  des  anciennes  Provinces  Beiges,  les 
"  Puissances  n'ont  fait  que  declarer  et  maintenir  l'integrite  des 
"  Etats  qui  l'avoisinent.  Loin  de  resserrer  les  limites  de  ces  Pro- 
"  vinces,  elles  j  ont  compris  la  Principaute  de  Liege,  qui  n'en  faisait 
"  point  partie  autrefois. 

"  Du  reste,  tout  ce  que  la  Belgique  pouvait  desirer,  elle  Pa  ob- 
"  tenu :  separation  d'avec  la  Hollande,  independance,  surety  ex- 
"  terieure,  garantie  de  son  Territoire  et  de  sa  neutrality  libre 
"  navigation  des  fleuves  qui  lui  servent  de  debouches,  et  paisible 
"  jouissance  de  ses  li berths  nationales. 

"  Tels  sont  les  arrangemens  auxquels  la  protestation  dont  il  s'agit 
"  oppose  le  dessein,  publiquement  avoue,  de  ne  respecter  ni  les 
"  possessions  ni  les  droits  des  Etats  limitrophes. 

"  Les  Pienipotentiaires  des  Cinq  Cours,  considerant  que  de  pa- 
"  reilles  vues  sont  des  vues  de  conquSte,  incompatibles  avec  les 
11  Traites  existans,  avec  la  paix  de  PEurope,  et  par  consequent  avec 
"  la  neutrality  et  Pindependance  de  la  Belgique,  dedarent : — 

"  1°.  Qu'il  demeure  entendu,  comme  il  l'a  ete  des  Porigine,  que 
"  les  arrangemens  arret^s  par  le  Protocole  du  20  Janvier  1831,  sont 
"  des  arrangemens  fondamentaux  et  irrevocables. 

"  2°.  Que  Tindependance  de  la  Belgique  ne  sera  reconnue  par 
"  les  Cinq  Puissances,  qu'aux  conditions  et  dans  les  limites  qui 
"  resultent  des  dits  arrangemens  du  20  Janvier  1831. 

"  3°.  Que  le  principe  de  la  neutrality  et  de  Pinviolabilite  du 
"  Territoire  Beige,  dans  les  limites  ci-dessus  mentionnees,  reste  en 
"  vigueur,  et  obligatoire  pour  les  Cinq  Puissances. 

"  4°.  Que  les  Cinq  Puissances,  fideles  a  leurs  engagemens,  se  re- 
"  connaissent  le  plein  droit  de  declarer,  que  le  Souverain  de  la 
"  Belgique  'doit  repondre  par  sa  position  personnelle  au  principe 
"  d'existence  de  la  Belgique  mime,  satisfaire  a  la  surete  des  autres 
"  Etats,  accepter  sans  aucune  restriction,  comme  1'avait  fait  Sa 
"  Majeste  le  Roi  des  Pays-Bas  par  le  Protocole  du  21  Juillet  1814, 
"  tons  les  arrangemens  fondamentaux  renfermes  dans  le  Protocole 
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"  da  20  Janvier  1831,  et  Stre  a  mdme  d'en  assurer  am  Beiges  la 
"  paiaible  jouiasance. 

"  5°.  Que  cea  premieres  conditions  rempliea,  lea  Cinq  "Pniiwnrn 
"  continueront  d'employer  leura  soiua  et  leura  boas  offices  poor 
"  araener  l'adoption  reciproque  et  la  miae  a  execution  dee  antra 
"  arrangemena  necesaites  par  la  separation  de  la  Belgique  d'avee  Ja 
"  Hollande. 

"  6°.  Que  lea  Cinq  Puisaancea  reconnaiasent  le  droit,  en  rerta 
11  duquel  lea  autrea  Etata  prendraient  telles  mesures  qu'ila  juge- 
"  raient  neceasairea,  pour  faire  respecter  ou  pour  retablir  lenr 
"  autorite  legitime  dans  toua  lea  pays  a  eux  appartenant  aur  leaquek 
"  la  protestation  mentionnee  plus  haut  eleve  des  pretentions,  et  qui 
"  sont  aituea  hors  du  Territoire  Beige  declare  neutre. 

"  7°.  Que  Sa  Majeste  le  Roi  dea  Pays-Bas  ayant  adhere,  sua 
"  restriction,  par  le  Protocole  du  19  Fevrier  1831,  aux  arrange- 
"  mens  relatifs  a  la  separation  de  la  Belgique  d'avec  la  Holland*, 
"  toute  entrepriae  dea  Autoritea  Beiges  aur  le  Territoire  que  le 
"  Protocole  du  20  Janvier  a  declare"  Hollandaia,  aerait  envisage 
"  comma  un  renouvellement  de  la  lutte  a  laquelle  les  Cinq  Puis- 
"  Bances  ont  r£aolu  de  raettre  un  terme. 

"  esterhazt, 
"  Talleyrand, 
"  Bulow, 

"  LlEVKN  WaSSENBBBG, 

"  Palmerston, 
"  Matuszewic." 


APPENDIX  IV.    Page  46.    Chap.  V.  s.  xxxL 

Frauds  upon,  and  Breaches  of  Foreign  Municipal  Law,  not 
cognizable  in  the  courts  op  england,  or  of  the  united 
States  of  North  America. 

No.  1. 

The  principle  referred  to  in  the  text,  that  a  nation  which  pro- 
tects the  forgers  of  the  coin  of  another  nation,  commits  an  inter- 
national offence,  ought,  aa  Mr.  Chitty  reasonably  remarks  in  his 
note  upon  the  passage  in  Vattel,  to  be  so  extended  as  to  deny 
effect  to  any  fraud  upon  the  Government  or  subjects  of  a  foreign 
State.  A  different  rule,  however,  certainly  prevails  both  in  England 
and  in  the  United  States  of  North  America. 

As  to  England,  the  case  usually  referred  to  as  being  that  in 
which  a  contrary  principle  was  laid  down,  is  Boucher  v.  Lawson, 
in  which  the  opinion  of  Lord  Hardwicke,  then  Chief  Justice  of  the 
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King's  Bench,  is  thru  recorded :— "  I  think  the  unlawfulness  of 
"  the  trade  makes  no  difference,  for  it  is  not  material  to  us  what 
"  the  law  of  Portugal  is,  but  what  the  law  of  England  is ;  and  here 
"  in  England  it  is  not  only  a  lawful  trade,  but  very  much  encou- 
"  raged  "  (•). 

This  judgment  was  delivered  in  the  9th  year  of  George  II. 


No.  2. 

In  the  15th  year  of  George  III.,  the  following  case  was  tried  in 
the  Court  of  King's  Bench  (£) : — 

holm  an  et  aV  versus  Johnson,  alias  newland. 

"  Assumpsit  for  goods  sold  and  delivered :  Plea  non-assumpsit 
"  and  verdict  for  the  plaintiff.  Upon  a  rule  to  shew  cause  why  a 
"  new  trial  should  not  be  granted,  Lord  Mansfield  reported  the  case, 
' "  which  was  shortly  this :  The  plaintiff  who  was  a  resident  at,  and 
"  an  inhabitant  at  Dunkirk,  together  with  his  partner,  a  native  of 
"  that  place,  sold  and  delivered  a  quantity  of  tea,  for  the  price  of 
"  which  the  action  was  brought,  to  the  order  of  the  defendant, 
"  knowing  it  was  intended  to  be  smuggled  by  him  into  England. 
"  They  had  however  no  concern  in  the  smuggling  scheme  itself, 
"  but  merely  sold  this  tea  to  him,  as  they  would  have  done  to 
"  any  other  person  in  the  common  and  ordinary  course  of  their 
"  trade. 

"  Mr.  Mansfield,  in  support  of  the  rule,  insisted,  that  the  con- 
"  tract  for  the  sale  of  this  tea  being  founded  upon  an  intention  to 
"  make  an  illicit  use  of  it,  which  intention  and  purpose  was  with 
"  the  privity  and  knowledge  of  the  plaintiff,  he  was  not  entitled  to 
"  the  assistance  of  the  laws  of  this  country  to  recover  the  value  of 
"  it.  He  cited  Huberus,  vol.  ii.  pp.  538, 539,  and  Robinson  v.  Bland, 
"  to  shew  that  the  contract  must  be  judged  of  by  the  laws  of  this 
"  country,  and  consequently  that  an  action  for  the  price  of  the  tea 
"  could  not  be  supported  here. 

"  Mr.  Dunning,  Mr.  Davenport,  and  Mr.  Buller,  contra,  for  the 
"  plaintiff,  contended,  that  the  contract  being  compleat  by  the  de- 
"  livery  of  the  goods  at  Dunkirk,  where  the  plaintiff  might  law* 
"  fully  sell,  and  the  defendant  lawfully  buy,  it  could  neither  directly 
"  nor  indirectly  be  said  to  be  done  in  violation  of  the  laws  of  this 
"  country ;  consequently  it  was  a  good  and  valid  contract,  and  the 
"  plaintiff  entitled  to  recover.  It  was  of  no  moment  or  concern  to 
"  the  plaintiff  what  the  defendant  meant  to  do  with  the  tea,  nor  had 
"  he  any  interest  in  the  event.     If  he  had,  or  if  the  contract  had 


(%)  Cases  temp.  ITardwicke,  p.  108. 
(k)  Cowpers  ReporUy  pp.  341-5. 
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11  been  that  the  plaintiff  should  deliver  the  tea  in  England,  it  would 
"  have  been  a  different  question ;  but  there  was  no  such  under  * 
"  taking  on  his  part.  They  pressed  the  argument  ab  inconveniettti, 
"  and  cited  several  cases : — MSS.  at  Ni.  Pri.  before  Lord  Mansfield, 
"  sittings  in  London. — An  action  brought  by  the  plaintiffs,  who 
"  were  lace-merchants  in  Paris,  for  laces,  (which  were  contraband 
"  in  this  country)  sold  and  delivered  to  the  defendant's  order  at 
"  Calais*  The  question  made  was,  whether  the  vendor  of  contra- 
"  band  goods  at  Paris  was  not  bound  to  run  the  risk  of  their  being 
"  smuggled  into  this  country.  But  Lord  Mansfield  held,  that  as 
"  the  contract  on  the  part  of  the  plaintiff  was  compleat  by  his  de- 
"  livering  the  laces  at  Calais,  he  was  clearly  entitled  to  recover, 
"  and  the  jury  found  a  verdict  accordingly. — Faikney  v.  Reynous 
"  and  Richardson,  East.  7  Geo.  3.  B.  R.  since  reported  in  4  Bur. 
"  2O60.  and  1  Black.  633.  where  one  partner  in  a  stock-jobbing  con- 
"  tract  lent  the  other  1500Z.  to  pay  his  moiety  of  the  differences  on 
"  the  rescounter  day ;  and  though  this  was  pleaded  to  the  bond, 
'*  the  Court  upon  demurrer  overruled  the  plea,  and  held  the 
"  plaintiff  was  entitled  to  recover.  Bruston  v.  Clifford,  in  Chan., 
"  before  Lord  Camden,  4th  December,  1767.  Alsibrook  v.  Hall, 
"  in  C.  B.,  where  money  paid  for  the  defendant  for  a  gaming  debt 
"  was  held  recoverable  by  the  plaintiff. 

"  Lord  Mansfield. — '  There  can  be  no  doubt  but  that  every  action 
"  tried  'here  must  be  tried  by  the  law  of  England ;  but  the  law 
"  of  England  says,  that  in  a  variety  of  instances,  with  regard  to 
"  contracts  legally  made  abroad,  the  laws  of  the  country  where  the 
"  cause  of  action  arose  shall  govern. — There  are  a  great  many 
"  cases  which  every  country  says  shall  be  determined  by  the  laws 
"  of  foreign  countries  where  they  arise.  But  I  do  not  see  how  the 
"  principles  on  which  that  doctrine  obtains  are  applicable  to  the 
"  present  case.  For  no  country  ever  takes  notice  of  the  revenue 
"  laws  of  another. 

"  'The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
"  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth 
"  of  the  defendant.  It  is  not  for  his  sake,  however,  that  the  ob- 
"  jection  is  ever  allowed ;  but  it  is  founded  in  general  principles  of 
"  policy,  which  the  defendant  has  the  advantage  of,  contrary  to 
"  the  real  justice,  as  between  him  and  the  plaintiff,  by  accident,  if 
"  I  may  so  say.  The  principle  of  public  policy  is  this :  ex  dolo 
"  malo  non  oritur  actio.  No  Court  will  lend  its  aid  to  a  man  who 
"  founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act.  If, 
"  from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
"  appears  to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
"  law  of  this  country,  then  the  Court  says  he  has  no  right  to 
"  be  assisted.  It  is  upon  that  ground  the  Court  goes ;  not  for  the 
"  sake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
"  to  such  a  plaintiff.     So  if  the  plaintiff  and  defendant  were  to 
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u  change  aides,  and  the  defendant  was  to  bring  his  action  against 
"  the  plaintiff,  the  latter  would  then  have  the  advantage  of  it; 
"  for  where  both  are  equally  in  fault,  potior  est  conditio  de- 
"fendentU. 

" '  The  question  therefore  is,  whether,  in  this  case,  the  plaintiff's 
"  demand  is  founded  upon  the  ground  cf  any  immoral  act  or  con- 
"  tract,  or  upon  the  ground  of  his  being  guilty  of  anything  which 
"  is  prohibited  by  a  positive  law  of  this  country. — An  immoral 
"  contract  it  certainly  is  not ;  for  the  revenue  laws  themselves,  as 
"  well  as  the  offences  against  them,  are  all  positivi  juris.  What, 
"  then,  is  the  contract  of  the  plaintiff?  It  is  this :  being  a  resident 
"  and  inhabitant  of  Dunkirk,  together  with  his  partner,  who  was 
"  born  there,  he  sells  a  quantity  of  tea  to  the  defendant,  and  de- 
"  livers  it  at  Dunkirk  to  the  defendant's  order,  to  be  paid  for  in 
"  ready  money  there,  or  by  bills  drawn  personally  upon  him  in 
"  England.  This  is  an  action  brought  merely  for  goods  sold  and 
"  delivered  at  Dunkirk.  Where  then,  or  in  what  respect,  is  the 
"  plaintiff  guilty  of  any  crime?  Is  there  any  law  of  England  trans- 
"  greased  by  a  person  making  a  compleat  sale  of  a  parcel  of  goods 
"  at  Dunkirk,  and  giving  credit  for  them  ?  The  contract  is  com- 
u  pleat,  and  nothing  is  left  to  be  done.  The  seller,  indeed,  knows 
"  what  the  buyer  is  going  to  do  with  the  goods,  but  has  no  con- 
"  cern  in  the  transaction  itself.  It  is  not  a  bargain  to  be  paid  in 
"  case  the  vendee  should  succeed  in  landing  the  goods;  but  the 

interest  of  the  vendor  is  totally  at  an  end,  and  his  contract  com- 
pleat by  the  delivery  of  the  goods  at  Dunkirk. 

"  *  To  what  a  dangerous  extent  would  this  go  if  it  was  to  be  held 
"  a  crime.  If  contraband  cloaths  are  bought  in  France,  and  brought 
"  home  hither ;  or  if  glass  bought  abroad,  which  ought  to  pay  a 
"  great  duty,  is  run  into  England ;  shall  the  French  taylor  or  the 
"  glass-manufacturer  stand  to  the  risk  or  loss  attending  their  being 
"  run  into  England?  Clearly  not.  Debt  follows  the  person,  and 
"  may  be  recovered  in  England,  let  the  contract  of  debt  be  made 
"  where  it  will ;  and  the  law  allows  a  fiction  for  the  sake  of  ex- 
"  pediting  the  remedy.  Therefore  I  am  clearly  of  opinion,  that 
u  the  vendors  of  these  goods  are  not  guilty  of  any  offence,  nor 
"  have  they  transgressed  against  the  provisions  of  any  Act  of  Par- 
u  liament. 

"  'I  am  very  glad  the  old  books  have  been  looked  into.  The 
u  doctrine  Huberus  lays  down  is  founded  in  good  sense,  and  upon 
"  general  principles  of  justice.  I  entirely  agree  with  him.  He 
"  puts  the  very  case  in  question,  thus:  Tit,  de  conflictu  legum, 
"  vol.  ii.  p.  539.  "  In  certo  loco  merces  quaedam  prohibit©  sunt. 
"  Si  vendantur  ibi,  contractus  est  nullus.  Verum,~si  merx  eadem 
"  alibi  sit  vendita,  ubi  non  erat  inter  dicta,  emptor  condemnabitur, 
"  quia,  contractus  inde  ab  initio  validus  fuit."  Translated,  it 
"  might  be  rendered  thus :  In  England,  tea,  which  has  not  paid 

VOL,  II.  O  O 
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"  duty,  is  prohibited;  and  if  sold  there,  the  contract  is  null  and 
"  void.  But  if  sold  and  delivered  at  a  place  where  it  is  not  prohi- 
"  bited,  as  at  Dunkirk,  and  an  action  is  brought  for  the  price  of  it 
"  in  England,  the  buyer  shall  be  condemned  to  pay  the  price ;  be- 
"  cause  the  original  contract  was  good  and  valid. — He  goes  on 
"  thus :  Verum  si  merces  vendita?  in  altero  loco,  ubi  prohibits? 
"  sunt  essent  tradenda,  jam  non  fieret  condemncUio,  quia  repugna- 
"  ret  hoc  juri  et  commodo  reipublic©  quae  merces  prohibuit." 
"  Apply  this  in  the  same  manner.— But  if  the  goods  sold  were  to 
"  be  delivered  in  England,  where  they  are  prohibited,  the  contract 
"  is  void,  and  the  buyer  shall  not  be  liable  in  an  action  for  the 
"  price,  because  it  would  be  an  inconvenience  and  prejudice  to  the 
"  State  if  such  an  action  could  be  maintained. 

"  '  The  gist  of  the  whole  turns  upon  this, — that  the  conclusive  de- 
"  livery  was  at  Dunkirk.  If  the  defendant  had  bespoke  the  tea  at 
"  Dunkirk  to  be  sent  to  England  at  a  certain  price,  and  the  plain- 
"  tiff  had  undertaken  to  send  it  into  England,  or  had  had  any  con* 
"  cern  in  the  running  it  into  England,  he  would  have  been  an 
"  offender  against  the  laws  of  this  country.  But  upon  the  facts  of 
"  the  case,  from  the  first  to  the  last,  he  clearly  has  offended  against 
"  no  law  of  England.  Therefore  let  the  rule  for  a  new  trial  be 
"  discharged.' 

"  The  three  other  judges  concurred." 


No.  3. 

In  the  4th  year  of  George  IV.,  the  following  case  was  decided  in 
the  Court  of  King's  Bench  (I)  : — 

jahes  v.  catherwood. — (June  1823.) 

"  Assumpsit  for  money  lent.  Plea,  first,  non-assumpsit,  and 
"  second,  the  statute  of  Limitations.  At  the  trial  before  Abbott, 
"  C.  J.,  at  the  Second  Middlesex  Sittings  in  Easter  Term,  it  ap- 
"  peared  that  the  money  in  question  was  lent  by  plaintiff  to  defen- 
"  dant  in  France,  in  the  year  1814,  where  both  parties  then  resided. 
"  To  prove  the  loan,  receipts  for  the  money,  dated  in  the  year 
"  1817,  and  signed  by  the  defendant,  but  not  stamped,  were  ten- 
"  dered  in  evidence.  The  defendant's  counsel  objected  to  those 
"  receipts  as  inadmissible,  and  offered  to  show,  that  by  the  law  of 
"  France,  such  receipts  required  a  stamp  ;  but  the  learned  judge 
"  being  of  opinion  that  they  were  admissible  here,  as  acknowledge 
"  ments  of  the  debt,  without  any  stamp,  rejected  that  evidence, 
"  and  the  plaintiff  had  a  verdict. 

(0  3  Bowling  $  Ry lands  Report*,  pp.  19<M. 
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"  Chitty  now  moved  for  a  new  trial,  on  the  ground  that  the  de- 
"  fendant  should  have  been  allowed  to  produce  evidence  of  the  law 
"  of  France,  to  show  that  in  that  country  such  receipts  were  not  legal 
"  without  a  stamp,  and  contended,  that  as  every  contract  must  be 
"  entered  into  in  conformity  with  the  lex  loci,  it  was  competent  to 
"  the  defendant  to  show  that  this  contract  had  not  so  been  entered 
"  into.  (Best,  J. — '  Can  we  take  notice  of  the  revenue  laws  of 
"  France  ?  '  Abbott,  C.  J. — '  That  is  the  question.  In  the  time  of 
"  Lord  Hardwicke,  it  became  a  maxim,  that  the  Courts  of  this 
"  country  will  not  take  notice  of  the  revenue  laws  of  a  foreign 
"  State.  There  is  no  reciprocity  between  nations  in  this  respect. 
"  Foreign  States  do  not  take  any  notice  of  our  stamp  laws,  and  why 
"  should  we  be  so  courteous  to  them,  when  they  do  not  give  effect 
"  to  ours?  ')  There  certainly  was  a  dictum  of  Lord  Hardwicke, 
"  that  an  English  Court  cannot  take  notice  of  the  revenue  laws  of 
u  a  foreign  country,  but  here  was  no  solemn  decision  upon  that 
"  point,  which  seems  rather  to  have  been  taken  for  granted  than 
"  grounded  on  any  authority.  It  is  admitted  by  foreign  writers, 
"  and  others,  that  though  an  instrument  made  in  a  foreign  country 
"  may  not  be  admissible  in  evidence,  yet  it  does  not  make  it  void ; 
"  but  that  if  any  use  is  to  be  made  of  it,  evidence  must  be  adduced 
"  to  show  that  it  has  been  framed  according  to  the  lex  loci.  Upon 
"  this  principle  it  is  a  matter  worthy  of  further  consideration,  whe- 
"  ther  it  was  not  competent  to  the  defendant  to  show  that,  by  the 
"  law  of  France,  these  receipts  would  not  be  binding  in  that  country 
"  unless  stamped. 

"  Abbott,  C.  J. — *  This  point  is  too  plain  for  argument.  It  has 
"  been  settled,  or  at  least  considered  as  settled,  ever  since  the  time 
"  of  Lord  Hardwicke,  that  in  a  British  Court  we  cannot  take  notice 
"  of  the  revenue  laws  of  a  foreign  State.  It  would  be  productive  of 
"  prodigious  inconvenience,  if  in  every  case  in  which  an  instrument 
"  was  executed  in  a  foreign  country,  we  were  to  receive  in  evidence 
"  what  the  law  of  that  country  was,  in  order  to  ascertain  whether 
"  the  instrument  was  or  was  not  valid.  Nothing  must  be  taken  by 
"  the  motion.' 

"  Holroyd,  J.  (ro),  and  Best,  J.  concurred. 

"  Rule  refused." 


No.  4. 

It  is  difficult  to  strive  against  the  authority  of  Hardwicke,  Mans- 
field, and  Tenterden,  but  die  international  jurist  must  lament  that 
a  more  liberal  view  of  international  obligations,  by  way  of  comity 
at  least,  has  not  been  taken  by  these  great  luminaries  of  the  Eng- 

(«i)  Bayley,  J.,  was  absent, 
o  o  2 
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liah  law.  And  it  is  right  to  add  that  the  authority  of  Stowell  sup- 
ports a  case  of  gross  fraud  upon  an  enemy  which  it  is  difficult  to 
reconcile  with  the  laxest  views  of  belligerent  morality.  The  case 
is  as  follows : — 

Case  of  the  London  (n). 

"  This  was  also  the  case  of  a  British  ship  and  cargo,  captured  by 
"  an  American  privateer,  the  captain  of  which  offered  to  restore 
"  the  ship  and  cargo  to  the  master,  on  condition  of  his  drawing  a 
"  bill  for  1,000/.,  payable  in  London.  The  master  accepted  the 
"  restitution  on  these  terms,  and  accordingly  drew  a  bill  to  that 
"  amount ;  but  took  care  to  send  advices  to  London  in  time  to 
"  prevent  payment  of  it.  A  demand  was  now  made  by  him  for 
"  salvage  on  the  cargo,  as  recaptured  from  the  enemy.  The  value 
"  of  the  cargo  was  stated  to  be  from  1,500/.  to  2,0002. 

"  The  Court  gave  him  one-tenth,  and  his  expenses." 


No.  5. 

To  these  cases  it  should  be  added  that  it  was  actually  held,  in 
the  case  of  Smith  v.  Marconnay  (o),  "  that  the  maker  of  paper  in 
"  England,  knowingly  made  by  him  for  the  purpose  of  forging 
"  assignats  upon  the  same,  to  be  exported  to  France  in  order  to 
"  commit  frauds  there  on  other  persons,  might  recover  damages  for 
"  not  accepting  such  paper  pursuant  to  contract." 

The  same  doctrine  has  been  held  by  the  American  Courts  in 
various  cases.  But  Dr.  Story,  in  his  Commentaries  on  the  Conflict 
of  Laws,  speaking  as  a  jurist,  reprobates,  with  Pothier,  the  principle 
of  these  decisions.     Dr.  Story  says — "  It  might  be  different,  accbrd- 

*  ing  to  the  received,  although  it  should  seem  upon  principle  inde- 
4  fensible,  doctrine  of  judicial  tribunals,  if  the  contract  were  made 
'  in  some  other  country,  or  in  the  foreign  country  to  which  the 

*  parties  belong ;  for  (as  has  been  seen)  it  has  been  long  laid  down 
'  as  a  settled  principle,  that  no  nation  is  bound  to  protect,  or  to 
'  regard  the  revenue  laws  of  another  country ;  and,  therefore,  a 
'  contract  made  in  one  country  by  subjects  or  residents  there  to  evade 
(  the  revenue  laws  of  another  country,  is  not  deemed  illegal  in  the 
i  country  of  its  origin.  Against  this  principle  Pothier  (/>)  has 
'  argued  strongly,  as  being  inconsistent  with  good  faith  and  the 
1  moral  duties  of  nations.     Valin  (g),  however,  supports  it ;  and 

(n)  2  Dodson's  Admiralty  Reports,  74. 

(o)  2  PeakJs  Reports,  81. 

(p)  Pothier,  Assur.  n.  58. 

(q)  2  Valin.  Comm.  art  49.  p.  127. 
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"  Emerigon  (r)  defends  it,  upon  the  unsatisfactory  ground,  that 
"  smuggling  is  a  vice  common  to  all  nations.  An  enlightened  policy, 
"  founded  upon  national  justice  as  well  as  national  interest,  would 
"  seem  to  favour  the  opinion  of  Pothier  in  all  cases  where  positive 
"  legislation  has  not  adopted  the  principle  as  a  retaliation  upon  the 
11  narrow  and  exclusive  revenue  system  of  another  nation.  The 
"  contrary  doctrine  seems,  however,  firmly  established  in  the  actual 
"  practice  of  modern  nations,  without  any  such  discrimination, 
"  too  firmly,  perhaps  to  be  shaken,  except  by  some  legislative  Act 
"  abolishing  it "  (*). 

The  passage  in  Pothier  to  which  Dr.  Story  refers,  is  as  follows : — 

"  Lorsque  1'arrgt  a  £t£  fait  pour  cause  de  contrebande,  et  que  lea 
"  marchandises  assurees  s'&ant  trouvees  de  contrebande  ont  £te* 
"  confisquees,  cette  perte  doit-elle  tomber  sur  les  assureurs  ?  Par 
"  exemple,  un  negociant  francois  a  fait  charger  en  Espagne  clan* 
"  destinement  des  marchandises  de  soierie,  contre  les  loix  d'Espagne, 
"  qui  en  dependent  l'exportation :  le  vaisseau  a  £te*  arrets  par  lea 
"  officiers  du  Koi  d'Espagne,  et  les  marchandises  confisquees,  comme 
"  £tant  chargees  en  contrebande.  Les  assureurs  sont-ils  tenus  de 
"  cette  perte  ?  Vaalin  tient  raffirmative,  pourvu  que  les  assureurs 
"  aient  eu  connoissance  que  les  marchandises  qu'on  a  fait  assurer 
"  etoient  de  contrebande :  car  s'ils  l'avoient  ignore^  il  n'est  pas 
"  douteux,  en  ce  cas,  qu'ils  n'en  seroient  pas  tenus :  ils  ne  pourroient 
"  pas  toe  censes  s'&tre  soumis  au  risque  de  la  confiscation  pour 
"  cause  de  contrebande,  n'ayant  pas  de  connoissance  que  les  mar- 
"  chandises  fussent  de  contrebande  "  (t). 

It  appeara  that  the  judicial  tribunals  in  Prussia  do,  to  their  great 
credit  be  it  said,  hold  that  a  contract  relating  to  the  smuggling  into 
a  foreign  country  of  goods  prohibited  by  the  revenue  laws  of  that 
country,  is  illegal  and  invalid,  as  being  contra  bonos  mores  (guten 
Sitten  zuuridcr). — Heffters,  Das  EuropOische  Vdlkerrecht  der  Gegen- 
wart,  §  31,  n.  21. 


M  Emfrigon,  c  8.  s.  5.  pp.  212,  215. 
1$)  Story,  Conflict  of  Lotos,  c  viii.  8.  267.  p.  833. 
(t)  Toi£ier,  (£uvres  du  TraxU  de  Control  of  Assurance,  t  iii.  c.  i.  sect  2. 
art  2.  s.  2.  p.  58. 
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APPENDIX  V,    Page  89,  Chap.  VIII. 

TEEATIES  —  INTERPRETATION   OF. 

No.  1. 

Interpretatio  §  4.  Pacts  Monasteriensis,  30  Januar.  1648  (a). 

"  Lonqum  esset  exponere,  quae  Pontificiorum  fuerit  conditio  in 

Belgio  Foederato  ab  initio  Reipublicie  ad  hsec  usque  tempora. 

Ne  quidem  animus  est  commemorare,  qua  in  Imperio  Ordinum 
"  Generalium,  et  quae  in  singulis  Provinciis  contra  solos  Ecclesias- 
"  ticos,  qui  Pontifici  Romano  adsurgunt,  constituta  et  decreta  sunt. 
"  In  rem  nostram  sufficit  scire,  ut  Laicis  Pontificiis  in  Belgio 
"  Foederato  libere  morari  semper  licuit,  ita  Clericis,  etiam  ante 
"  pacem  Monasteriensem,  non  licuisse.  Jesuitis  quidem,  qui  in 
"  Belgio  Foederato  invenirentur,  600  florenorum  mulctam  Ordines 
"  Generales  constituerunt  in  Edictis  26  Febr.  1622,  8  Sept.  1629, 
"  et  30  Aug.  1641,  ceteris  omnibus  Ecclesiasticis  Belgio  Foederato 
"  simpliciter  interdicto,  exceptis  duntaxat  iis,  qui  ante  annum  1622 
"  hie  habitasseut,  dummodo  intra  dies  octo  nomina  sua  ad  Magis- 
€i  tratum  loci,  ubi  degunt,  deferrent,  et  secundum  leges  Ordinum 
"  viverent. 

"  Recte  se  habebant  ea  Edicta  tempore  belli  Hispanici,  quo  facta 
"  sunt,  sed  qusero,  an  recte  se  habeat  Edictum,  quod  Ordines 
"  Generales  post  pacem  Monasteriensem  promulgarunt  14  Apr. 
"  1649,  quo  priora  ilia  Edicta,  quorum  sententiam  retuli,  repetita 
"  et  servari  jussa  sunt?  vel  potius  qusero,  an  non  saeviora  ilia  Edicta 
"  restringi  et  temperari  debeant  quod  ad  Ecclesiasticos,  qui  ex 
"  Imperio  Regis  Hispaniamm,  Belgio  forte  tunc  Hispanico,  nunc 
<(  Austriaco,  hie  adsunt  ?  Qusestionem  facit  §  4,  Pacis  Monaste- 
"  riensis  30  Jan.  1 648,  quo  inter  Regem  Hispaniamm  et  Ordines 
"  Generales  convenit,  ut  olim  quoque  conrenerat  §  4,  Induciarum 
"  9  Apr.  1609,  alterius  subditis  et  incolis,  absque  ullo  personarum 
"  discrimine,  in  alterius  Imperium  recte  licere  advenire,  ibi  manere 
"  et  agere,  et  commercia  sua  exercere.  Verba  Belgice  sic  habent : 
"  de    Ondersaten  en  inwoonderen   van  de  Landschappen  van  de 

"  voorschr.  Heeren  Koning  en  Staten zullen  ook  mogen 

"  Jcomen  en  blyven  in  de  Landschappen  de  een  van  de  andere,  en 
"  door  doen  hare  trafique  en  commercie  in  alle  versekertheid,  zoo  ter 
"  Zeey  andere  Wateren,  als  te  Lande. 

"  Sane  plerique  Belgee  Fcederati  videntur  credidisse,  salva  ea 
"  pace,  duriora  ilia  Edicta  explicari  non  posse,  atque  ita  Eccle- 
"  siasticis  Pontificiis  omnino  prodesse  d.  §  4.  Gelri  quidem,  et 
"  Hollandi,  et  Frisii,  et  Groningani  in  extraordinariis  Ordinum 
"  Generalium    Gomitiis,  proximo   post  illam  pacem  habitis  anno 


(a)  Bynkershoek,  Quastwnes  Juris  ISibUci,  lib.  ii.  cap.  20. 


APPENDIX   V.  567 

°(  1650  et  1651  proposuerunt,  exercerentur  Ordinum  Edicta  contra 
u  effrenem  Ecclesiasticorum  in  has  Regiones  veniendi  licentiam,  Bed 
u  hoc  nominatim  addito,  quatenus  salva  pace  fieri  posset,  cujus 
"  nomine  non  aliam,  quam  illam  Monasteriensem,  intelligo,  et  ita 
"  quoque,  add  ita  hac  ipsa  clausula,  Ordines  Generales  decreverunt 
"  27  Jan.  1651.  Quia  autem  ilia  clausula  parum  certitudinis 
u  habebat,  idcirco  in  iisdem  Comitiis  mense  Apr.  1651,  propositum 
"  est,  habita  ratione  eorum,  quae  tempore  induciarum  acta  gesta 
"  erant,  certa  ei  rei  forma  daretur ;  sed  traditum  invenio,  earn  non 
"  esse  constitutam,  verum  ad  ordinarium  Ordinum  Generalium 
"  Collegium  rejectam  ejus  rei  curam,  atque  adeo  tacite  substitum 
"  esse  in  illo  Decreto  27  Jan.  1651,  nihil  enim  quicquam  postea 
"  definitum  est. 

"  Nondum  igitur  extricata  res  erat.  Zelandi,  ut  extricarent,  22 
"  Jan.  1651.  in  iisdem  extraordinariis  Comitiis  alia  rem  adgressi 
"  sunt  via.  Existimarunt  illi,  non  obstante  eo  &  4,  omnes  Eccle- 
"  siasticos,  qui  Pontificia  Sacra  sequuntur,  expelli,  nee  ullos  alios 
"  admitti  posse,  quod  nempe  illi  Ecclesiastici,  utut  ex  Imperio 
"  Hispanico  advenientes,  non  essent  Regis  Hispaniarum  subditi, 
u  sed  Papas  Romani.  Addebant,  id  ipsum  Regis  Legates  eo  tem- 
"  pore,  quo  pax  ilia  pangebatur,  fuisse  testatos,  quin  etiam  Ordines 
(<  in  deliberationibus,  qua?  pacem  praecesserunt,  decrevisse,  nihilo- 
(<  minus  Edicta,  contra  Ecclesiasticos  Pontificios  facta,  effectuin  esse 
"  habitura.  Quas  rationes  Synodorum  Legati  per  libellum,  iisdem 
"  Comitiis  porrectum,  deinde  suas  fecerunt.  At  prima  ratio  apud 
"  me  parum  valet,  Ecclesiastici  utique  etiam  sunt  subditi,  et  pro 
"  subditis  habentur  in  omnibus  Imperils  Pontificiis.  Si  tamen,  qua 
"  sunt  Ecclesiastici,  subditos  Regis  esse  neges  propter  jurisdictionem 
"  Ecclesiasticam,  non  negabis  certe,  qui  ex  Imperio  Hispanico  ad 
"  nos  advenere,  Regis  Hispaniarum  esse  incolas,  inwoonderen,  pax 
"  autem  loquitur  de  subditis  et  incolis,  ondereaten  en  inwoonderen. 
"  Legates  Regis  aliud  fuisse  testatos,  et  Ordines  in  previis  delibe- 
"  rationibus  modo  decrevisse,  etiam  post  pacem  lactam  tuenda  esse 
"  saeviora  ilia  Edicta,  non  comperi,  etsi  diligenter  quassiverim,  neque 
"  adeo  de  duabus  illis  rationibus,  quad  facti  sunt,  quicquam  habeo, 
"  quod  dicam,  nee  etiam  de  his  quicquam  dixerunt  Gelri,  Hollandi, 
"  Frisii  et  Groningani,  nee  postea  etiam  Transisulani,  quamvis 
"  in  Pontificios  adhuc  magis  acerbi.  Et  tamen  illce  rationes,  in 
"  causa  adeo  recenti,  omnes  illos  latere  non  potuerunt.  Hoc  unum 
"  comperi,  Ordines,  priusquam  Legatee  suas  ad  pacem  pangendam 
"  mitterent,  simpliciter  decrevisse,  se  tuituros  puriora  Sacra, 
"  publice  recepta,  sed  aliud  est  Sacra  ilia  tueri,  aliud  duriora  ilia 
"  Edicta  exsequi.  Neque  etiam  animadverto,  quid  prodesset,  si 
"  Legati  Regis  ante  pacem  pactam  vel  tale  quid  garrivissent,  vel 
"  ipsi  Ordines  decrevissent.  Quid  in  ipsa  pace  convenerit,  unice 
"  quaerendum,  et  ex  ejus  legibus,  si  quid  inter  Principes  incidat, 
"  definiendum  est. 
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"  Fuit,    cum  putarem,  d.  §  4,  duntaxat  ease  intelligendum  de 

u  ejusmodi  subditis   et  incolis,   qui  commercia   exercerent,  ajunt 

<(  enim  verba  finalia,  quae  exhibui,  en  daar  doen  hare  trqfiqne  en 

"  commereie.     Sed  bona  fides  illam  interpretationem  rcspuit,  nam, 

"  quod  de  mercatura  additur,  non  aliam  causam  habet,  quam  quod 

"  eo   plerumque  fine  alterius  subditi   alterius  Principis  Imperinm 

"  frequentent,  non  quod   interdicatur  alterius  subditis  in  alterius 

"  Imperium  advenire,  et  ibi  forte  otiari,  philosophari,   et  procul 

"  negotiis  securum  agere  tevum.     Hac  igitur  sententia  nunc  non 

"  utor,  maxime  quum  alia,  et,  ni  fallor,  verior  suocurrat.     Nempe 

u  Clericatus  Pontificius,  postquam  emendatior  Religio  publics  re- 

44  cepta  fuit,  in  hisce  Regionibus  criminis  speciem  quandam  ha- 

u  bebat,  neque  enim  cuiquam  hie  impune  Clerico  esae  licebat.  qui- 

<(  busdam  Clericis  posita  mulcta,  et  omnibus,  ut  dixi,  advenis  Belgio 

11  Fcederato  interdicto,  quin  et   indigenis   sub   certo   modo.      Sic 

"leges  moresque  ferebant,   etiam    ante  pacem   Monasteriensem ; 

"  criminosis  autem,  ex  mente  d.  §  4,  quamvis  in  alterius  lmperio 

"  habitarent,  in  alterius  Imperium,  ubi  criminosi   sunt,   advenire 

"  nequaquam  licet.     Factus  est  d.  §  4,  belli  finiendi  ergo   inter 

44  Kegem  et  Ordines,  ut  sic,  quemadmodum  ibi  palam  expressum 

"  est,  inter  utriusque  subditos  ceaset,  quicquid  antea  hostile  fuit, 

11  sed  non  ut  cessaret   persequutio  criminum,  quae,    etiam  extra 

"  causam  belli,  leges  public©  vindicabant.     Quare  d.  §  4,  prodesse 

41  nequit   Ecclesiasticis,    quam  quam    Hispaniarum   Regis  subditis, 

u  quia  et  ante  illam  pacem  proscribebantur,  et  proscribebantur  non 

"  tanquam  Regis  Hispaniarum  subditi,-  sed  tanquam  Ecclesiastici, 

11  omnium  enim  Principum  Ecclesiasticos  Pontificios,  etiam  eorum, 

"  quibuscum  pax  erat,  eadem  lex  arcebat.     Unde  manifestum  est, 

"  antequam  Ecclesiastici,  ut  Regis  Hispaniarum  subditi,  etiam  hie 

"  admitterentur,  nova  opus  fuisse  pactione,  ex  qua,  quos  citra  belli 

"  causam  lex  repellebat,  hie  adesse  liceret,  cujusmodi  pactio  nun- 

44  quam  intercessit.     An  tu  putas,  qui  non  propter  bellura,   sed 

"  propter  crimen  aliquod,  ex  Belgio  Fcederato  relegati  deportative 

44  in  Ditionem  Regis  Hispaniarum  concesserant,  et  ibi,  qua  subditi 

"  vel   incolae,  aliquamdiu  egerant,   an,  inquam,   tu  putas,  iis,  si 

"  animum  revertendi  haberent,  per  d.  §  4,  in  Belgio  Fcederato  esse 

"  licere  ?  ego  non  puto.     Exemplo  res  fiet  clarior.     Omnes  Judaeos 

"  impia  pietate,  et  in  manifestam    Imperii  sui  perniciem  Hispani 

"  proscripserunt,  et  in  aliis  etiam  Imperiis  inclementius  habentur, 

"  sed  aliter  Hollandi,  mercator  Populus,  sentiunt,  apud  bos  enim 

"  Judasi,  Gens  ad  Rempublicam  commerciis  frequentandam  utilis- 

44  sima,  adeo  benigne  recepti  sunt,  ut  utantur  iisdem  Legibus  et 

44  Privileges,  quibus  utuntur  ceteri  Hollandiaa  subditi  et  incota. 

44  Quaero  igitur,  an  Judseus  ex  Hollandia,  Judaeorum    nutricula, 

"  post  d.  §  4,  in  Hispaniam  commeare,  ibique  libere  morari  possit  ? 

44  Si  me  audias,  non  poterit,  nam,  qua  Judseus,  diu  ante  d.  §  4, 

"  proscriptus  est,  nee  proscriptis  ikvet  ille  §.4. 
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"  Quamvis  autem  ilia,  quam  dedi,  interpretatio  d.  §  4,  videatur 
u  verissima,  dubito  tamen,  an  Ordines  Hollandiae  ea  uti  possint. 
a  Quum  enim  Judaeos  quosdam  Hollandos  male  accepissent  Hispani, 
"  et  Judsei  ea  de  re  essent  questi  apud  Ordines  Hollandise,  hi  12 
"  Jul.  1657,  decreverunt,  Judaeos  illos,  male  acceptos,  habendos  esse 
"  pro  snbditis  et  incolis  Fcederati  Belgii,  ideoqiie  et  gaudere  oportere 
"  eodem  jure  et  privilegiis,  quae  ex  pace,  cum  Hispanis  pacta,  aut 
"  ex  Pacto  marino,  vel  ex  quibusque  aJiis  Conventionibus,  cum 
"  aliis  Begibus,  Bebuspublicis,  Principibus,  Ordinibus,  Urbibusve 
"  factis,  hujus  Beipublicae  Rubditis  et  incolis  competunt,  addito 
"  insuper  mandato,  sui  in  Ordinum  Generalium  Collegium  Dele- 
"  gati  et  in  hac,  et  in  aliis  omnibus  causis,  curarent  Judsei  secundum 
"  id  Decretum  omnino  defenderentur.  Si  credas,  illud  Decretum 
u  duntaxat  pertinere  ad  bona,  non  etiam  ad  personas  Judaeorum, 
"  falleris,  nam  quod  ad  bona  nullus  ab  Hispanis  metus ;  ecce  enim 
"  septennio  ante  id  Decretum,  anno  nempe  1650,  Hispaniarum 
"  Regis  Legatus  apud  Ordines  General es  jam  erat  testatus,  Judeeis, 
"  qui  in  Belgio  Fcederato  essent,  in  Hispania  liceret  res  suas  agere 
"  per  homines  suos,  et  eorum  bona  non  alitor  haberentur,  quam 
"  reliquorum  subditorum  Fcederati  Belgii,  modo  ne  ipsi  in  Hispa- 
"  niam  venirent. 

"  Igitur  amplius  deliberandum  est  de  justitia  ejus  Decreti  12  Jul. 
"  1657,  sed  dum  deliberamus,  tenendum  est,  reliquos  Ordines 
"  Fcederati  Belgii  nunquam  simile  quid  decrevisse,  per  eos  igitur 
"  recte  subsistere  illam  interpretationem  d.  §  4,  et,  hac  admissa, 
"  satis  intelligimus,  duriora  ilia  Edicta  contra  immoderatum  Ec- 
u  clemasticorum  Pontificiorum  multitudinem,  in  has  Begiones  irru- 
41  entem,  repeti  potuisse  illo  14  Apr.  1649,  et  postea  etiam  optimo 
"  jure .  saepius  fuisse  repetita.  Novissimum  Ordinum  Hollandia 
u  Edictum  ea  de  re  promulgatum  est  21.  Sept.  1730.  Sed  hoc  et 
"  alia  ejusdem  argumenti  protereo,  contentus  probasse,  nulla  ra- 
"  tione  d.  §  4.  plerosque  Ordines  Fcederati  Belgii  habuisse  sollicitos, 
"  atque  si  nempe  obstaret  interdictioni  Clericorum,  hucadvenientium 
"  ex  Imperio  Hispanico." 

No.  2. 
Letter  of  Sir  Leoline  Jenkins  to  the  Lords  of  the  Privy  Council  {hi). 

"  To  the  Bight  Honourable  the  Lords  of  His  Majesty's  Most 
"  Honourable  Privy  Council,  appointed  a  Committee  for  His 
"  Majesty's  Plantations. 

"  December  1, 1668. 

"  My  Lords, 

"  The  affair  of  St.  Christopher's  (whereof  1  am  in  obedience  to  your 

"  Lordships  now  to  give  an  account)  seems  to  resolve  itself  into 

"  these  following  inquiries : — 

(b)  Life  of  Jenkins,  vol.  ii.  p.  735. 
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"  First,  whether  the  French  instruments  of  Cession,  and  the 
"  Most  Christian  King's  despatches  and  orders  for  the  restoring  of 
"  His  Majesty's  part  of  that  island,  be  valid  and  sufficient  ? 

"  I  cannot  say,  my  Lords,  but  that  the  instrument  of  Cession  is 
"  full  enough,  and  agreeable  to  the  best  legal  forms  now  current  in 
"  France  and  Italy.  Of  the  despatches  there  is  this  account  to  be 
**  given. 

"  In  the  first,  dated  August  28,  1667,  the  order  for  Restitution 
"  was  full  and  clear,  without  any  proviso  or  condition,  yet  it  ob- 
"  tained  not  the  effect  expected.  The  pretence  was  that  the  Com- 
"  mander-in-Chief,  M.  de  la  Barre,  was  out  of  the  way  when  my 
"  Lord  Willoughby  made  his  demand  :  but  it  seems  that  was  not 
"  all ;  for  when  Colonel  Lambert  made  the  same  demand  about 
"  two  months  after,  at  Midsummer  last,  M.  de  la  Barre  made  the 
"  very  same  difficulties  and  demands  that  the  French  Ambassador 
"  now  makes  in  his  last  Memorial. 

"  In  the  second  despatch,  dated  the  17th  of  July  last,  the  most 
"  Christian  King  does  (upon  His  Majesty's  Letter)  bewail  the  dis- 
"  appointment  to  my  Lord  Willoughby  in  very  passionate  language, 
"  both  as  it  reflected  upon  the  honour  of  a  Prince,  tender  of  nothing 
"  so  much  as  of  his  word ;  and  as  it  appeared  to  be  a  dissatisfaction 
"  to  our  most  gracious  Sovereign ;  and  (to  make  amends)  the 
"  French  Governor  is  commanded,  whether  M.  de  la  Barre  be  in 
"  the  way  or  not,  to  deliver  up  his  part  to  His  Majesty,  all  delays 
"  and  pretences  whatsoever  laid  aside,  under  pain  of  disobedience 
"  and  rebellion.  This  despatch  likewise  (in  all  probability)  obtains 
"  no  effect  For  M.  de  Lyonne  advises  my  Lord  St.  Alban's  that 
"  it  was  desired  in  the  French  Court  that  this  despatch  should  not 
"  be  sent  away  hence  :  M.  de  la  Barre  having  been  written  to,  to 
"  govern  himself  as  M.  Colbert  should  direct  from  hence,  and  not 
"  according  to  these  orders. 

"  The  last  despatch,  dated  the  31st  of  October  last,  varies  from 
"  the  tenour  of  both  the  former ;  for  it  supposes  the  word  habitations 
"  to  be  within  the  intendment  of  the  VHIth  Article  ;  and  conse- 
"  quently,  that  the  French  bought  the  English  houses  and  lands, 
"  as  well  as  their  stocks  and  moveables.  And  then  it  takes  for 
"  granted,  that  M.  Colbert  has  satisfied  His  Majesty  that  the  English 
"  are  not  to  be  restored  to  their  plantations,  till  they  do  reimburse 
"  the  French  of  their  demands.  So  that  this  despatch  being 
"  compared  with  the  Ambassador's  Memorial,  promises  no  great 
"  effect. 

"  For  the  Ambassador  desires:  1.  That  the  French,  who  shall 
"  become  subjects  to  this  Crown,  may  be  treated  in  all  respects 
"  as  English.  2.  That  they  be  not  in  the  least  disturbed  in  their 
"  possessions,  till  we  pay  them  back  their  purchase- money.  3. 
"  That  we  give  them  content  (that  is  the  word,  which  cannot  imply 
"  less  than  good  security)  in  the  demands  they  make  for  improve- 
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"  ments.  4.  That  His  Majesty  would  please  to  prefix  a  day,  within 
"  which  the  English  shall  be  bound  to  reimburse  the  French  ;  and 
"  in  default  of  doing  so,  the  English  to  be  declared  for  ever  inca- 
"  pable  of  being  restored  to  their  own :  This  implies,  that  very 
"  much  is  expected  to  be  done  on  our  part,  before  the  French  do 
"  anything  on  theirs ;  as  if  the  Vlllth  Article  were  a  necessary 
"  condition,  antecedent  to  the  performance  of  the  Vllth,  which  is 
"  not  only  distant  from  the  sense  of  the  article,  but  contrary  to  the 
"  tenour  of  this  and  all  other  Treaties.  And  though  the  King's 
"  letter  mentions  no  more  but  the  reimbursement  of  the  purchase- 
"  money,  yet  it  is  with  a  bien  entendre,  that  this  must  be  done 
"  effectually,  before  the  English  be  restored  to  their  possessions. 

"  Another  inquiry  is,  whether  the  word  Bona  comprehends  lands 
"  and  houses,  as  well  as  stock,  and  those  moveables  which  we  call 
"  a  personal  estate  ? 

"  It  cannot  be  denied,  my  Lords,  but  that  the  word  Bona,  in 
"  the  Roman  Civil  Law,  as  also  in  the  present  laws  and  customs  of 
"  the  French,  comprehends  both  the  one  and  the  other  in  many  cases; 
"  though  in  this  case  it  does  not,  as  may  be  evinced  by  several 
"  arguments. 

"  First,  In  this  Treaty  with  the  Dutch  and  the  Dane  at  Breda, 
"  the  clauses  and  provisos  concerning  lands  and  immoveables  on 
"  the  one  side,  and  concerning  goods  and  moveables  on  the  other, 
"  are  still  distinct  and  separate,  as  things  opposite  in  their  notion. 
"  For  instance,  in  the  Treaty  with  the  Dutch,  the  right  of  all  lands, 
"  towns,  forts,  places,  and  colonies,  is,  in  the  Illrd  and  Vlth  Articles 
"  settled  one  way ;  and  in  the  IVth  and  Vllth,  that  of  Bona 
"  cuncta  mobilia,  another  way :  Just  so  it  is  with  Denmark  in  the 
"  Vth ;  their  moveables,  Quicquid  Bonorum,  fall  under  one  provi- 
"  sion,  and  in  the  Vlth,  their  territories  under  another  :  'Tis  so  in 
"  the  elaborate  Treaty  of  the  Pyrenees,  1659.  For  moveables,  dee 
"  Debts,  Merchantdizes,  Effects,  and  Meubles,  it  has  distinct  Articles, 
"  the  XXIInd  and  XXIXth,  but  nothing  moveable  mingles  in 
"  those  other  Articles  that  do  settle  lands,  territories,  and  real  estates. 
u  So  it  is  in  the  Treaty  of  Chasteau  Cambresis,  and  several  others. 
"  The  Territory,  therefore,  and  Sovereignty  of  St.  Christopher's, 
"  being  the  subject-matter  of  the  Vllth  Article  of  the  Treaty  with 
"  France,  the  word  Bona,  in  the  following  Article  (in  this  Treaty 
"  as  well  as  in  the  others)  must  mean  moveables  and  nothing  else; 
"  for  the  Forma  Communis  must  needs,  in  construction  of  law, 
"  be  here  intended  and  observed,  since  the  variation  from  it  is  not 
"  expressed.  And  it  cannot  be  well  imagined,  that  the  word  Bona 
"  should  signify  one  thing  to  the  Dutch  and  Dane,  and  another 
"  thing  to  the  French,  where  both  the  subject-matter  of  the  debate, 
"  and  the  persons  treated  with  by  the  three  parties,  were  the  very 
"  same.  From  these  concurrences,  the  law  raises  vcdidissimam  con- 
"  jecturam,  and  a  full  light  wherewithal  to  clear  the  ambiguity. 
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"  Secondly,  The  case  of  the  English  is  extremely  favourable;  'tis 
"  to  be  restored  to  their  own  by  a  sacred  compact ;  and  the  word 
"  Restitution  is  so  favourable,  that  when  a  heinous  malefactor  hath 
"  it  in  his  pardon  from  his  Prince,  it  does  not  only  take  off  his 
"  punishment,  but  also  restore  him  to  his  good  name,  honours,  and 
"  estate :  much  more  then  shall  those  that  are  restored  ex  debito 
"  jmtitim,  recover  everything  that  the  Treaty  does  not  in  very  clear 
"  and  express  terms  deny  them. 

"  Thirdly,  The  civilians  and  feudists  do  hold,  that  lands  held  by 
<l  such  tenures  and  services  as  the  English  held  theirs  in  this  island, 
"  are  not  comprehended  under  the  word  Bona ;  and  in  this  very 
"  case,  when  they  say,  (and  'tis  a  very  common  saying)  Bona  in  hello 
"  capta  cedunt  occupanti,  they  must  mean  moveables  only ;  the 
"  lands  and  houses  going  another  way,  that  is,  to  the  conqueror. 

"  Fourthly,  By  the  Vlth  Article  of  War,  upon  the  surrender  to 
"  the  French,  the  English  had  power  to  dispose  of  their  immove- 
"  ables,  and  to  carry  away  their  moveables,  excepting  negroes  and 
"  cattle,  'tis  clear  they  could  dispose  of  no  more  than  what  the 
"  Treaty  gave  them  leave  to  do,  all  the  rest  being  devolved  to  the 
"  French  Jure  Belli ;  therefore,  since  they  had  not  power  granted 
"  them  to  dispose  of  their  Fonds,  Maisons,  and  heritages,  their 
"  houses  and  lands  did  not  pass.  The  word  Immeubles,  when 
"  opposed  to  Meubles  in  the  French  laws,  signifies  no  more  than 
"  what  we  call  chattels  real,  parcels  of  the  freehold,  and  choses  in 
"  action,  here  in  England. 

"  But  if  it  be  urged,  that  the  English  have  made  over,  not  only 
"  their  moveables,  but  their  lands  and  houses,  to  the  French  by 
"  firm  conveyances,  it  is  humbly  conceived,  that  whatever  those 
"  contracts  were,  they  are  not  to  be  measured  and  expounded  by 
"  the  Treaty.  Besides,  these  conveyances  were  some  of  them  void, 
"  as  being  forced  by  threats  and  terrors ;  some  of  them  voidable, 
"  as  being  under  half  the  real  value,  and  some  of  them  utterly 
"  feigned  and  false.  An  instance  whereof  is  given  in  Captain  Free- 
. "  man,  who  was  before  your  Lordships  the  other  day.  He  passed 
"  away  his  estate  to  M.  de  Chambers,  Director  of  the  West  India 
"  Company,  for  40,000  sugars,  that  is,  about  400/.  sterling :  his 
"  estate  was  worth  1000/.  a  year,  and  'tis  set  down  in  the  contract 
"  that  he  has  received  all  these  sugars ;  yet  he  utterly  denies  the 
"  receiving  of  one  penny  value ;  nay,  that  he  was  forced  to  pay 
M  20,000  sugars  for  a  boat  to  this  purchaser,  to  carry  himself  and 
"  his  family. 

"  A  third  question  is,  whether  the  French  are  bound  to  repair 
"  His  Majesty's  three  forts,  that  they  have  demolished,  since  the 
"  publishing  of  the  peace  ? 

"  There  is  no  express  provision,  my  Lords,  in  the  Vllth  Article, 
""  about  rendering  the  forts  to  His  Majesty.  But  in  case  the  French 
"  (with  whom  the  English  are  to  be  taken  pari  passu)  had  been 
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"  beaten  out  of  the  island,  the  rule  given  to  the  English  was,  Nihi- 
"  lominue  in  cum  Statum  restituantur  Galli,  in  quo  initio  anni 
"  1665  erant.  And  the  Dutch  stipulating  to  surrender  forts  among 
"  other  things,  in  case  they  should  take  them  after  the  10th  of  May, 
"  do  promise  that  bond  fide  in  eodem  plane  statu  confeetim  resti- 
"  tuentur  quo  turn  temporie  reperientur,  quandocunque  de  instau- 
"  raid  Pace  in  iisdem  Lode  conetabiU  And  when  forts  are  to  be 
"  rendered,  they  must  not  be  demolished  places ;  for  in  interpreting 
"  of  Treaties,  the  rule  is  verba  artie  (as  a  fort  is)  secundum  artem 
11  intelligenda  sunt. 

"A  fourth  inquiry  is,  concerning  the  improvements  and  the 
"  costs,  which  the  French  are  said  to  be  at  upon  the  plantations. 

"What  the  Ambassador's  Memorial  hath,  of  all  laws  and  all 
"  nations  allowing  for  necessary  expenses  and  improvements,  is 
"  under  favour  to  be  understood,  when  the  possessor  is  in  bond 
"fide;  but  if  he  be  males  fidei  possessor,  an  usurper  solemnly 
"  denounced  against,  yet  continuing  his  usurpation  by  force  of 
"  arms,  he  shall  be  so  far  from  recovering  his  layings  out,  that  he 
"  shall  account  for  the  profits  he  hath  received  to  a  farthing ;  but 
"  putting  the  case,  that  the  French  had  been  all  this  while  in  bond 
"fide,  as  they  were  till  my  Lord  Willoughby  summoned  them; 
"  yet  when  their  demands  are  not  liquid,  the  law  allows  them  not 
"  to  detain  the  thing  improved ;  they  must  accept  of  security,  to 
"  be  reimbursed  of  what  shall  appear  to  be  justly  due.  This  was 
"  offered  the  French  by  Colonel  Lambert,  when  he  made  hiB  de- 
"  mand  in  June  last,  but  it  was  not  accepted. 

"Besides,  in  purchases  that  are  subject  to  Restitution,  by  that 
"  which  the  French  call  Relraict  Lignager,  the  buyer  is  expressly 
"  forbidden  in  France  to  lay  out  any  more  or  other  charges  in 
"  building  or  repairing  than  are  purely  and  absolutely  necessary, 
"  within  the  year  and  die  day  allowed  to  the  next  of  kin  to  come  in. 
"  The  reason  is,  that  the  purchaser  may  not,  by  expenses  unneces- 
"  sarily  laid  out,  render  the  recovery  of  the  thing  more  difficult  to 
"  the  family.  The  restitution  of  the  English  in  this  case  is  no  less 
"  favourable :  Therefore,  whatever  the  French  have  laid  out  since 
"  the  knowledge  of  the  Treaty,  upon  pretence  of  improvements, 
"  they  have  laid  out  in  their  own  wrong,  and  by  the  equity  of  law 
"  are  precluded,  and  have  no  colour  to  demand  any  account,  satis- 
"  faction,  or  reimbursement  from  the  English. 

"  The  extravagant  demand,  my  Lords,  of  almost  7,000/.  sterling, 
"  for  food  and  necessaries  to  the  English  prisoners,  and  of  800/.  for 
"  chirurgeons  about  them,  needs  not,  as  I  conceive,  any  answer, 
"  till  it  be  known  what  reparations  the  English  are  like  to  have  for 
"  the  waste,  the  spoil,  the  demolition  acted  upon  their  plantations 
"  since  the  peace. 

"  So  that,  my  Lords,  upon  the  whole  matter,  the  true  and  honest 
"  meaning  of  the  Treaty  being,  that  the  Most  Christian  King,  on 
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"  His  part,  do  forthwith  order  his  subjects  to  quit  all  the  planta- 
"  tions  they  are  possessed  of,  and  to  leave  the  English  part  entirely 
"  to  the  English ;  and  that  His  Majesty,  on  the  other  side,  do  not 
"  suffer  the  English  to  lay  claim  to  their  own  cattle,  slaves,  or  other 
"  goods,  unless  they  do  first  lay  down  the  money  or  value,  for  which 
"  they  formerly  sold  them ;  but  that  the  French  be  at  liberty  to 
"  carry  them  away,  or  otherwise  dispose  of  them  as  their  own  :  If 
"  the  French  have  made  any  improvements  before  notice  of  the 
"  peace,  they  ought  to  be  reimbursed ;  if  they  have  done  us  any 
"  damages  since,  they  ought  to  repair  them.  This  I  hope  will  be 
"  done,  and  nothing  less  than  this  can  be  done,  if  the  French  do, 
"  as  the  Most  Christian  King  in  his  two  first  despatches  directs, 
"  proceed  eincerement  et  en  bon  fov.  But  as  to  the  particular 
"  demands  of  disbursements  for  meliorations,  and  for  prisoners  on 
"  their  side,  and  the  demands  of  reparation  for  waste,  spoil,  and  utter 
"  demolition  on  our  side,  they  must,  as  I  humbly  conceive,  be  left 
"  to  Commissioners  to  be  adjusted  upon  the  place.  All  which  I 
"  do  most  humbly  submit  to  your  Lordships1  high  wisdom." 


No.  9. 
In  the  Exchequer  Chamber. 

MARRTAT  V.  WILSON   IN  ERROR  (c). 

11  A  writ  of  error  having  been  brought  in  this  Court  on  the  judg- 
"  ment  given  in  the  Court  of  King's  Bench  between  these  parties, 
"  (vid.  8  T.  R.  31.)  the  case  was  argued  early  in  this  term  by  Rous 
"  for  the  plaintiff  in  error,  and  Gibbs  for  the  defendant ;  the  general 
"  line  of  argument,  however,  being  the  same  as  that  in  the  King's 
"  Bench,  and  much  commented  on  in  the  judgment  of  the  Court, 
"  it  was  thought  unnecessary  to  do  more  than  subjoin  in  the  form 
"  of  notes  to  the  following  judgment  whatever  appeared  at  all  new 
"  or  material. 

"  The  Court  took  time  to  consider  of  their  opinion,  which  was 
u  this  day  delivered  by, 

"  Eyre,  Ch.  J. — 4  The  substance  of  this  record  having  been  very 
"  recently  stated  to  the  Court,  and  the  record  at  large  being  to  be 
"  found  in  the  Term  Reports,  I  shall  content  myself  with  referring 
"  to  it,  stating  so  much  of  it  only  as  may  be  necessary  to  introduce 
"  the  questions  which  have  arisen  upon  it  This  is  an  action  upon 
"  policies  of  insurance  set  forth  in  the  first,  third,  and  fifth  counts 
"  of  the  declaration.  That  in  the  first  count  being  a  valued  policy 
"  on  one  moiety  of  the  ship  Argonaut,  Collet  master,  at  and  from 

(c)  1  Bosanquet  $  Pullers  Reports.  480-446. 
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u  Bourdeaux  to  Madeira,  and  the  East  Indies,  and  back  to  America, 
"  with  liberty  to  touch,  stay,  and  trade  to  all  ports  and  places  what- 
"  soever  or  wheresoever  on  the  outward  or  homeward-bound  voy- 
"  age ;  and  this  policy  is  stated  and  found  to  have  been  effected  by 
"  the  plaintiff  for  the  use  of  John  Collet  The  policy  in  the  third 
"  count  being  a  valued  policy  on  goods,  neutral  properly  on  board 
"  the  same  ship,  on  a  voyage  at  and  from  Bourdeaux  to  the  East 
"  Indies,  with  liberty  to  touch,  call,  and  trade  at  all  ports  and  places 
"  or  islands  whatsoever  and  wheresoever,  as  well  at  the  Cape  as  on 
"  this  or  the  other  side  of  the  Gape  of  Good  Hope,  until  her  arrival 
"  at  her  port  of  discharge  at  Bengal ;  and  this  policy  is  also  stated 
"  and  found  to  have  been  effected  for  the  use  of  the  said  John 
"  Collet*  The  policy  in  the  fifth  count  being  on  goods  warranted 
"  American  property  laden  on  board  the  same  ship  for  a  voyage  at 
u  and  from  Madeira  to  her  last  port  of  discharge  in  India,  with 
"  liberty  to  touch,  stay,  and  trade  at  all  ports,  places,  and  islands 
"  whatsoever  and  wheresoever,  as  well  at,  as  on  this  and  on  the 
"  other  side  of  the  Cape  of  Good  Hope ;  and  this  policy  is  stated 
"  and  found  to  have  been  effected  for  the  use  of  the  said  John 
"  Collet  and  one  Anthony  Butler. 

"  *  The  defendant  underwrote  all  these  policies,  and  a  loss  has 
"  been  sustained  both  of  ship  and  cargo  which  is  admitted  to  be 
"  within  the  terms  of  the  policy ;  but  it  has  been  insisted  upon  the 
"  part  of  the  defendant  that  the  voyages  described  in  these  policies 
"  are  illegal  voyages,  and  as  such  cannot  be  made  the  subject  of 
"  contracts  of  this  nature,  and  therefore  that  the  defendant  iB  not 
"  bound  by  these  contracts  to  make  good  his  proportion  of  the  loss. 

"  *  The  facte  of  the  case  upon  which  this  charge  of  illegality  is 
"  founded,  as  may  be  collected  from  the  special  verdict  in  this 
"  case,  are  these :  John  Collet  and  Anthony  Butler,  on  whose  ac- 
"  count  these  policies  were  respectively  effected,  appear  to  have 
"  been  natural -born  subjects  of  His  Majesty,  but  to  have  been  resi- 
"  dent  and  domiciled  within  the  United  States  of  America,  the  latter 
"  before  the  declaration  of  the  independence  of  the  United  States, 
"  the  former  at  a  period  subsequent  to  the  ratification  of  such 
"  independence.  On  the  12th  of  June,  1795,  they  became  the 
"  owners  of  this  vessel  in  moieties ;  on  the  25th  of  July,  1795, 
"  Collet  sailed  in  her  as  master,  having  a  cargo  of  corn  and  flour 
"  on  board,  from  Philadelphia  for  France,  with  a  view  of  proceed- 
"  ing  from  thence  with  the  ship,  after  the  disposal  of  her  cargo 
"  there,  to  Madeira  and  the  East  Indies,  and  from  thence  back  to 
"  the  United  States.  On  the  1st  of  May,  1796,  Collet  arrived  with 
"  this  ship  at  Brest,  and  there  sold  his  flour ;  he  afterwards  pro- 
"  ceeded  to  Bourdeaux,  where  he  sold  the  remainder  of  his  cargo, 
"  and  he  there  shipped  on  his  own  account  the  goods  mentioned  in 
"  the  second  of  these  policies.  While  the  ship  remained  at  Bour- 
"  deaux,  Collet  came  to  London,  and  having  procured  a  credit  with 
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"  the  plaintiff  in  this  cause,  he,  the  plaintiff,  purchased  here  upon 
"  his  own  credit  by  commission  goods  and  merchandise  of  British 
"  growth  and  of  British  manufacture  on  account  of  Collet  and 
"  Butler,  and  these  are  the  goods  which  are  the  subject  of  the  third 
"  of  these  policies. 

"  '  The  plaintiff  by  the  direction  of  Collet,  and  during  his  stay  in 
"  London,  shipped  these  goods  in  the  port  of  London,  on  the  joint 
"  account  and  risk  of  Collet  and  Butler  on  board  three  American 
"  ships,  in  which  they  were  carried  from  London  to  Madeira  for 
"  the  purpose  of  being  there  re-shipped  and  put  on  board  the 
"  Argonaut,  and  of  being  carried  in  that  ship,  together  with  the 
"  goods  shipped  on  board  her  at  Bourdeaux  from  Madeira,  to  the 
"  British  territories  in  the  East  Indies,  and  of  being  imported  into 
"  those  territories,  and  traded,  trafficked,  and  adventured  in  there ; 
"  and  it  appears  that  at  the  time  of  this  loss,  Collet  and  Butler  re- 
"  mained  debtors  to  the  plaintiff  for  the  amount  of  these  goods. 
"  On  the  1st  of  May,  1796,  the  Argonaut  sailed  from  Bourdeaux 
"  with  the  goods  there  taken  on  board  her  for  Madeira,  in  order 
"  there  to  meet,  receive,  and  take  on  board  the  goods  shipped  from 
"  London :  she  arrived  at  Madeira  and  took  those  goods  on  board 
"  there,  and  afterwards  sailed  from  Madeira  in  the  prosecution  of 
"  her  voyage  to  the  East  Indies,  in  the  course  of  which  voyage  she 
"  was  seized  by  the  commander  of  a  squadron  of  the  King's  ships 
"  on  suspicion  of  being  an  illicit  trader,  and  this  has  been  consi- 
"  dered  throughout  the  cause  on  all  sides  as  a  total  loss  of  the  ship 
"  and  cargo. 

"  '  It  seems  to  have  been  admitted  on  all  sides  in  this  cause,  that 
"  this  voyage  and  the  trade  and  traffic  intended  to  have  been  car- 
"  ried  oh  by  the  Argonaut  with  the  British  territories  in  the  East 
"  Indies,  is  to  be  considered  as  illegal  and  the  ship  an  illicit  trader, 
"  unless  the  voyage  and  the  intended  trading  were  legalised  by  the 
"  Treaty  of  Commerce  which  was  entered  into  between  Great  Britain 
"  and  the  United  States  of  America  on  the  19th  of  November,  1794$ 
"  which  was  afterwards  ratified  by  the  United  States  on  the  14th 
"  of  August,  1795,  and  by  His  Majesty  on  the  28th  of  October  in 
"  that  year,  and  retrospectively  confirmed  by  Parliament  in  the 
"  37  Geo.  III. 

"  *  By  the  1 1th  article  of  that  Treaty  it  is  agreed  that  there  shall 
"be  a  reciprocal  and  entirely  perfect  liberty  of  navigation  and 
"  commerce  between  their  respective  people  in  the  manner,  under 
"  the  limitations,  and  on  the  conditions  specified  in  the  Treaty. 

"  *  By  the  13th  article  His  Majesty  consents  that  the  vessels  be- 
"  longing  to  the  citizens  of  the  United  States  of  America  shall  be 
"  admitted  and  hospitably  received  in  all  the  seaports  and  harbours 
u  of  the  British  territories  in  the  East  Indies,  and  that  the  citizens 
"  of  the  said  United  States  may  freely  carry  on  a  trade  behceen 
u  the  said  tei-ritories  and  the  said  United  States,  in  all  articles  of 
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"  which  the  importation  or  exportation  respectively  to  or  from  the 
"  said  territories  shall  not  be  entirely  prohibited :  provided  only 
44  that  it  shall  not  be  lawful  for  them  in  any  time  of  war  between 
"  the  British  Government  and  any  other  Power  or  State  whatever, 
"  to  export  from  the  said  territories;  without  the  special  permission 
"  of  the  British  Government  there,  any  military  stores,  or  naval 
"  stores,  or  rice.  The  citizens  of  the  United  States  are  to  pay  no 
"  higher  tonnage  duty  than  British  vessels  pay  in  the  ports  of  the 
"  United  States,  and  they  are  to  pay  the  same  import  and  export 
u  duties  as  are  paid  by  British  vessels.  It  is  expressly  agreed  that 
"  the  vessels  of  the  United  States  shall  not  carry  any  of  the  articles 
"  exported  by  them  from  the  said  British  territories  to  any  port  or 
"  place,  except  to  some  port  or  place  in  America,  where  the  same 
"  shall  be  unladen,  and  such  regulations  shall  be  adopted  by  both 
"  parties  as  shall  be  found  necessary  to  enforce  the  due  and  faith- 
"  ful  observance  of  this  stipulation.  This  article  is  not  to  extend 
"  to  allow  the  vessels  of  the  United  States  to  carry  on  any  part  of 
"  the  coasting  trade  of  the  British  territories :  and  for  explanation 
"  it  is  added,  that  vessels  going  with  their  original  cargoes  or  part 
"  thereof,  from  one  port  of  discharge  to  another,  are  not  to  be  con- 
"  sidered  as  carrying  on  the  coasting  trade.  This  article  contains 
"  some  other  provisions  by  which  Americans  are  to  govern  them- 
"  selves  in  their  intercourse  with  the  British  territories,  but  nothing 
"  arises  upon  that  part  of  the  article  material  to  the  present  subject. 

"  '  On  the  part  of  Mr.  Marryat,  the  defendant  in  the  action,  it  has 
"  been  insisted  by  Mr.  Rous,  who  entered  very  fairly  into  the  real 
"  merits  of  the  case,  that  according  to  the  true  construction  of  this 
"  Treaty,  viewing  it  in  all  its  parts,  and  attending  both  to  the  letter 
"  and  the  spirit  of  it,  the  trade  to  be  carried  on  between  the -British 
"  territories  in  the  East  Indies  and  the  United  States  is  a  direct 
"  and  immediate  trade  from  the  United  States  to  the  British  terri- 
"  tories,  as  well  as  from  the  British  territories  to  the  United  States, 
'!  which  unquestionably  must  be  direct  and  immediate,  it  being  , 
"  expressly  agreed  that  the  vessels  of  the  United  States  shall  not 
"  carry  any  of  the  articles  exported  by  them  from  the  British  ter- 
"  ritories  in  the  East  Indies,  to  any  port  or  place,  except  to  some 
"  port  or  place  in  America,  where  the  same  shall  be  unladen ;  and 
"  consequently  that  the  voyages  insured  from  Bourdeaux  and  from 
"  Madeira,  not  being  protected  by  the  moiety,  were  ex  concessis  illegal. 

"  '  Mr.  Rous'b  verbal  criticism  upon  the  word  between  was  in- 
"  genious  and  well  supported :  but  in  truth  there  is  hardly  a  word 
"  in  the  English  language  less  precise  in  its  meaning  or  more  in- 
"  definite  in  its  application  than  the  word  '  between.'  According 
"  to  the  context  it  is  used  to  express  the  strictest  local  sense  of 
"  to  and  from,  or  the  most  remote  relation  which  any  one  thing 
"  can  have  or  bear  to  another.  For  instance,  when  we  say  that  the 
"  inlet  from  the  Western  Ocean  to  the  Mediterranean  is  between 
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a  the-  coast  of  Spain  and  the  coast  of  the  empire  of  Morocco,  it 
"  marks  geographical  lines  precisely  drawn.  But  if  we  were  to  say 
"  that  the  intercourse  between  the  coast  of  Spain  and  that  of  the 
"  empire  of  Morocco  was  interrupted  by  the  religious  opinions  and 
u  the  habits  of  living  prevailing  in  the  two  countries,  the  word 
"  '  between'  would  have  no  other  effect  than  to  point  out  the 
"  countries  or  nations  whose  intercourse  is  spoken  of  as  interrupted 
"  by  the  causes  enumerated^  and  Would  mean  no  more  than  what 
"  is  meant  by  the  same  word  in  the  11th  article  of  this  Treaty,  where 
"  the  expression  is  '  between  their  respective  people.'  When  we 
"  leave  this  narrow  ground  of  argument*  and  proceed  to  consider 
"  the  whole  context  of  this  article,  the  generality  of  the  expres- 
"  Bions,  the  most  obvious  interpretation  of  those  expressions,  and 
M  all  the  probable  and  possible  consequences  which  may  follow 
"  from  our  exposition  of  this  article,  the  subject  expands  itself  to 
"  an  alarming  magnitude,  and  the  argument  would  take  a  very 
"  wide  compass  indeed  if  it  were  now  to  be  entered  into  for  the 
"  first  time :  but  after  the  very  elaborate  discussion  which  this 
"  cause  has  undergone  in  the  Court  of  King's  Bench,  where  a 
"  solemn  judgment  was  pronounced  at  the  close  of  a  fourth  argu- 
"  merit,  and  considering  that  that  judgment  has  now  been  submitted 
"  to  our  review  upon  arguments  which,  though  very  ably  put,  have 
"  not  materially  varied  the  state  of  the  questions  which  bave  been 
"  made  and  decided  upon  by  that  Court,  we  do  not  feel  ourselves 
"  called  upon  to  enter  very  much  at  large  into  the  subject,  and  I 
"  Bhail  content  myself  with  stating  as  shortly  as  I  can  the  grounds 
"  upon  which  the  unanimous  opinion  of  this  Court,  that  the  judg- 
"  ment  of  the  Court  of  King's  Bench  is  not  erroneous  and  ought 
"•  to  be  affirmed,  may  be  supported. 

"  '  The  language  of  the  13th  Article  is  that  the  citizens  of  the 
"  United  States  may  freely  carry  on  a  trade  between  the  said  terri- 
li  torieg  and  the  said  United  States,  in  articles  not  entirely  pro- 
"  hibited.  They  are  therefore  not  restricted  to  trade  in  articles  of 
"  the  growth,  produce,  and  manufacture  of  the  United  States:  it 
"  is  enough  that  the  articles  they  trade  in  are  not  articles  prohibited 
"  from  being  imported  to  the  British  territories  in  India,  or  ex- 
"  ported  from  thence  by  anybody.  If,  then,  they  propose  to  trade 
"  with  the  British  territories  in  India  in  foreign  commodities,  as 
'•  they  may  do,  they  must  U"?e  means  to  furnish  themselves  with 
"  those  commodities.  In  the  nature  of  thingB  it  must  be  done  in 
11  a  course  of  trade.  The  obvious  course  of  trade  is  that  they 
"  should  carry  their  native  commodities  to  other  countries  where 
"  they  can  be  exchanged  with  the  most  advantage  for  articles  proper 
"  for  the  East  India  market,  and  that  they  should  then  proceed  to 
"  India  in  order  to  carry  on  a  trade  there  in  those  articles.  I 
41  find  nothing  in  the  Treaty  which  will  warrant  me  in  saying  that  it 
"  was  the  intention  of  the  contracting  parties  that  the  trade  conceded 
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"  by  the  Treaty  should  not  be  so  carried  on.  Mr.  Rous  found 
"  himself  obliged  to  acknowledge  that  the  citizens  of  the  United 
"  States  might  within  the  terms  of  this  Treaty  first  import  into 
"  America  the  articles  in  which  they  propose  to  trade  with  the 
"  British  territories  in  India,  and  then  export  them  from  America 
"  in  a  direct  voyage  to  the  East  Indies,  and  he  could  not  deny  that 
"  they  might  have  imported  these  articles  into  America  even  from 
"  London.  Indeed  it  would  have  been  a  most  extraordinary  stale 
u  of  things  if  they  might  have  gone  to  every  other  market  for  the 
"  goods  they  wanted,  but  that  the  British  market  was  excluded. 
44  And  as  to  the  apparent  disadvantage  under  which  the  citizens  of 
44  the  United  States  would  carry  on  trade  with  the  British  terri- 
44  toriea  in  India  so  conducted,  Mr.  Rous  argued,  that  so  to  under- 
44  stand  the  Treaty  would  be  only  to  give  the  fair  and  due  preference 
44  to  the  great  national  commerce  of  the  East  India  Company. 
44  Whether  this  trade  should  have  been  conceded  under  any  qualj- 
44  fications  or  restrictions  is  one  thing,  it  having  been  conceded, 
44  now  to  attempt  to  cramp  it  by  a  narrow,  rigorous,  forced  con* 
44  struction  of  the  words  of  the  Treaty  is  another  and  a  rery  different 
"  consideration.  We  cannot  suppose  that  an  indirect  advantage 
44  was  intended  to  be  reserved  to  the  East  India  Company  by  so 
44  framing  the  Treaty  that  the  American  Trade  might  by  construction 
"  be  put  under  disadvantage ;  because  this  would  be  a  chicanery 
44  unworthy  of  the  British  Government  and  contrary  to  the  charac- 
"  ter  of  its  negotiations,  which  have  been  at  all  times  distinguished 
"  for  their  good  faith  to  a  degree  of  candour  which  has  been  sup- 
"  posed  sometimes  to  have  exposed  it  to  the  hazard  of  being  made 
"  the  dupe  of  more  refined  politicians.  The  nature  of  the  trade 
44  granted  in  my  opinion  fixes  the  construction  of  the  grant.  If  it 
44  were  necessary  to  go  farther,  strong  arguments  may  be  drawn 
44  from  the  context  of  this  article  and  the  contrast  which  the  com- 
44  paring  it  with  the  preceding  article  will  produce.  From  the 
44  context  it  appears  that  the  trade  was  to  be  free,  subject  only  to 
44  certain  specific  regulations.  The  citizens  of  the  United  States 
"  are  put  upon  the  same  footing  as  to  duties  with  British  subjects. 
44  No  question  is  proposed,  no  means  of  aacertaining  the  fact  are 
44  provided,  where  they  come  from,  though  it  is  anxiously  stipulated 
44  where  they  are  to  go  to.  The  words  4  original  cargo 7  are  to  be 
44  found  in  the  article,  and  it  was  supposed  they  might  be  used  as  a 
44  ground  to  infer  that  the  trade  was  to  be  direct  from  the  United 
44  States.  But 4  original  cargo '  is  plainly  set  in  opposition  to  the 
44  cargo  to  be  taken  in  in  India.  The  provision  respecting  it  is  thaf 
44  though  the  coasting  trade  is  not  permitted  to  the  citizens  of  the 
44  United  States,  they  may  carry  the  cargo,  which  they  originally 
44  brought  with  them,  into  the  ports  of  the  British  territories  from 
44  one  port  of  delivery  to  another,  tor  the  purpose  of  a  market. 
•*  The  word  original  serves  the  purpose  for  which  it  is  used  per- 
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"  fectly  well,  and  it  marks  a  total  indifference  to  the  question  where 
"  the  cargo  was  picked  up.  I  have  already  had  occasion  to  take 
"  notice  that  as  to  the  cargo  to  be  imported,  no  other  restriction  or 
"  qualification  was  in  the  view  of  the  contracting  parties  than  that 
"  it  should  consist  of  articles  not  expressly  prohibited.  But  when 
u  this  article  is  contrasted  with  the  preceding  article,  the  true  con- 
"  struction  of  it  will  be  seen  in  a  still  clearer  point  of  view.  The 
"  12th  Article  is  in  substance,  that  it  shall  be  lawful  for  the  citizens 
"  of  the  United  States  to  carry  to  any  of  His  Majesty's  islands  and 
"  ports  in  the  West  Indies  from  the  United  States  in  their  own 
"  vessels,  not  being  above  seventy  tons,  any  goods  or  merchandise 
"  being  of  the  growth,  manufacture,  or  produce  of  the  said  States, 
"  which  British  vessels  might  carry  to  the  islands  from  the  said 
"  States,  and  that  the  citizens  of  the  United  States  may  purchase, 
"  load,  and  carry  away  in  their  said  vessels  to  the  United  States 
"  from  the  inlands,  all  such  articles  being  of  the  growth,  manufac- 
"  ture,  or  produce  of  the  islands,  as  British  vessels  could  carry 
"  from  thence  to  the  said  States,  provided  that  the  American 
"  vessels  carry  and  land  their  cargoes  in  the  United  States  only,  it 
"  being  agreed  that  the  United  States  are  to  prohibit  and  restrain 
"  the  carrying  any  molasses,  sugar,  coffee,  cocoa,  or  cotton  in 
"  American  vessels,  either  from  His  Majesty *s  islands  or  from  the 
"  United  States,  to  any  part  of  the  world  except  the  United  States, 
"  and  there  is  a  proviso  that  British  vessels  may  import  from  the 
( islands  into  the  United  States,  and  may  export  from  the  United 
'  States  to  the  islands,  all  articles  of  the  growth,  produce,  or  manu- 
i  facture  of  the  islands  or  of  the  United  States  respectively,  which  by 
''  the  laws  of  the  said  States  might  be  then  imported  or  exported. 

"  *  The  trade  to  be  carried  on  between  the  citizens  of  the  United 
"  States  and  the  British  West  India  islands,  by  virtue  of  this  article, 
"  is  required  to  be  in  goods  of  the  growth,  produce,  or  manufacture 
u  of  the  islands  and  United  States  respectively.  This  trade,  in  the 
"  nature  of  it,  must  be  immediate  and  direct.  It  could  not  be  in 
"  the  contemplation  of  the  contracting  parties  that  it  might  be  cir- 
"  cuitous,  except  indeed  within  the  limits  of  the  United  States  and 
"  within  the  range  of  the  British  West  India  islands,  and  so  far,  as 
"  I  take  it,  it  is  circuitous.  The  contracting  parties  could  not  look 
"  to  so  remote  a  possible  case  as  that  a  citizen  of  the  United  States 
"  might  load  the  native  commodities  of  the  United  States  in  a 
"  foreign  port,  and  therefore  we  are  not  driven  to  collect  the 
"  meaning  of  this  article  from  the  precision  of  the  language  it  uses. 
"  Its  language  is  however  most  precise.  The  terminus  a  quo  and 
"  the  terminus  ad  quern  are  designed  with  as  much  certainty  as 
"  would  be  required  in  an  indictment  for  not  repairing  a  particular 
u  part  of  the  King's  highway.  And  to  exclude  all  possibility  of 
"  misapprehension,  to  mark  how  entirely  this  trade  was  to  be  im- 
u  mediate  and  direct,  a  provision  is  added  that  the  United  States 


APPENDIX   V.  581 

"  are  to  prohibit  the  carrying  goods  of  the'  produce  of  the  West 
"  India  islands  in  American  vessels  to  any  port  of  the  world  except 
"  the  United  States.  Thus  contrasted,  those  articles  afford  an 
"  illustration  of  the  internal  evidence  of  the  import  and  true  intent 
"  and  meaning  of  each  considered  separately,  and  the  conclusion 
44  from  the  whole  appears  to  us  to  he  irresistible  that  the  trade  to 
44  be  carried  on  under  the  12th  Article  between  the  United  States 
"  and  the  British  West  India  islands,  is  a  direct  trade,  and  that  the 
"  trade  to  be  carried  on  between  the  United  States  and  the  British 
44  territories  in  the  East  Indies,  under  the  13th  Article,  may  be  as 
"  circuitous  as  the  enterprising  spirit  of  commerce  can  make  it. 
44  There  may  be  reason  to  apprehend  that  such  an  intercourse  with 
"  the  British  territories  in  the  East  Indies  may  prove  very  injurious 
"  to  the  interests  of  the  East  India  Company,  and  to  Great  Britain 
"  in  respect  of  the  great  national  commerce  which  is  carried  on  by 
"  that  Company.  In  particular  there  may  be  reason  to  apprehend 
"  that  this  Treaty  will  open  a  door  to  many  of  our  own  people 
"  whom  the  policy  of  our  laws  has  shut  out  from  a  direct  trade  to 
"  the  East  Indies.  In  truth  it  can  hardly  be  expected  that  the 
44  spirit  of  commerce,  too  often  found  eluding  laws  made  to  keep 
u  it  within  bounds,  that  the  lucri  bonus  odor  should  not  embark 
"  British  capital  in  this  trade.  This  ought  to  have  been  foreseen, 
"  and  therefore  I  conclude  it  was  foreseen,  and  that  it  was  found 
"  that  the  balance  of  advantage  and  disadvantage  preponderated  in 
"  favour  of  the  Treaty.  If  not,  those  who  advised  it  will  have  to 
44  answer  for  it :  the  responsibility  is  not.  with  us.  We  are  not 
44  even  the  expounders  of  Treaties.  This  Treaty  is  brought  under 
44  our  consideration  incidentally  as  an  ingredient  in  a  cause  in 
44  judgment  before  us  :  we  only  say  how  it  is  to  be  understood  be- 
44  tween  the  parties  to  this^record.  This  we  are  bound  to  do ;  and 
44  we  have  but  one  rule  by  which  we  are  to  govern  ourselves.  We 
44  are  to  construe  this  Treaty  as  we  would  construe  any  other  instru- 
44  ment  public  or  private.  We  are  to  collect  from  the  nature  of 
44  the  subject,  from  the  words  and  from  the  context,  the  true  intent 
44  and  meaning  of  the  contracting  parties,  whether  they  are  A. 
44  and  B.,  or  happen  to  be  two  independent  States.  The  judges 
44  who  administer  the  municipal  laws  of  one  of  those  States  would 
44  commit  themselves  upon  very  disadvantageous  ground, — ground 
44  which  they  can  have  no  opportunity"  of  examining,  if  they  were 
44  to  suffer  collateral  considerations  to  mix  in  their  judgment  on  a 
44  case  circumstanced  as  the  present  case  is.  It  has  been  urged 
44  that  in  this  instance  (at  least  as  to  the  goods  in  the  third  policy) 
44  this  was  a  commerce  direct  from  this  country,  and  that  this 
44  Treaty  does  not  open  a  trade  between  Great  Britain  and  the 
44  British  territories  in  the  East  Indies  to  the  prejudice  of  the 
44  monopoly  vested  in  the  East  India  Company.  This  objection  is 
44  plausible,  but  not  founded.     The  circumstance  that  this  part  of 
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"  the  cargo  of  the  Argonaut  was  procured  here,  and  the  share 
"  which  the  plaintiff  Wilson  had  in  procuring  it,  might  have  de- 
served consideration  as  evidence  of  a  collusion,  by  means  of 
which  Wilson  was  carrying  on  for  himself  an  illicit  trade  to  the 
East  Indies,  which  might  have  subjected  this  ship  and  cargo,  or 
"  this  part  of  the  cargo,  to  seizure  and  confiscation.  But  this  use 
"  has  not  been  made  of  the  fact*  found  by  the  special  verdict :  and 
44  no  other  use,  consistent  with  our  opinion  of  the  legal  effect  of 
"  the  Treaty,  could  be  made  of  them.  For  a  citizen  of  the  United 
"  States  being  allowed  to  trade  to  the  British  territories  in  India, 
44  generally  with  an  exception  of  a  few  articles  only,  as  he  may 
44  take  in  his  cargo  in  the  ports  of  his  own  country,  so  he  may 
"  take  it  in  in  the  ports  of  this  country  as  well  as  any  other  ;  and 
44  he  may  employ  an  agent,  and  that  agent  may  be  a  British  sub- 
"  ject.  It  is  a  lawful  agency.  It  seems  to  me  impossible  to  main- 
"  tain  in  argument  that  the  subject  of  a  nation  in  amity  who  may 
"  trade  to  the  British  territories  in  India,  should  he  excluded  from 
44  one  market  for  his  outward  investment,  when  all  other  markets 
"  are  open  to  him,  and  when  it  is  distinctly  admitted  that  the 
"  markets  of  all  the  world,  including  ours,  circuitously  must  be 
44  open  to  him. 

44  4  There  remains  one  other  topic  of  which  I  am  called  upon  to 
44  take  some  notice.  It  is  said  that  Collet,  who  is  solely  interested 
44  in  the  two  first  of  these  policies,  and  has  a  joint  interest  with 
44  Butler  in  the  last,  being  a  natural-born  subject  of  this  country, 
44  cannot  shake  off  that  character  and  become  an  American,  so  as 
44  to  entitle  himself  to  the  protection  of  this  Treaty.  He  is  a  British 
44  subject  trading  to  the  East  Indies :  his  trade  is  therefore  illicit : 
44  the  voyages  insured  are  illegal :  and  the  policies  are  void.  Or, 
44  perhaps  the  objection  ought  to  be  put  another  way,  thus:  The 
44  vessels  in  which  only  the  trade  can  lawfully  be  carried  on  between 
44  the  United  States  and  the  British  territories  in  India,  according 
44  to  the  provisions  of  the  statute  37  Geo.  III.  c.  97,  must  be 
44  owned  by  subjects  of  the  United  States,  and  whereof  the  master 
"  and  three -fourths  of  the  mariners,  at  least,  are  subjects  of  the 
i4  United  States :  whereas  this  vessel,  the  Argonaut,  was  in  part 
"  the  property  of  a  natural -born  subject  of  this  country,  and  this 
44  part-owner  was  also  the  master :  consequently  she  was  not  owned 
44  by  a  subject  of  the  United  States,  nor  navigated  by  a  master  a 
44  subject  of  the  United  States,  within  the  true  intent  and  meaning 
44  of  the  navigation  laws,  and  particularly  the  statute  87  Geo.  III. 
44  c.  97.  The  conclusion  will  be  the  same.  The  voyages  insured 
44  were  therefore  illegal  and  the  policies  void.  This  is  the  only 
44  point  in  the  case  which  has  appeared  to  me  to  have  any  difficulty 
44  in  it.  I  must  confess  that  when  I  found  it  stated  as  a  fact  in 
44  this  special  verdict  that  Collet  and  Butler  were  natural-born 
44  subjects  of  His  Majesty,  I  felt  myself  embarrassed,  and  I  could 
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"  not  readily  disengage  myself.  And  when  I  found  that  in  the 
"  year  1797  there  had  been  a  reference  from  the  Privy  Council  to 
"  the  then  Advocate-General  and  the  two  law  officers  of  the  Crown, 
"  and  that  they  had  concurred  in  opinion  that  the  master  of  an 
"  American  vessel,  a  subject  of  the  United  States  domiciled  there, 
"  but  in  fact  a  natural-born  subject  of  Great  Britain,  was  not  to 
"  be  considered  as  a  subject  of  the  United  States  within  the  meaning 
"  of  our  navigation  laws,  founding  themselves  upon  an  opinio* 
"  of  Lord  Hardwicke  when  he  was  Attorney-General,  and  that  the 
"  Council  had  adopted  and  acted  upon  that  opinion,  I  felt  my  diffi- 
"  culty  increase  upon  me ;  for,  though  this  was  not  a  judicial  deci- 
"  sion  (as  in  the  argument  at  the  bar  of  the  Court  of  King's 
"  Bench  it  was  supposed  to  be),  it  was  certainly  of  the  highest 
"  authority  next  to  a  judicial  decision ;  it  was  a  public  act  of  the 
u  Executive  Government,  founded  on  the  advice  of  eminent  and 
"  learned  men,  whose  situations  called  upon  them  to  make  them- 
"  selves  well  acquainted  with  our  navigation  laws,  and  must  have 
"  made  them  very  familiar  with  all  the  questions  which  had  arisen 
"  upon  those  laws :  and  it  was  therefore  entitled  to  'very  great 
"  respect  from  me.  It  may  be  observed  that  this  order  might  have 
"  been  followed  by  a  judicial  decision,  It  purports  to  recommend 
"  that,  under  the  actual  circumstances,  the  vessel  should  be  admitted 
"  to  an  entry  though  she  was  not  navigated  according  to  law.  Not- 
"  withstanding  the  order,  and  the  entry  in  consequence  of  it,  the 
"  vessel  might  have  been  seized  and  prosecuted  in  the  Exchequer, 
"  and  so  the  question  might  have  been  brought  to  a  judicial  deci- 
"  sion.  It  was  done  in  the  case  of  Scott  qui  tarn  v.  Schwartz, 
"  Com.  677,  cited  in  the  argument.  By  the  way,  I  do  not  under- 
"  stand  upon  what  ground  the  case  of  Butler  was  distinguished 
"  from  Collet's  case,  unless  Butler  has  been  expressly  discharged 
"  from  his  allegiance  by  Act  of  Parliament,  in  consequence  of  our 
"  acknowledgment  of  the  independence  of  the  United  States. 
"  They  were  both  natural-born  subjects,  they  were  both  adopted 
"  subjects  of  the  United  States,  and  it  is  to  be  said  of  both  Nemo 
"  patriam  in  qud  natus  est  exuere}  nee  legeantice  debitum  ejurarfi 
"  possit.  It  was  observed  by  Lord  Hale,  that  a  natural- born  sub- 
"  ject  of  this  country  may  by  foreign  naturalisation  entangle  himself 
"  in  difficulties  and  a  conflict  of  duties.  So  may  the  naturalized  or 
"  denizen  subject  of  the  King  of  Great  Britain.  Yet  it  is  clear 
"  that  we  and  all  the  civilized  nations  and  States  of  Europe  do 
"  adopt  (each  according  to  their  own  laws)  the  natural-born  sub- 
"  jects  of  other  countries.  So,  as  I  take  it,  VatteJ  puts  it  in  the 
"  passages  referred  to.  Our  laws  give  certain  privileges  and  with- 
•*  hold  certain  privileges  from  our  adopted  subjects,  and  we  may 
"  naturally  conclude  that  there  may  be  some  qualification  of  the 
"  privilege  in  the  laws  of  other  countries.  But  our  resident 
"  denizens  are  entitled,  us  I  take  it,  to  all  sorts  of  commercial  pri- 
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"  vileges  which  our  natural-born  subjects  can  claim.  We  should 
"  consider  them  as  English  in  the  language  of  the  Navigation  Act. 
"  The  United  States  do  undoubtedly  consider  their  adopted  sub- 
"  jects  as  subjects  of  the  United  States  within  their  laws.  And  I 
"  take  it  that  we  should  consider  their  adopted  subjects,  if  they 
11  happen  not  to  be  natural-born  subjects  of  the  King  of  Great 
"  Britain,  as  subjects  of  the  United  States  within  our  navigation 
"  laws.  To  this  proposition  I  take  the  case  of  Scott  v.  Schwartz  to  be 
"  in  point,  if  it  wanted  an  authority.  The  case  now  begins  to  work 
"  itself  clear.  It  comes  to  this  question :  what  difference  does  the 
"  circumstance  of  the  adopted  subject  of  the  United  States  being 
"  a  natural-born  subject  of  the  King  of  Great  Britain  make  ?  Is 
"  there  any  general  principle  in  the  law  of  nations  (out  of  which 
"  this  adoption  of  subjects  seems  to  have  grown)  that  in  the  parent 
"  State  the  adopted  subject  is  incapable  of  enjoying  the  privileges 
'*  which  have  been  conceded  by  the  parent  State  to  the  other  sub- 
"  jects  of  that  State  which  has  adopted  him  ?  I  know  of  no  such 
"  disabling  principle.  Let  us,  then,  come  to  our  own  municipal 
"  law.  Lord  Hale  says  foreign  naturalisation  may  involve  the 
"  natural-born  subject  in  a  conflict  of  duties.  This  is  eloquence, 
"  but  not  precision.  What  are  the  duties  of  which  there  may  be  a 
"  conflict?  Our  laws  pronounce  that  if  there  should  be  war 
"  between  his  parent  State  and  the  State  which  has  adopted  him,  he 
"  must  not  arm  himself  against  the  parent  State.  Perhaps  they 
"  go  further  and  say  that  if  he  is  here  he  may  be  prevented  from 
"  returning  to  his  domicile  in  the  State  which  has  adopted  him : 
"  that  if  he  is  there,  he  must,  on  receiving  the  King's  commands 
"  under  his  privy  seal,  return  hither  on  pain  of  incurring  a  con- 
"  tempt  and  penalties  consequent  upon  it.  Whether  the  proclama- 
"  tion  which  has  been  introduced  into  this  cause  will  have  the  same 
"  effect  as  a  privy  seal  served  upon  the  party,  is  a  question  not  neces- 
"  sary  to  be  here  discussed.  It  cannot  have  a  greater  effect,  nor 
"  an  effect  of  a  different  nature,  and  may  therefore  be  laid  out  of 
"  the  case.  Our  municipal  laws  may  attach  upon  him  in  some 
"  other  cases,  but  I  conclude  in  no  instance  which  by  analogy  can 
"  govern  the  present  case,  because  I  have  heard  of  no  such  argu- 
"  ment  from  analogy.  Upon  what  authority,  then,  is  it  said  that  a 
"  natural-born  subject  of  the  King  of  Great  Britain  shall  not  trade 
"  to  the  East  Indies,  though  he  is  an  adopted  subject  of  another 
44  country  whose  subjects  in  general  are  allowed  to  trade  to  the 
"  East  Indies  ?  Shall  it  be  enough  to  say  the  rest  of  the  King's 
"  subjects  are  not  allowed  to  trade  to  the  East  Indies,  and  there- 
"  fore  you,  being  the  King's  subject,  shall  not  ?  He  will  answer,  I 
"  have  a  privilege  which  the  rest  of  the  King's  subjects  have  not. 
"  I  am  the  King's  subject,  but  I  am  also  the  subject  of  the  United 
"  States,  and  Great  Britain  has  granted  to  the  subjects  of  the 
"  United  States  that  they  may  trade.     He  may  add,  I  violated  no 
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"  law  of  my  parent  State  in  procuring  myself  to  be  received  a 
"  subject  of  the  United  States.  She  encourages  the  practice,  for 
"  she  herself  adopts  the  subjects  of  other  States.  Why  then  are 
"  the  fruits  of  my  adoption  to  be  withheld  from  me  ?  If  it  be  said 
"  to  him,  You,  a  British  subject,  ought  not  to  trade  to  the  loss  and 
"  injury  of  the  East  India  Company,  who  have  a  monopoly,  he 
"  may  say,  The  subjects  of  the  United  States  may  and  ought  to 
"  carry  on  this  trade  under  the  authority  of  the  laws  of  this 
"  country — under  the  authority  of  the  same  laws  which  gave  to  the 
"  East  India  Company  their  monopoly.  If  the  Company  sustain 
"  a  loss,  it  is  damnum  sine  injnrid.  In  short,  it  being  once 
"  granted  that  a  natural-born  subject  of  the  King  of  Great  Britain 
"  may  become  a  subject  of  the  United  States,  there  can  be  no 
"  breach  of  moral,  political,  or  legal  duties,  no  conflict  of  duties 
"  in  claiming  or  exercising  the  privileges  which  belong  to  that 
"  character.  The  same  train  of  reasoning,  in  my  judgment,  goes 
"  to  prove  that  it  is  not  yet  sufficiently  established  to  be  now  taken 
"  for  clear  law  upon  the  ground  of  which  we  ought  to  declare 
"  these  contracts  void,  that  a  natural-born  subject  of  the  King 
"  naturalized  or  otherwise  adopted  as  a  subject  by  a  foreign  State, 
"  is  not  to  be  considered  within  our  navigation  laws  as  a  subject 
"  of  that  foreign  State  when  acting  in  the  character  of  the  master 
"  of  a  vessel  belonging  to  the  subjects  of  that  foreign  State.  Such 
"  a  man  is  certainly,  to  many  purposes,  '  of  that  country  or  place,' 
"  which  are  the  words  of  the  Navigation  Act,  and  '  a  subject  of 
"  the  United  States,1  which  are  the  words  of  the  stat.  37  Geo.  III. 
"  c.  97.  In  point  of  title  to  this  character  of  subject,  he  is  suffi- 
"  ciently  so  within  our  navigation  laws.  I  mean  that  he  is  suffi- 
"  ciently  adopted,  according  to  the  case  in  Comyns,  to  be  considered 
"  a  subject  of  that  country  within  our  navigation  laws,  supposing 
"  his  claim  not  to  be  repelled  by  his  being  a  natural-born  subject 
"  of  Great  Britain.  I  am  not  prepared  to  say,  highly  as  I  respect 
"  the  authority  of  those  who  held  that  opinion,  that  this  character 
"  of  natural-born  subject  will  control  or  suspend  the  legal  operation 
"  of  that  of  a  subject  of  the  United  States.  There  is  here  no  con- 
"  flict  of  duties.  Both  characters  may  stand  together ;  and  if  some 
"  political  inconveniences,  such  as  those  suggested  in  the  argument 
"  before  us  (though  they  seem  very  remote),  should  follow,  yet  if 
"  these  inconveniences  are  not  of  consequence  enough  to  prevent 
"  the  practice  of  the  adoption  of  subjects  by  Great  Britain  and 
"  every  other  State  in  Europe,  we  cannot  satisfy  ourselves  that  they 
"  ought  to  control  the  legal  consequences  of  that  adoption.  We 
"  are  of  opinion  that  there  is  no  error  in  this  judgment,  and  that  it 
"  ought  to  be  affirmed.'  "  Judgment  affirmed  "  (d). 

(d)  Mr.  Justice  Buller  was  absent  from  the  20th,  and  Mr.  Justice 
Heath  from  the  24th  of  April  to  the  end  of  the  term,  from  indisposition. 
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No.  4. 

THE  JONGE  JOSIAS  («). 

44  This  was  a  Danish  ship,  which  with  several  others  had  been 
u  seized  by  Admiral  Berkley,  in  the  Tagus,  on  the  24th  of  February, 
"  1809,  and  sent  to  England  for  adjudication.  In  the  first  instance 
44  a  claim  of  territory  had  been  advanced  by  the  Portuguese  Consul, 
"  but  that  was  withdrawn,  and  the  question  now  arose  upon  a 
"  claim  which  had  been  given  in  on  behalf  of  the  master  for  three 
44  eighth  parts  of  the  ship,  his  property,  as  protected  under  the  XVIth 
"  Article  of  the  Convention  of  Cintra.  The  article  provides  4  that 
44  all  subjects  of  France,  or  of  Powers  in  friendship  or  alliance  with 
"  France,  domiciliated  in  Portugal,  or  accidentally  in  the  country, 
41  shall  be  protected ;  their  property,  of  every  kind,  moveable  and 
44  immoveable,  shall  be  respected ;  and  they  shall  be  at  liberty 
44  either  to  accompany  the  French  army  or  to  remain  in  Portugal.  In 
44  either  case  their  property  is  guaranteed  to  them,  with  the  liberty 
44  of  retaining  or  of  disposing  of  it,  and  of  passing  the  produce  of  the 
44  sale  thereof  into  France,  or  any  other  country  where  they  may 
44  fix  their  residence,  the  space  of  one  year  being  allowed  them  for 
44  that  purpose.  It  is  fully  understood  that  shipping  is  excepted 
44  from  this  arrangement,  only,  however,  in  so  far  as  regards  leaving 
44  the  port,  and  that  none  of  the  stipulations  above  mentioned  can 
44  be  made  the  pretext  of  any  commercial  speculation.'  It  was 
44  stated  in  the  claim  that  the  ship  entered  the  port  of  Lisbon  some 
44  time  in  August  1807,  prior  to  the  declaration  of  hostilities  on 
u  the  part  of  England  against  Denmark,  and  also  prior  to  the  occu- 
44  pation  of  Lisbon  by  the  French,  and  that  she  remained  there 
44  unmolested  until  she  was  seized  by  Admiral  Berkley. 

44  On  behalf  of  the  Claimants. — A  letter  from  Admiral  Cotton, 
44  who  commanded  off  the  Tagus  in  August  1808,  was  relied  on  to 
44  show  that  he  had  not  acted  against  these  vessels  after,  or  in  conse- 
M  quence  of  the  Convention  of  Cintra ;  and  it  was  contended  gene- 
44  rally,  that  as  these  Danish  masters  were  the  subjects  of  a  Power 
44  in  amity  with  France,  and  accidentally  in  the  country,  they  came 
"  fairly  within  the  simple  construction  of  the  Treaty,  and  were 
44  entitled  to  protection  under  it  so  long  as  they  remained  in  port. 
44  That  the  only  exception  with  respect  to  shipping  related  to  their 
44  quitting  the  port,  and  that  it  was  clear,  from  the  exception  itself, 
44  that  property  of  that  description  was  within  the  intent  and  mean- 
44  ing  of  the  contracting  parties. 

44  For  the  Captors. — It  was  urged  that  the  proviso  as  to  ehip- 
•**  ping  must  be  taken  with  reference  to  the  context,  and  could  have 

(e)  1  Edwards'  Admiralty  Reports,  128-134. 
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"  this  meaning  only ;  that  if  any  persons  included  in  the  preceding 
"  part  of  the  article  happened  to  be  possessed  of  any  property  in 
"  shipping,  the  protection  should  also  extend  to  that  description 
"  of  their  property.  That  the  article  evidently  referred  to  suck 
"  persons  as  were  adherents  to  the  French  cause  in  Portugal,  and 
"  not  to  persons  going  there  on  other  grounds  and  with  other 
u  views.  That  the  permission  to  dispose  of  the  property,  and  te 
"  pass  the  proceeds  into  France,  or  any  other  country  where  they 
"  might  fix  their  residence,  showed  that  the  article  was  not  intended 
"  to  apply  to  this  description  of  persons.  That  it  was  an  interpre- 
"  tation  sufficiently  large  to  admit  that  it  extended  to  all  persons 
"  holding  connection  with  the  French  during  the  time  they  were 
"  in  possession  of  the  country,  and  could  not  be  extended  to  cases 
"  not  in  the  contemplation  of  the  contracting  parties,  nor  within 
"  the  sound  interpretation  of  the  words  employed  in  the  instrument 
"  which  they  had  constructed. 

"  JUDGMENT. 

"  Sir  William  Scott. — I  am  called  upon  to  decide  this  question, 
"  and  every  consideration  of  public  policy  and  of  tenderness  for  the 
"  parties  interested,  makes  it  proper  for  me  not  to  delay  giving  the 
"  opinion  of  the  Court  upon  the  legality  of  the  claim,  which  has 
"  been  submitted  to  its  consideration.  In  the  first  instance,  a  claim 
"  was  given  by  the  Portuguese  Government  for  these  vessels,  as 
"  having  been  taken  in  violation  of  the  territorial  rights  of  that 
"  nation.  But  it  ha*  been  withdrawn,  and  consequently  there  is 
"  an  end  of  any  protection  which  these  Danes  can  derive  from  a 
"  pretension  so  introduced,  it  being  an  established  law  that  the  claim 
"  of  territorial  right  can  be  advanced  only  by  those  to  whom  the 
"  territory  belongs;  the  subjects  of  other  States  can  do  no  more  than 
"  refer  themselves  for  redress  to  the  neutral  Power  under  whose 
"  rights  they  hoped  to  find  protection.  The  parties,  however,  have 
"  set  up  a  claim  under  the  stipulations  of  the  Convention  of  Cintra, 
"  which,  it  is  assumed,  are  applicable  to  the  property  of  these 
"  Danish  masters  of  vessels.  Now  I  think  there  is  a  question  pre- 
"  liminary  even  to  this,  namely,  whether  the  stipulations  of  a 
"  Treaty  can  be  set  up  by  those  who  were  not  parties  to  it.  The 
44  French,  who  were  parties  to  the  Treaty,  might  undoubtedly, 
"  though  they  are  enemies,  contend  for  that  construction  which 
'*  they  might  allege  was  in  the  intent  and  meaning  of  the  con- 
"  tracting  parties  at  the  time,  and  they  have  a  right  to  demand 
"  the  application  of  the  Treaty  so  construed,  to  those  persons  on 
44  whom  they  meant  to  confer  protection.  But  whether  others  who 
"  have  no  rights  as  parties  to  that  Treaty,  but  who  are  indirectly 
"  benefited  by  it,  are  competent  to  contend  for  its  fulfilment,  is,  I 
'*  think,  more  than  doubtful.  Taking  it,  however,  that  these  Danish 
"  masters  are  competent  to  claim  under  the  Treaty,  the  question 
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then  ip,  whether  the  construction  here  contended  for  is  that 
•which  the  Court  would  be  warranted  in  adopting.  For  although 
the  Court  might  be  disposed  to  put  a  favourable  interpretation 
upon  the  articles  of  the  Treaty,  it  is  bound  to  construe  them  accord- 
ing to  their  natural  and  fair  meaning,  and  not  to  impose  upon  the 
contracting  parties  stipulations  which  were  never  in  their  con- 
templation. The  business  of  the  Court  is  to  expound  and  ex~ 
plain,  not  to  frame  original  Treaties.  Now  it  is  a  feature  of  the 
Convention  of  Cintra,  very  illustrative  of  its  real  character,  that 
it  is  a  Treaty  for  the  military  evacuation  of  Portugal  by  the  French 
army,  and  that  the  parties  to  it  are  the  commanders  of  the  re- 
spective armies.  That  is  a  circumstance  which  impresses  a  strong 
conviction  that  this  Treaty  has  no  direct  reference  to  maritime 
interests,  and  ought  not  to  receive  such  an  application,  unless 
it  is  distinctly  expressed.  If  there  are  any  articles  pointing  to 
the  immunity  of  these  vessels,  the  Court  would  be  inclined  to  give 
them  full  effect,  and  not  to  construe  them  with  a  punctilious  hesita- 
tion and  scrupulosity,  respecting  the  competence  of  the  authority 
under  which  they  were  framed.  But  in  general,  the  fact  that  it  was 
drawn  up  by  military  persons,  and  for  great  military  purposes, 
does  give  the  Treaty-  a  character  which  is  useful  as  expository  of 
its  true  meaning.  The  maritime  department  was  separate  and 
distinct,  and  under  a  distinct  authority ;  unless,  therefore,  there 
are  articles  that  do  expressly  point  to  maritime  objects,  it  is 
reasonable  to  conclude  that  they  were  not  in  the  contemplation  of 
the  parties  themselves.  Taking  that  as  a  fair  rule  of  exposition, 
I  am  to  consider  the  effect  of  the  XVIth  Article  of  the  Treaty,  as 
applied  to  the  claims  of  the  masters  of  these  Danish  vessels, 
which  were  lying  in  the  Tagus  at  the  time ;  and  it  would  cer- 
tainly be  a  singular  circumstance  if  the  French  generals  had 
stipulated  for  the  protection  of  the  property  of  these  persons  who 
happened  to  be  upon  the  spot,  amounting  only  to  a  small  part  of 
the  vessels,  without  making  any  provision  for  the  remaining  parts 
of  those  vessels,  which  were  equally  the  property  of  the  allies  of 
France,  though  not  personally  in  Portugal  at  that  time.  m  The 
words  of  the  article  are  these,  'that  the  property  of  persons 
domiciliated,  or  accidentally  in  the  country,  shall  be  protected ; ' 
and  under  this  description  it  is  said,  that  these  persons  are  to  be 
considered  as  being  accidentally  in  the  country,  and  that  therefore 
they  come  within  the  provisions  of  this  article.  The  words  are 
certainly  large,  but  I  must  again  refer  to  what  I  before  observed, 
that  this  is  a  Treaty  applicable  to  military  affairs,  to  the  exclu- 
sion of  every  object  of  maritime  policy.  Under  the  terms  '  domi- 
ciliated/ these  Danish  masters  certainly  do  not  come ;  do  they 
then  under  the  other  description  of  persons  '  accidentally  in  the 
country  ?  '  If  these  words  stood  alone,  with  the  strong  disposi- 
tion I  feel   to  give  them  the   most  favourable  construction,   I 
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"  should,  though  not  perhaps  without  doing  some  violence  to  their 
"  meaning,  be  inclined  to  hold  that  these  persons,  being  on  board 
"  their  ships  in  the  port  of  Lisbon,  might  be  included  under  the 
"  terms  '  accidentally  in  the  country.'  I  should  under  that  dispo- 
"  sition  be  inclined  to  hold  that  the  word  'accidentally'  applied  to 
"  all  persons  in  a  situation  contra-distinguished  from  domiciliated, 
"  though  perhaps  more  immediately  to  persons  attending  on  the 
"  armies,  or  on  visits,  or  residing  there  for  the  purposes  of  business, 
"  pleasure,  or  curiosity.  It  would  require,  however,  all  the  indul- 
"  gence,  which  I  admit  the  personal  circumstances  of  the  case 
"  call  for,  to  include  under  the  description  masters  of  ships  coming 
"  merely  to  the  port,  and  not  to  the  country.  But  when  I  look  to 
41  the  context,  I  think  it  results  in  the  clearest  manner,  that  the 
u  words  never  were  intended  to  convey  such  a  meaning ;  for  how 
"  does  the  article  go  on  ?  ( That  they  shall  be  at  liberty  to  remain 
"  in  Portugal,  or  to  accompany  the  French  army.1  That  is  the 
"  alternative :  now  what  kind  of  option  is  this,  what  prospect  does 
"  the  permission  to  accompany  the  French  army,  or  to  remain  in 
"  Portugal,  hold  out  to  these  Danish  masters  ?  They  could  only 
"  remain  by  giving  up  their  vessels  and  their  employment ;  and 
"  as  to  following  the  French  army,  it  is  quite  ridiculous  when 
"  applied  to  persons  so  circumstanced.  The  article  then  goes  on  in 
"  the  same  strain, .'  that  they  shall  be  protected,  and  may  be  at 
"  liberty  to  transfer  themselves  to  France,  or  any  other  country,  in 
"  which  they  may  wish  to  fix  a  residence.'  Now  these  are  persons 
"  who  have  a  fixed  residence  already  in  their  own  country  ;  they 
"  have  no  wish  to  remove  to  France,  which  is  entirely  out  of  all 
"  contemplation  with  them,  or  to  any  other  country  but  their  own ; 
"  they  have  no  intention  of  disposing  of  their  shares  in  these  vessels, 
"  still  less  of  remaining  in  Portugal.  Neither  the  one  nor  the  other 
"  of  these  alternatives  can,  without  a  ludicrous  perversion  of  the 
u  terms,  be  applied  to  these  persons,  or  to  the  property  of  masters 
"  of  vessels,  who  come  to  the  port  only  to  go  back  again,  and  it  is 
"  evident  that  they  were  wholly  out  of  the  view  of  the  contracting 
"  parties.  Then  follow  the  words  '  shipping  is  included '  in  this 
"  article,  which  has  very  justly  been  described  as  clouded  in  some 
"  of  that  obscurity  which  hangs  over  no  small  portion  of  this  Treaty. 
"  But  I  do  not  understand  those  words  as  enlarging  the  description 
"  of  persons  meant  to  be  benefited.  The  interpretation  which  I 
"  put  upon  the  words  is  this :  there  are  a  great  number  of  foreign 
"  merchants  residing  at  Lisbon,  many  of  whom  are  possessed  of 
"  shipping,  and  the  ships  of  such  persons  who  are  themselves  pro- 
"  tected  by  the  preceding  part  of  the  article  to  which  these  words 
"  must  refer,  are  to  be  protected  also ;  it  being  stipulated  that  if 
"  they  send  the  ships  out  to  sea,  they  shall '  not  carry  off  their  pro- 
"  perty  without  being  under  the  view  of  those  who  have  a  right  to 
"  guard  against  any  abuse  of  the  indulgence.'     Under  these  con- 
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siderations,  and  not  without  considerable  pain,  I  feel  myself  bound 
to  construe  the  Treaty  in  a  manner  unfavourable  to  the  claimants, 
and  to  hold  that  it  does  not  extend  to  the  protection  of  their  pro- 
perty in  these  vessels,  which  I  am  satisfied  was  not  within  the 
view  of  the  persons  who  framed  the  Convention.  There  are 
circumstances  in  the  case  which  entitle  this  unfortunate  class 
of  men  to  the  utmost  indulgence  from  those  who  may  be  ulti- 
mately benefited ;  but  at  present  it  is  my  public  duty  to  pronounce 
that  their  property  in  these  vessels  is  not  protected  under  the 
Treaty." 


July  29th, 
1830. 

Under  the 
Treaty  of 

1794,  be- 
tween 
Great 
Britain 
and 

America, 
and  the 
Act  of  the 
87  Geo.  3. 

c.97, 
American 
citizens 
Who  held 
lands  in 
Great 
Britain 
on  the  28th 
of  October, 

1795,  and 
their  heirs 
and  as- 
signs, are 
at  all  times 
to  be  con- 
sidered, so 
far  as  re- 
gards these 
lands,  not 
as  aliens, 
bat  as  na- 
tive sub- 
jects of 
Great 
Britain. 


No.  5. 

SUTTON   V.   SUTTON   (/). 

"  This  was  a  bill  for  the  specific  performance  of  a  contract ;  and 
"  the  Master  having  reported  against  the  title,  an  exception  was 
"  taken  to  his  report,  which  now  came  on  to  be  argued. 

"  The  title  of  the  vendor  was  derived  under  a  conveyance  from 
"  a  citizen  of  America;  and  the  question  was,  whether,  under  the 
"  circumstances  of  this  case,  and  in  relation  to  the  property  which 
"  was  the  subject  of  the  contract,  an  American  citizen  was  to  be 
"  deemed  an  alien  ? 

"  Samuel  Strudwick,  before  and  at  the  time  of  the  separation  of 
"  the  United  States  of  North  America  from  Great  Britain,  was 
"  settled  in  North  Carolina,  and  he  continued  to  reside  there,  as  an 
"  American  citizen,  till  his  death  in  1794.     By  his  will,  dated  in 
H  that  year,  he  devised  to  *  his  good  friend  Margery,  widow   of 
**  Stephen  —— — ,'lately  living  at  Fulham  in  England,  his  houses 
"  and  lands  in  the  city  of  London,  in  trust  to  be  sold,  when  Mr. 
"  Vaughan's  annuity  shall  drop  in,  and  the  monies  arising  from 
"  such  sale  to  be  employed  as  therein  mentioned;*  and,  after  be- 
"  queathing  two  small  annuities,  he  gave  the  residue  of  his  real  and 
"  personal  estate  to  his  son  William  Francis  Strudwick.     A  part  of 
"  this  testator's  property  consisted  of  an  undivided  share  of  certain 
"  tenements  in  the  city  of  London,  which  were  the  subject  of  the 
"  present  suit.     A  person  of  the  name  of  Margery  Bourget  was 
"  considered  to  be  the  devisee  referred  to  in  the  will :  she  declined 
"  to  carry  the  trust  into  effect,  or  to  interfere  in  the  management  of 
"  the  property,  and  was  said  to  have  died  about  the  year  1806. 
"  William   Francis   Strudwick,   the    heir-at-law  and    devisee    of 
"  Samuel,  was  an  American  citizen,  and  died  intestate  in  the  year 
"  1810,  leaving  Samuel  Strudwick,  also  an  American  citizen,  his 
"  eldest  son  and  heir-at-law.     In  1819,  the  last-mentioned  Samuel 
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"  Strudwick  sold  and  conveyed  his  undivided  share  of  the  tenements 
in  the  city  of  London ;  and  upon  this  conveyance  the  title  of  the 
vendor  depended. 
"  One  of  the  objections  taken  to  the  title  was  in  the  following 
"words: — 'That  Samuel  Strudwick,  the  vendor,  in  1819,  of  two 
"  eighth  parts  of  the  estate,  was  an  alien,  and  incapable  of  eonvey- 
"  ing  them,  such  shares  having  been  the  property  of  Samuel  Strud- 
"  wick,  his  grandfather,  who  was  settled  in  America  at  the  time  of 
44  the  separation  of  the  two  countries  in  1783,  and  who  was  alleged 
44  to  have  devised  them  to  his  son  William  Francis  Strudwick,  who 
44  was  an  American,  and  died  there  in  1810  intestate,  leaving  the 
44  said  Samuel  Strudwick,  the  grandson,  his  heir  rat-law;  and  that 
44  no  proof  had  been  shown  that,  after  the  separation,  Samuel 
44  Strudwick,  the  grandfather,  or  William  Francis  Strudwick,  was 
44  a  subject  of  the  King  of  Great  Britain.' 

44  The  question  turned  vpon  the  construction  of  the  Treaty  of 
44  Peace  between  Great  Britain  and  the  United  States,  signed  at 
44  London,  on  the  19th  of  November,  1794,  and  of  the  37  Geo.  III. 
44  c.  97,  which  teas  passed  for  the  purpose  of  carrying  the  Treaty 
44  into  execution. 

44  By  the  first  article  of  that  Treaty  it  was  agreed,  4  that  there 
44  should  be  a  firm,  inviolable,  and  universal  peace  between  Great 
44  Britain  and  the  United  States.' 

44  The  second  article,  after  some  regulations  relative  to  the  with- 
44  drawal  of  the  British  troops,  declared,  '  that  the  settlers  and 
44  traders  within  the  precincts  of  the  posta  from  which  the  British 
44  troops  were  to  be  withdrawn,  should  continue  to  enjoy  their  pro- 
44  perty  of  every  kind,  and  be  at  liberty  to  remain  there,  or  Jo 
44  remove  their  effects,  and  to  sell  or  retain  their  lands  and  properly 
44  at  their  discretion ;  that  such  of  them  as  should  continue  to  re* 
44  side  within  the  boundary  line  should  not  be  compelled  to  become 
44  citizens  of  the  United  States,  or  to  take  any  oath  of  allegiance  to 
44  the  Government  thereof,  but  should  be  at  full  liberty  so  to  do  if 
44  they  thought  proper,  and  should  declare  their  election  within  one 
44  year  after  the  evacuation  aforesaid ;  and  that  all  persons  who 
44  should  continue  there  after  the  expiration  of  the  year,  without 
k(  having  declared  their  intention  of  remaining  subjects  of  His 
44  British  Majesty,  should  be  considered  as  having  elected  to  be- 
44  come  citizens  of  the  States.1 

44  The  third,  fourth,  and  fifth  articles  related  to  the  boundaries 
41  of  the  new  States,  the  navigation  of  the  rivers,  <&c. ;  and  the 
44  sixth,  seventh,  and  eighth,  to  the  adjustment  of  the  pecuniary 
44  claims  of  individuals. 

44  The  ninth  article  enabled  the  subjects  of  either  country  to  hold 
44  lands  in  the  other,  and  to  sell  and  devise  them  as  if  they  were 
44  natives.  The  terms  of  it,  relative  to  Americans  holding  lands  in 
44  England,  were,  4  that  American  citizens,  who  then  held  lands  in 
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"  the  dominions  of  His  Majesty,  should  continue  to  hold  them 
"  according  to  the  nature  and  tenure  of  their  respective  estates  and 
"  titles  therein,  and  might  grant,  sell,  or  devise  the  same  to  those 
"  whom  they  should  please,  in  like  manner  as  if  they  were  natives ; 
"  and  that  neither  they,  nor  their  heirs  or  assigns,  should,  so  far  as 
"  might  respect  the  said  lands  and  the  legal  remedies  incident 
"  thereto,  be  regarded  as  aliens/ 

"  And  by  the  tenth  article  it  was  stipulated,  '  that  neither  debts 
"  due  from  individuals  of  the  one  nation  to  the  individuals  of  the 
"  other,  nor  shares  nor  monies  which  they  might  have  in  the  public 
"  funds  or  private  banks,  shall,  even  in  any  event  of  war  or  national 
"  differences,  be  sequestrated  or  confiscated ;  it  being  unjust  and 
"  impolitic  that  debts  and  engagements  contracted  and  made  by 
"  individuals  having  confidence  in  each  other,  and  in  their  respective 
"  Governments,  shall  ever  be  destroyed  or  impaired  by  national 
"  authority,  on  account  of  national  differences  and  discontents.' 

"  The  subsequent  articles  of  the  Treaty,  down  to  the  twenty- 
"  eighth,  contained  various  stipulations  relative  to  navigation,  and 
"  the  mutual  delivery  up  to  justice  of  persons  charged  with  murder 
"  or  forgery.  The  twenty-eighth  article  declared,  '  that  the  first 
"  ten  articles  of  the  Treaty  should  be  permanent,  and  that  the 
"  subsequent  articles,  except  the  twelfth '  (which  related  to  the 
"  intercourse  with  the  West  Indies,  and  was  to  continue  in  force  for 
"  two  years  after  the  then  war),  *  should  be  limited  in  their  duration 
"  to  twelve  years,  to  be  computed  from  the  day  on  which  the  ratifi- 
"  cations  of  the  Treaty  should  be  exchanged,  subject  to  the  renewal 
"  of  the  negotiations  at  a  period  therein  mentioned;  but  if  His 
"  Majesty  and  the  United  States  should  not  be  able  to  agree  on  a 
"  new  arrangement,  in  that  case  all  the  articles  of  the  Treaty,  except 
"the  first  ten,  should  then  cease  and  expire  together.1 

"  In  1797,  the  37  Geo.  III.  c.  97  was  passed,  which  is  intituled, 
"  '  An  Act  for  carrying  into  execution  the  Treaty  of  Amity,  Com- 
"  merce,  and  Navigation,  concluded  between  His  Majesty  and  the 
"  United  States  of  America/     It  contained  the  following  clauses : — 

"  '  Sect.  24.  And  whereas  by  the  ninth  article  of  the  said  Treaty, 
"  it  was  agreed  that  British  subjects  who  then  held  lands  in  the 
"  territories  of  the  said  United  Slates,  and  American  citizens  who 
"  then  held  lands  in  the  dominions  of  His  Majesty,  should  continue 
"  to  hold  them  according  to  the  nature  and  tenure  of  their  respective 
"  states  and  titles  therein,  and  might  grant,  sell,  or  devise  the 
"  same  to  whom  they  should  please,  in  like  manner  as  if  they  were 
"  natives ;  and  that  neither  they  nor  their  heirs  or  assigns  should, 
"so  far  as  might  respect  the  said  lands  and  the  legal  remedies 
"  incident  thereto,  be  regarded  as  aliens :  be  it  therefore  enacted,  by 
"  the  authority  aforesaid,  that  all  lands,  tenements,  and  heredita- 
"  ments  in  the  kingdom  of  Great  Britain,  or  the  territories  and 
"  dependencies    thereto    belonging,   which,   on   the   said   28th    of 
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"  October,  1795  (being  the  day  of  the  exchange  of  the  ratifications 
"  of  the  said  Treaty  between  His  Majesty  and  the  said  United 
"  States),  were  held  by  American  citizens,  shall  be  held  and  enjoyed, 
"  granted,  sold,  and  devised,  according  to  the  stipulations  and  agree- 
u  ments  contained  in  the  said  article  ;  any  law,  custom,  or  usage  to 
"  the  contrary  notwithstanding. 

"  '  Sect.  25.  Provided  always,  that  nothing  herein  contained 
"  shall  extend,  or  be  construed  to  extend,  to  give  any  right,  title, 
"  or  privilege  to  any  person,  not  being  a  natural-born  subject  of 
"  this  realm,  which  such  person  would  not  have  been  entitled  to  if 
"  this  Act  had  not  been  made,  other  than  and  except  such  rights, 
"  titles,  and  privileges  as  shall  be  necessary  for  the  true  and  faithful 
"  performance  of  the  stipulations  in  the  said  article  contained, 
"  according  to  the  true  intent  and  meaning  thereof,  or  to  give  to 
"  any  person,  not  being  either  a  natural-born  subject  of  this  realm, 
"  or  a  citizen  of  the  said  United  States,  any  right,  title,  or  privilege 
u  to  which  such  person  would  not  have  been  entitled  if  this  Act  had 
"  not  been  made. 

"  '  Sect  27.  That  this  Act  shall  continue  in  force  so  long  as  the 
"  said  Treaty  between  His  Majesty  and  the  United  States  of  America 
"  shall  continue  in  force,  and  no  longer.' 

"  This  Act  was  continued  by  the  45  Geo.  III.  c.  35,  which,  after 
"  reciting  that  the  37  Geo.  III.  c.  97  *  was  to  continue  in  force  so 
"  long  as  the  said  Treaty  should  continue  in  force,  and  no  longer, 
"  which  Treaty,  or  so  much  of  it  as  relates  to  the  matters  contained 
"  in  the  said  Act,  has  now  ceased  and  determined  :  and  it  is  expe- 
"  dient  that  the  liberty  of  navigation  and  commerce  between  the 
"  people  of  this  kingdom  and  the  people  of  the  United  States  of 
"  America  should  continue  for  a  limited  time,  in  the  same  manner 
"  and  under  the  same  limitations  and  conditions  as  are  specified  in 
"  the  said  Act/ — enacted  that  '  the  said  Act,  and  everything  therein 
"  contained,  shall,  notwithstanding  the  said  Treaty  has  ceased  and 
"  determined,  be  deemed  and  taken  to  be  and  to  have  been  in  full 
"  force  and  effect,  and  shall  so  continue  in  force  until  the  1st  of 
"  June,  1806.' 

"  The  37  Geo.  III.  c.  97  was  subsequently  continued  from  time 
"  to  time  by  the  46  Geo.  III.  c.  16,  the  47  Geo.  III.  sess.  2,  c.  2, 
"  and,  finally,  by  the  48  Geo.  III.  c.  6.,  to  the  end  of  the  then 
"  present  session  of  Parliament.  That  session  terminated  in  the 
"  same  year ;  and  no  Act  was  afterwards  passed  to  revive  or  prolong 
"  the  operation  of  the  Treaty. 

"  The  point  argued  was,  whether  the  twenty-fourth  section  of 
"  the  37  Geo.  III.  c.  97,  taken  in  connection  with  the  ninth  article 
"  of  the  Treaty,  continued  in  operation,  so  as  to  remove  the  in- 
"  capacity  of  holding  and  transmitting  lands  in  England,  which 
"  would  otherwise  have  attached  on  William  Francis  Strudwick  and 
"  Samuel  Strudwick,  the  grandchildren,  as  aliens. 
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"  Mr.  Bickersteth,  Mr.  Pemberton,  Mr.  TVrrel,  Mr.  Wright,  and 
"  Mr.  Wood  in  support  of  the  objection  to  the  title. 

"  The  Treaty  of  1788  dissolved  the  tie  of  allegiance  which  had 
"  previously  subsisted  between  the  Crown  of  England  and  the  in- 
"  dividuals  who  then  became  American  citizens ;  they  and  their 
"  descendants,  born  out  of  the  British  dominions,  were  thenceforth 
"  aliens ;  and,  accordingly,  Doe  v.  Acklam  (g)  has  established 
"  that  a  person  born  in  the  United  States  since  1783  cannot  in- 
"  herit  lands  in  England.  Doe  d.  Auchmuty  v.  Mul caster  (A). 
"  William  Francis  Strudwick,  and  Samuel  Strudwick,  the  grandson, 
"  were  clearly  aliens.  The  only  distinction  between  the  present 
"  case  and  that  of  Doe  v.  Acklam  is,  that  the  freehold  of  the  tene- 
"  ment  in  question  was  not  in  an  English  subject  on  the  28th  of 
"  October,  1795,  but  in  an  American  citizen.  Now  it  is  true  that, 
"  as  to  such  lands,  the  incapacity  of  alienage  was  removed  by  the 
"  37  Geo.  ITT.  c.  97 ;  and  so  long  as  that  statute  was  in  operation, 
"  American  citizens  might  hold,  grant,  sell,  or  devise  these  lands 
"  in  the  same  manner  as  if  they  were  natives.  But  by  the  twenty- 
"  seventh  section  the  Act  is  to  continue  in  force  only  so  long  as 
"  the  Treaty  shall  be  in  force,  and  no  longer :  and  the  single 
"  question  therefore  is,  whether  the  Treaty  was  or  was  not  in  force 
"in  1819.  On  this  point  we  have  a  legislative  declaration  in  1805. 
"  The  45  Geo.  III.  c.  35  says  in  the  preamble,  '  which  Treaty,  or 
"  so  much  of  it  as  relates  to  the  matters  contained  in  the  said  Act 
"  {i.e.  the  37  Geo.  III.  c.  97)  has  now  ceased  and  determined ; ' 
"  and  among  the  matters  contained  in  the  said  Act  was  the  stipu- 
"  lation  for  excluding  the  incapacity  arising  from  alienage ;  and 
"  the  same  statute  declares,  in  the  enacting  clause,  that  '  the  said 
"  Treaty  has  ceased  and  determined.1  By  that  statute,  and  two 
"  subsequent  Acts,  the  37  Geo.  III.  was  revived,  both  retrospec- 
"  tively  and  prospectively ;  but  it  finally  expired  with  the  session 
"  of  1808.  In  1812  war  broke  out  between  the  two  countries, 
"  which  continued  to  rage  till  a  new  Treaty  was  concluded  in 
"  1814.  It  is  impossible  to  suggest  that  the  Treaty  was  '  contxnu- 
"  ing  in  force'  in  1813;  it  necessarily  ceased  with  the  commence- 
"  ment  of  the  war.  The  37  Geo.  III.  c.  97  could  not  continue  in 
"  operation  a  moment  longer,  without  violating  the  plainest  words 
"  of  the  Act.  William  Francis  Strudwick  became  then  and  remained 
"  ever  afterwards  subject  to  all  the  incapacities  of  alienage. 

"  It  was  said  before  the  Master,  that  the  first  ten  articles  of  the 
"  Treaty  were  to  be  *  permanent,'  which  was  construed  as  synony- 
"  mous  with  '  perpetual ; '  but  that  is  a  construction  which  the 
"  twenty-eighth  article  does  not  admit  of.     The  very  first  article  is, 
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*'  *  that  there  should  be  a  firm  and  universal  peace  between  Great 
"  Britain  and  the  United  States ; '  that  is  the  first  of  the  articles 
"  supposed  to  be  ever-enduring.  Yet,  what  became  of  it  in  1813  ? 
"  There  are  many  of  the  stipulations  of  the  first  ten  articles  which 
"  could  not  possibly  be  observed  in  a  state  of  war.  The  word 
"  *  permanent '  is  used,  not  as  synonymous  with  '  perpetual  or  ever- 
"  lasting/  but  in  opposition  to  a  period  of  duration  expressly 
"  limited.  The  greater  number  of  the  articles  of  the  Treaty  were 
"  to  cease  at  the  expiration  of  twelve  years ;  the  first  ten  were  not 
"  to  expire  then,  by  the  mere  lapse  of  time ;  they  were  to  continue 
"  so  long  as  a  Treaty  of  peace  was  in  force ;  but  when  war  took  the 
"  place  of  peace,  and  the  Treaty  had  no  longer  any  existence,  the 
"  ninth  article  could  not  continue  in  operation. 

"  Even  if  it  were  to  be  held,  in  consequence  of  the  language  of 
"  the  twenty-eighth  article,  that  the  intention  of  the  framers  of  the 
"  Treaty  was  to  make  the  ninth  article  perpetual,  there  is  nothing 
"  in  the  Act  of  Parliament  to  give  it  that  endurance.  The  Act 
"  makes  no  mention  of  the  twenty-eighth  article  of  the  Treaty,  which 
"  remains,'  therefore,  a  mere  stipulation  of  the  Crown,  and  cannot 
"  create  or  extend  an  exemption  from  any  disability  imposed  by 
"  the  law  of  the  land.  The  continuance  of  the  exemption  could 
u  not  be  prolonged  beyond  the  duration  of  the  Act :  the  Act  was  to 
"  endure  only  so  long  as  '  this.  Treaty,'  that  is,  the  treaty  of  amity, 
"  commerce,  and  navigation  concluded  between  His  Majesty  and 
"  the  United  States  of  North  America,  should  be  in  force ;  and, 
"  most  unquestionably,  that  Treaty  was  Hot  in  force  when  His 
"  Majesty  and  the  United  States  were  carrying  on  hostilities 
"  against  each  other  both  by  sea  and  land. 

"  The  construction  contended  for  on  the  other  side  would  lead 
"  to  most  inconvenient  results.  One  consequence  of  it  would  be, 
"  that  all  the  lands  which,  on  the  28th  October,  1795,  belonged  to 
"  Americans,  are  taken  for  ever  out  of  the  operation  of  the  general 
"  law  of  England,  and  may,  in  all  time  to  come,  be  transmitted  to 
"  aliens  by  descent,  devise,  or  conveyance. 

"  Mr.  Wigram,  in  support  of  the  same  line  of  argument,  sub- 
"  mitted  that  the  Treaty  could  not  be  deemed  to  be  in  force,  unless 
"  it  was  in  force  as  a  whole ;  that  it  could  not  be  in  force  as  a 
"  whole  after  the  most  important  provisions  in  it  had  been  broken ; 
"  and,  on  the  contrary,  that  it  ceased  to  be  in  force  as  a  whole 
"  when  the  peace,  the  stipulation  for  which  constituted  the  basis  of 
"  the  arrangement,  was  exchanged  for  a  state  of  war.  He  cited 
Vattel  (i), — '  We  cannot  consider  the  several  articles  of  the 
same  Treaty  as  so  many  particular  and  independent  Treaties ;  for, 
though  we  do  not  see  the  immediate  connection  between  every 
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"  one  of  these  articles,  they  are  all  connected  by  this  common  rela- 
"  tion,  that  the  Contracting  Powers  pass  them  with  a  view  to  each 
"  other,  by  way  of  compensation.  I  should  never,  perhaps,  have 
"  passed  this  article,  if  my  ally  had  not  granted  me  another,  which, 
"  in  its  own  nature,  has  no  relation  to  it.  Everything  compre- 
"  hended  in  the  same  Treaty  has  then  the  force  and  nature  of 
"  reciprocal  promises,  at  least  if  they  are  not  excepted  in  due  form. 
"  Grotius  says,  very  well,  that  all  the  articles  of  a  Treaty  have  the 
"  force  of  conditions,  which  by  a  default  are  rendered  null.' 

"  Mr.  Preston  and  Mr.  Dixon,  Mr.  Tinney  and  Mr.  Garratt,  in 
"  support  of  the  title. 

"  The  Treaty  contains  articles  of  two  different  descriptions ; 
u  some  of  them  being  temporary,  and  others  of  them  being  intended 
"  to  be  of  perpetual  obligation.  Of  those  which  were  temporary, 
"  some  were  to  last  for  a  limited  period ;  such  as  the  various  re- 
"  gulations  concerning  trade  and  navigation ;  and  some  were  to 
"  continue  so  long  as  peace  subsisted,  but  being  inconsistent  with  a 
"  state  of  war,  would  necessarily  expire  with  the  commencement  of 
"  hostilities.  There  were  other  stipulations,  which  were  to  remain 
"  in  force  in  all  time  to  come,  unaffected  by  the  contingency  of 
"  peace  or  war.  For  instance,  there  are  clauses  for  fixing  the  bound- 
"  aries  of  the  United  States.  Were  the  boundaries  so  fixed  to 
"  cease  to  be  the  boundaries  the  moment  that  hostilities  broke  out  ? 
"  The  tenth  article  provides'  that  debts  due  to  individuals,  and 
"  moneys  which  they  may  have  in  the  public  funds  or  private  banks 
"  shall  not  be  confiscated  in  the  event  of  war :  that  is  a  stipulation 
"  which,  from  the  nature  of  things,  as  well  as  from  the  plain  import 
"  of  the  terms,  was  to  be  a  binding  obligation  in  war  as  well  as 
4t  peace ;  for  it  was  only  to  a  state  of  war  that  it  was  at  all  appli- 
"  cable ;  and,  in  sound  construction,  a  similar  force  must  be  given 
"  to  the  immediately  preceding  article,  on  which  the  present  ques- 
"  tion  arises.  It  was  intended  to  provide  for  the  inconvenience 
"  which  must  naturally  arise  from  the  division  of  one  empire  into 
"  two  independent  States,  the  subjects  of  each  of  which  hold  pro- 
"  perty  situated  within  the  territorial  limits  of  the  other ;  and  with 
"  that  view,  it  declares  that  American  citizens,  who  then  held  lands 
"  within  the  dominions  of  His  Majesty,  should  continue  to  hold 
"  them,  and  have  power  to  grant,  sell,  or  devise  them  as  if  they 
"  were  natives,  and  that  neither  they,  nor  their  heirs  or  assigns, 
"  should,  in  respect  of  their  lands,  be  regarded  as  aliens.  The 
"  effect  of  it  is  to  exclude,  and  to  exclude  for  ever,  the  principle  of 
"  alienage  as  to  certain  persons  and  certain  lands :  there  is  no 
"  limitation  to  its  operation ;  it  is  not  confined  to  a  state  of  peace, 
"  or  to  the  individuals  who  then  held  the  lands ;  it  includes  their 
"  heirs  and  assigns  :  they,  their  heirs  and  assigns,  are,  with  respect 
"  to  such  lands,  to  be  considered  as  natives ;  and,  being  considered 
"  as  natives,  their  title  to  hold  the  lands  could  not  be  affected  by 
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"  the  breaking  out  of  war  between  the  two  countries.  The  twenty- 
"  fourth  article  tends  still  further  to  show  that  some  of  the  stipu- 
"  lations,  and  among  these  the  ninth  article,  were  meant  to  be  of 
"  perpetual  endurance. 

"  Now  the  effect  of  the  twenty-fourth  section  of  the  Act  of 
"  Parliament  is  to  give  the  force  of  law  to  the  ninth  article  of  the 
"  Treaty ;  and  if  that  article,  according  to  the  sound  construction 
"  of  the  Treaty,  was  to  be  of  perpetual  obligation,  the  enactment 
u  of  the  legislature,  carrying  into  effect  that  which  the  King  had 
"  agreed  to  do,  but  which  his  prerogative  was  not  competent 
"  to  accomplish,  has  declared  that  Americans  who  held  lands 
"  within  the  dominions  of  His  Majesty  on  the  28th  of  October, 
"  1795,  their  heirs  and  assigns,  shall  in  all  time  to  come  hold  and 
"  enjoy  them  as  natives.  It  is  true  that  the  twenty-seventh  section 
"  has  said  that  the  Act  shall  continue  in  force  only  so  long  as  the 
"  Treaty  of  peace  continues  in  force ;  but  that  section  must 
"  necessarily  be  confined  to  those  stipulations  which  were  either  of 
"  limited  duration,  or  were  in  their  nature  such  as  to  be  entirely 
"  dependent  on  the  existence  of  peace. 

"  It  has  been  argued  that  the  recitals  contained  in  the  45  Geo.  III. 
"  c.  35,  and  the  two  subsequent  Acts,  have  put  a  legislative  con- 
"  struction  on  the  37  Geo.  III.  c.  95,  and  have  declared  that  the 
"  Treaty,  and  consequently  the  latter  Act,  had  ceased  and  deter- 
"  mined.  But  the  operation  of  a  statute  is  not  to  be  restrained  by 
"  the  recital  of  a  subsequent  statute.  Dore  v.  Gray  (k).  Besides, 
"  the  Acts  of  the  45  Geo.  III.  and  the  following  years  contemplated 
"  only  those  provisions  of  the  Treaty  which  related  to  commerce  and 
"  navigation,  and  were  to  expire  at  the  end  of  twelve  years,  unless 
"  they  were  expressly  renewed  for  a  further  period. 

"  The  ninth  article  was  more  beneficial  to  English  subjects  than 
"  to  American  citizens ;  and  any  restriction  of  its  fair  operation 
"  would  be  a  public  mischief,  inasmuch  as  it  would  naturally  lead 
"  America  to  adopt  a  similar  restriction  of  the  reciprocal  privilege 
"  granted  to  subjects  of  the  British  Crown. 

"  Suppose  that  an  American  citizen  who,  on  the  28th  October, 
"  1795,  held  lands  in  England,  died,  leaving  an  elder  son  born  in 
"  America,  and  a  younger  son  born  in  England.  Had  the  Treaty 
"  and  the  Act  not  been  made,  the  younger  son,  on  the  father  s 
"  death,  would  have  inherited  the  lands :  under  the  Treaty  and  the 
"  Act  the  eldest  son  was  heir,  and  as  such  entitled  to  the  property. 
"  Is  it  to  be  said  that,  if  a  war  afterwards  break  out,  his  interest  is 
"  to  cease,  and  a  title  is  to  accrue  to  the  Crown,  which  never  could 
"  have  had  a  pretext  of  claim  if  the  devolution  of  the  property  had 
"  been  regulated  by  the  Common  Law  ? 
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"  Mr.  Bickersteth,  in  reply. 

"  The  Master  of  the  Rolls. 

"  '  The  relations  which  had  subsisted  between  Great  Britain  and 
"  America,  when  they  formed  one  empire,  led  to  the  introduction 
"  of  the  ninth  section  of  the  Treaty  of  1794,  and  made  it  highly 
"  reasonable  that  the  subjects  of  the  two  parts  of  the  divided  empire 
"  should,  notwithstanding  the  separation,  be  protected  in  the  mutual 
"  enjoyment  of  their  landed  property;  and  the  privileges  of  natives 
44  being  reciprocally  given,  not  only  to  the  actual  possessors  of  lands, 
44  but  to  their  heirs  and  assigns,  it  is  a  reasonable  construction  that  it 
44  was  the  intention  of  the  Treaty  that  the  operation  of  the  Treaty 
"  should  be  permanent,  and  not  depend  upon  the  continuance  of  a 
44  state  of  peace. 

"  '  The  Act  of  the  87  Geo.  HI.  gives  full  effect  to  this  article  of 
44  the  Treaty  in  the  strongest  and  clearest  terms ;  and  if  it  be,  as  I 
"  consider  it,  the  true  construction  of  this  article,  that  it  was  to  be 
44  permanent,  and  independent  of  a  state  of  peace  or  war,  then  the 
44  Act  of  Parliament  must  be  held,  in  the  twenty-fourth  section,  to 
44  declare  this  permanency;  and  when  a  subsequent  section  provides 
44  that  the  Aot  is  to  continue  in  foroe  so  long  only  as  a  state  of 
44  peace  shall  subsist,  it  cannot  be  construed  to  be  directly  repugnant 
44  and  opposed  to  the  twenty -fourth  section,  but  is  to  be  understood 
44  as  referring  to  such  provisions  of  the  Act  only  as  would  in  their 
44  nature  depend  upon  a  state  of  peace. 

"  '  I  am  of  opinion,  therefore,  in  favour  of  the  title,  and  consider 
44  that  the  heirs  and  assigns  of  every  American  who  held  lands  in 
"  Great  Britain  at  the  time  mentioned  in  the  Act  of  the  37  Geo.  III. 
"  are,  as  far  as  regards  these  lands,  to  be  treated,  not  aa  aliens,  but 
*'  as  native  subjects.1" 


No.  6. 

MALTASS  V.  MALTASS  (I). 

Judgment  by  Dr.  Lushington. 

44 Assuming,  therefore,  that  the  deceased  died  domiciled 

44  at  Smyrna,  the  firet  point  is, — what  is  the  law  of  Turkey  as  to 
"  British  subjects  dying  domiciled  there?  This  depends  on  the 
44  construction  to  be  put  on  the  Treaties  between  Great  Britain  and 
44  the  Porte.  The  leading  object  of  these  was  to  protect  British 
44  subjects  trading  to  Smyrna,  and,  with  this  view,  to  modify  the 
44  law  of  Turkey  so  as  to  ensure  them  justice,  so  far  as  could  be 
44  attained.     It  is,  I  think,  perfectly  clear,  from  the  Treaty,  inde- 


(/)  Robertson's  Ecclesiastical  Reports,  pp.  70-81, 
See  also,  3  Curteis,  231. 
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"  pendent  of  all  historical  facts,  that  a  residence  in  Smyrna  by  a 
"  British  merchant  was  contemplated,  and,  if  the  contracting  parties 
"  have  provided  for  the  case  of  residence,  it  seems  necessarily  to 
"  follow,  that  they  must  have  intended  to  provide  for  the  case  of 
"  domicil,  if  domicil  in  Turkey  could  be  acquired  by  the  same 
"  means  as  in  other  countries.     Judge  Story  says : — *  That  place 
"  is  properly  the  domicil  of  a  person  in  which  his  habitation  is 
"  fixed  without  any  present  intention  of  removing  therefrom.'     If 
"  this  be  applicable  to  a  domicil  in  Turkey,  such  a  case  must  have 
"  occurred  in  the  course  of  trade ;    and,  therefore,  I  conceive  it 
"  must,  in  legal  contemplation,  have  been  included  when  the  parts 
44  of  the  Treaty  applicable  to  British  subjects  trading  in  Turkey 
"  came  t»  be  considered.     I  the  more   incline  to   this  opinion, 
"  because,  however  short  might  have  been  the  residence  of  British 
"  merchants  in  Turkey  in  the  earliest  times,  the  fact  of  their  per- 
"  manent  residence  for  many  years  is  undoubted,  and  some  of  the 
"  Treaties  bear  date  long  after  such  permanent  residence  existed. 
"  It  never  could,  I  think,  be  supposed  that  the  Treaties  did  not  in- 
"  tend  to  protect  British  merchants,  either  composing  a  house  of 
"  trade,  or  carrying  on  business  singly,  who  for  years  together 
"  resided  in  Smyrna,  having  no  other  habitation,  and  without  any 
"  intention  of  quitting  Smyrna,  or,  in  other  words,  domiciled  accord- 
"  ing  to  Judge  Story's  definition. 

"  If  it  be  contended,  that,  at  the  time  of  concluding  the  Treaties, 
"  neither  party  thought  of  British  subjects  domiciled  in  Smyrna, 
"  that  may  perhaps  be  true,  for  little  indeed  was  known  or  thought 
"  of  domicil,  in  the  legal  sense  of  the  term,  in  those  early  times ; 
"  but  if  the  words  of  the  Treaty  are  sufficient  to  cover  the  case,  and 
"  if  the  object  of  the  Treaties  was  to  apply  to  all  British  merchants, 
"  then  the  application  to  a  state  of  circumstances  not  particularly 
"  contemplated,  but  within  the  general  scope  of  the  Treaties,  would 
"  not  limit  their  construction.  It  would  not  be  a  casus  omissus, 
"  but  simply  the  use  of  general  terms  to  attain  a  particular  object, 
"  the  particular  circumstances  which  should  call  the  compact  into 
"  action  not  being  foreseen ;  but  the  general  forms  intended  to 
"  govern  all  cases  felling  within  the  principle,  whether  seen  or  not 
"  seen*  It  appears  to  me  that  the  passages  in  the  Treaties  which  I 
"  shall  presently  cite  are  so  wide  in  their  terms  as  to  comprise  all 
"  British  merchants  resident  in  Smyrna,  and  that  the  only  exception 
"  (which  proves  the  universality,)  is  the  case  of  a  British  subject 
"  becoming  a  Mussulman. 

"  Perhaps,  also,  there  may  be  another  reason  why  words  dis- 
"  tinctly  appropriate  to  domicil  were  not  used ;  namely,  both  parties 
"  considered  domicil  in  that  sense  all  but  impossible,  because  the 
"  sense  they  would  have  attributed  to  it  would  be  a  total  abandon- 
"  ment  of  British  character.  The  reasons  why  they  may  have  so 
"  thought  I  will  presently  shortly  discuss. 
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"  I  think,  before  I  close  this  branch  of  my  subject,  that  there 
"  are  arguments  of  no  small  weight  leading  to  this  construction  of 
"  the  Treaties.  Even  at  this  day,  although  so  many  powerful  minds 
"  have  been  applied  to  the  question,  there  is  no  universally-agreed 
"  definition  of  the  word  domicil — no  agreed  enumeration  of  the 
"  ingredients  which  constitute  domicil.  This  is  expressed  in  the 
"  following  remarkable  language  by  Hertius :  *  Verum  in  Us  de~ 
ufiniendis  minim  est  quam  sudant  Doctored  (m).  Indeed,  I  think 
"  there  are  no  less  than  fourteen  or  fifteen  different  definitions  of 
"  this  word.  The  gradation  from  residence  to  domicil  consists 
"  both  of  circumstances  and  intention ;  nice  distinctions  have  and 
"  must  prevail,  such  as  cannot  be  defined  beforehand.  Hence,  if 
"the  Treaties  did  not  apply  to  domicil,  as  residence  would  often 
"  become  fused  inlo  domicil,  British  merchants,  and,  in  case  of 
"  their  deaths,  their  families,  would  find  themselves  suddenly,  and 
'<  contrary  to  their  intention,  and  to  the  presumption  of  intention, 
"  subject  to  a  code  of  laws  wholly  contrary  to  their  religious  per- 
"  suasions,  their  feelings,  customs,  and  contemplation  in  making 
"  arrangements  for  the  welfare  of  themselves  and  families ;  and,  be 
"  it  observed,  the  law  of  Turkey  would  come  into  operation  (if 
"  residence  became  domicil),  not  only  on  property  after  death,  but 
"  during  the  life ;  and  an  individual  might  be  living  in  Turkey 
"  out  of  the  protection  of  any  Treaty.  I  know  not  what  would  be 
**  (if  the  case  were  capable  of  arising)  the  law  of  Turkey  applicable 
"  to  British  merchants  so  domiciled,  but  certainly  entire  subjection 
"  to  Turkish  laws  would  be  a  grievous  evil  to  British  merchants  of 
"  Christian  belief,  education,  and  habits. 

"  All  these  reasons  appear  to  me  to  operate  most  strongly  in 
"  favour  of  a  liberal  and  extended  construction  of  the  Treaties ;  in 
"  my  opinion  the  contracting  parties  never  contemplated  the  ano- 
"  maly  which  a  contrary  construction  would  lead  to. 

"  With  regard,  then,  to  the  parts  of  the  Treaties  applicable  to  the 
'*  question  we  are  now  discussing,  to  wit,  whether  the  Treaties  ex- 
"  tend  to  a  permanent  residence,  and  not  merely  to  a  temporary 
"  visit.  The  Treaties  commence  at  an  early  period,  but  they  are 
"  all  included  in  the  Treaty  of  the  Dardanelles  (1809).  Now,  in 
"  the  construction  of  treaties  of  this  description,  we  cannot  expect 
"  to  find  the  same  nicety  of  strict  definition  as  in  modern  docu- 
"  ments,  such  as  deeds,  or  Acts  of  Parliament ;  it  has  never  been 
"  the  habit  of  those  engaged  in  diplomacy  to  use  legal  accuracy, 
"  but  rather  to  adopt  more  liberal  terms.  I  think,  in  construing 
"  these  Treaties,  we  ought  to  look  at  all  the  historical  circumstances 
"  attending  them,  in  order  to  ascertain  what  was  the  true  intention 
"  of  the  contracting  parties,  and  to  give  the  widest  scope  to  the 


(ro)  1  Hertius,  Oper.  s.  4,  n.  3,  p.  120.  (edit  1716). 
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"  language  of  the  Treaties,  in  order  to  embrace  within  it  all  the 
"  objects  intended  to  be  included. 

"  The  first  begins  by  stating  '  that  there  had  existed  a  good  un- 
"  derstanding  and  an  amity  between  the  King  of  England  (Charles 
"  II.)  and  the  Porte.  And  it  was  granted  to  him  (Charles  II.)  that 
"  his  subjects  and  their  interpreters  might  safely  and  securely  trade 
"  in  these  our  dominions.'  The  first  article  stipulates:  '  that 
"  the  English  nation  and  merchants,  and  all  other  merchants 
"  sailing  under  the  English  flag,  with  their  ships  and  vessels,  and 
"  merchandize  of  all  descriptions,  shall  and  may  pass  safely  by 
"  sea,  and  go  and  come  into  our  dominions,  without  any  the  least 
"  prejudice  or  molestation  being  given  to  their  persons,  property, 
"  or  effects,  by  any  person  whatever.' 

"  At  this  period  one  of  the  objects  to  be  attained  was  not 
"  simply  permission  to  carry  on  trade,  but  protection  from  the 
"  Turkish  corsairs  and  pirates  of  that  country,  and  that  not  merely 
"  confined  to  English  merchants,  but  extended  to  all  those  who 
u  should  accept  the  guarantee  of  the  English  flag. 

"  Let  us  look  to  another  part  of  the  Treaty.  The  fifteenth  article 
"  says  :  '  all  Englishmen  and  subjects  of  England,  who  shall  dwell 
"  or  reside  in  our  dominions,  whether  they  be  married  or  single, 
"  artizan  or  merchants,  shall  be  exempt  from  all  tribute.'  These 
"  words  *  dwell  or  reside '  clearly  contemplate  not  a  temporary 
"  but  a  permanent  residence.  I  think  also  that  the  reference  to 
"  '  married  persons'  indicates  the  same  intention,  for  the  residence 
"  of  persons  in  that  state  is  generally  looked  at  as  of  a  more  per* 
"  lnanent  and  fixed  character  than  that  of  mere  ordinary  traders. ' 

"  Then  it  goes  on  to  provide  for  the  establishment  of  consuls  in 
"  the  different  ports,  and  '  that  any  dispute  between  the  English 
"  themselves  shall  be  decided  by  their  own  ambassador  or  consul ; ' 
"  so  that  the  Treaty  contemplates  a  residence  under  the  protection 
"  of  national  consuls. 

"  Now  I  do  not  intend  to  go  through  the  Treaty  in  detail :  the 
"  sixteenth  and  eighteenth  articles  relate  generally  to  the  privi- 
"  leges  granted  to  English  subjects  perfectly  distinct  from  resident 
"  Turkish  subjects.  The  twenty-sixth  article  provides:  '  that  in 
"  case  any  Englishman  or  other  person  subject  to  that  nation  ^  or 
"  navigating  under  its  flag,  shall  happen  to  die  in  our  sacred 
"  dominions,  our  fiscal  and  other  officers  shall  not,  upon  pretence  of 
"  its  not  being  known  to  whom  the  property  belongs,  interpose  any 
"  opposition  or  violence,  by  taking  or  seizing  the  effects  that  may 
"  be  found  at  his  death,  but  they  shall  be  delivered  up  to  such 
"Englishman,  whoever  he  may  be,  to  whom  the  deceased  may 
"  have  left  them  by  will.'  This  then,  in  my  opinion,  it  is  per- 
"  fectly  clear,  must  refer  to  a  will  made  according  to  the  law  of 
"  England,  for  I  am  not  aware  of  any  power  of  testacy  by  the  law 
"  of  Turkey.     The  article  goes  on :  '  and  if  he  shall  have  died 
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"  intestate  (this  means  intestate  by  the  law  of  England)  the  property 
"  shall  be  delivered  up  to  the  English  consul,  or  if  there  be  no 
"  consul,  in  that  case  the  property  shall  be  sent  over  to  England  in 
"  the  next  ship.'  Now  this  section  alone  goes  the  length  of  saying, 
"  not  merely  that  the  property  of  a  person  accidentally  dying  in  the 
"  Turkish  dominions  shall  be  delivered  up,  but  it  contemplates  the 
"  case  of  a  person  permanently  resident  there.  The  forty-sixth 
"  article  contemplates  the  case  of  an  Englishman  permanently  re- 
"  sident  in  Smyrna.  '  If  any  interpreter  shall  die,  if  he  be  an 
"  Englishman,  proceeding  from  England,  all  his  effects  shall  be 
"  taken  possession  of  by  the  ambassador  or  consul ;  but  if  he  be  a 
"  subject  of  our  dominions,  they  shall  be  delivered  up  to  his  next 
"  heir.'  The  forty-ninth  article  speaks  of ( merchants  of  the  afore- 
"  said  nation.'  The  sixty -first  article  is  to  this  effect :  *  If  any  Eng- 
"  lishman  shall  turn  Turk,  and  it  shall  be  represented  and  proved 
"  that,  besides  his  own  goods,  he  has  in  his  hands  any  property 
"  belonging  to  another  person  in  England,  such  property  shall  be 
"  taken  from  him,  and  delivered  up  to  the  ambassador  or  consul, 
"  that  they  may  convey  the  same  to  the  owner  thereof.' 

"  What  is  die  effect  of  this  article  ?  If  an  Englisman  turns  a 
"  Turk,  his  property  will  be  governed  by  the  law  of  Turkey ;  but 
"  if  he  has  in  his  hands  the  property  of  any  Englishman,  that  will 
"  be  regulated  by  the  law  of  England.  So  that  the  case  of  an 
"  Englishman  becoming  a  Turk,  and  so  becoming  subject  to  the 
"  law  of  Turkey,  is  contemplated,  and  '  expressio  unius  est  exclusio 
"  alterius.' 

"  The  ninth  article  of  the  latter  Treaty  provides  that  English 
"  consuls  shall  not  be  named  from  among  the  subjects  of  the  Porte. 
"  Generally  speaking,  a  consul  does  not  acquire  a  domicil  by  resi- 
"  dence ;  but  here  a  distinction  is  made  between  British  subjects 
"  resident  at  Smyrna,  and  those  who  are  not  British  subjects. 

"  If,  then,  the  Treaty  be  applicable  to  British  merchants  resident 
"  or  domiciled,  in  the  ordinary  acceptation  of  the  term,  in  Smyrna, 
"  the  provisions  of  the  Treaty  decide  what  is  to  be  done  in  the  case 
"  of  succession  to  personal  estate,  namely,  that  it  is  to  follow  the 
"  law  of  England " 
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No.  7. 

STATUTES  RELATING  TO  THE  BUSSO-DUTCH  LOAN. 

An  Act  to  carry  into  effect  a  Convention  made  between  His  Majesty 
and  the  King  of  the  Netherlands  and  the  Emperor  of  all  the 
Eussias  (n).  [28th  June,  1815.] 

"  Whereas,  by  a  Convention  signed  at  London  on  the  19th  day  of 
"  May,  1815,  between  His  Majesty  on  the  one  part,  and  the  King 
"  of  the  Netherlands  and  the  Emperor  of  all  the  Eussias  respectively 
"  on  the  other,  the  following  articles,  among  others,  were  agreed 
"  upon ;  that  is  to  say,  His  Majesty  the  King  of  the  Netherlands 
44  thereby  engaged  to  take  upon  himself  a  part  of  the  capital  and 
"  arrears  of  interest,  to  the   1st  of  January,  1816,  of  the  Russian 
"  loan  made  in  Holland  through  the  intervention  of  the  House  of 
"  Hope  and  Company,  in  Amsterdam,  to  the  amount  of  twenty -five 
"  millions  of  florins  Dutch  currency ;  the  annual  interest  of  which 
"  sum,  together  with  an  annual  payment  for  the  liquidation  of  the 
"  same  as  thereinafter  specified,  should  be  borne  by  and  become  a 
"  charge  upon  the  kingdom  of  the  Netherlands;  and  His  Majesty 
"  engaged  on  his  part  to  recommend  to  his  Parliament  to  enable  him 
"  to  take  upon  himself  an  equal  capital  of  the  said  Russian  loan, 
"  videlicet,  twenty-five   millions  of  florins  Dutch   currency ;    the 
u  annual  interest  of  which  sum,  together  with  an  annual  payment 
"  for  the  liquidation  of  the  same,  as  thereinafter  specified,  should  be 
"  borne  by  and  become  a  charge  upon  the  Government  of  His 
"  Majesty ;  and  the  future  charge  to  which  his  said  Belgic  Majesty 
"  and  His  Majesty  should  be  respectively  liable  in  equal  shares  on 
"  account  of  the  said  debt,  was  to  consist  of  an  annual  interest  of 
"  five  per  centum  on  the  said  capitals,  each  of  twenty-five  millions, 
"  together  with  a  sinking  fund  of  one  per  centum  for  the  extinction 
"  of  the  same,  the  said  sinking  fund  being  subject  however  to  be 
"  increased,  on  the  demand  of  the  Russian  Government,  to  any 
"  annual  sum  not  exceeding  three  per  centum,  the  same  to  be  payable 
"  till  the  capital  of  the  said  debt  should  be  fully  discharged,  when  the 
"  aforesaid  charge  for  interest  and  sinking  fund  should  wholly  cease  to 
"  be  borne  by  His  said  Belgic  Majesty  and  His  Majesty  respectively ; 
"  and  His  said  Belgic  Majesty  and  His  Majesty  respectively  bound 
"  themselves,  on  or  before  the  usual  day  or  days  in  each  year  on 
"  which  the  interest  on  the  said  debt  should  be  due  and  payable,  to 
"  deposit  with  the  agent  of  the  Russian  Government  in  Holland,  their 
"  respective  proportions  of  the  said  interest  and  sinking  fund,  as 
"  above  specified  :  Provided  always,  that  previously  to  the  advance 
"  of  each  successive  instalment  so  to  be  paid,  the  said  agent  shall  be 

(n)  55  Geo.  III.  cap.  115. 
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"  authorised  to  furnish  a  certificate  to  each  of  the  said  two  high 
"  contracting  parties,  declaring  that  the  preceding  instalment  had 
"  been  duly  applied  in  discharge  of  the  interest,  and  in  reduction  of 
"  the  principal  of  the  said  debt,  together  with  the  corresponding 
"  payments  on  account  of  the  Russian  Government,  on  that  part  of 
"  the  debt  which  should  remain  a  charge  on  the  said  Government ; 
"  and  it  was  further  agreed,  that  the  Russian  Government  should 
"  continue  as  heretofore  to  be  security  to  the  creditors  for  the  whole 
"  of  the  said  loan,  and  should  be  charged  with  the  administration  of 
"  the  same ;  the  Governments  of  the  King  of  the  Netherlands  and 
"  of  His  Britannic  Majesty  remaining  liable  and  bound  to  the  Go- 
"  vernment  of  His  Imperial  Majesty  for  the  punctual  discharge  as 
"  above  of  their  respective  proportions  of  the  said  charge ;  and  it 
"  was  thereby  understood  and  agreed  between  the  high  contracting 
"  parties,  that  the  said  payments  on  the  part  of  the  King  of  the 
"  Netherlands,  and  of  His  Majesty  as  aforesaid,  should  cease  and 
"  determine,  should  the  possession  and  sovereignty  (which  God 
"  forbid)  of  the  Belgic  Provinces  at  any  time  pass  or  be  severed 
"  from  the  dominions  of  His  Majesty  the  King  of  the  Netherlands, 
"  previous  to  the  complete  liquidation  of  the  same ;  and  it  was  also 
"  understood  and  agreed  between  the  high  contracting  parties,  that 
"  the  payments  on  the  part  of  the  King  of  the  Netherlands  and  of 
"  His  Majesty  as  aforesaid  should  not  be  interrupted  in  the  event 
"  (which  God  forbid)  of  a  war  breaking  out  between  any  of  the  three 
"  high  contracting  parties ;  the  Government  of  His  Majesty  the 
"  Emperor  of  all  the  Russias  being  actually  bound  to  its  creditors  by 
"  a  similar  agreement :  And  whereas  the  Commons  of  the  United 
"  Kingdom  have  resolved  that  provision  be  made  for  enabling  His 
Majesty  to  defray  the  expenses  which  may  be  incurred  in  the 
execution  of  the  said  Convention :  May  it  therefore  please  your 
"  Majesty  that  it  may  be  enacted,  and  be  it  enacted  by  the  King's 
"  most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
"  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
"  Parliament  assembled,  and  by  the  authority  of  the  same,  that  the 
Lord  High  Treasurer  or  the  Commissioners  of  the  Treasury  of 
Great  Britain,  or  any  three  or  more  of  them,  for  the  time  being 
"  respectively,  shall  be  and  he  and  they  is  and  are  hereby  empowered 
"  from  time  to  time,  out  of  the  Consolidated  Fund  of  Great  Britain, 
"  to  cause  to  be  issued  such  sums  of  money  as  shall  be  required  for  the 
"  payment  of  the  interest  on  such  part  of  the  capital  of  the  said  Russian 
"  loan  as  is  agreed  to  be  borne  by  His  Majesty  as  aforesaid,  and  also 
"  for  the  payment  of  a  sinking  fund  of  one  pound  per  centum,  or  not 
"  exceeding  three  pounds  per  centum,  as  the  case  may  be,  on  the 
"  said  part  of  the  said  capital,  for  the  extinction  of  the  same,  as  and 
"  when  the  same  may  from  time  to  time  respectively  become  payable, 
"  and  so  long  as  the  same  should  be  payable  conformably  to  die  tenor 
"  of  His  Majesty's  engagements,  as  specified  in  the  said  Conventions 
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"  respectively,  and  also  aneh  sums  as  may  be  required  to  pay  and 
"  satisfy  all  the  expenses  attending  the  execution  of  this  Act. 

"  II.  That  the  said  Lord  High  Treasurer,  or  Commissioners  of  the 
Treasury  for  the  time  being,  shall  cause  to  be  prepared,  and  shall 
lay  before  both  Houses  of  Parliament,  within  twenty  days  after  the 
commencement  of  every  session,  an  account  up  to  the  31st  day  of 
"  December  then  next  preceding,  of  the  total  sums  which  shall  from 
"  time  to  time  have  been  issued  and  applied  by  virtue  of  this  Act 
"  for  paying  and  satisfying  the  interest  on  the  said  part  of  the  said 
44  loan  so  agreed  to  be  borne  by  His  said  Majesty,  on  all  or  any  of 
"  the  said  securities,  and  towards  paying  and  satisfying  the  principal 
' * thereof  (in  case  the  principal  of  any  of  the  said  securities  shall 
"  then  have  been  paid)  and  also  for  paying  the  expenses  of  carrying 
"  this  Act  into  execution  and  the  sinking  fund  for  the  extinction  of 
"  the  same ;  and  such  account  shall  also  specify  how  much  of  the 
"  said  part  of  the  said  loan  has  been  discharged,  and  how  much 
44  remains  to  be  discharged. 


it 


An  Act  to  enable  His  Majesty  to  carry  into  effect  a  Convention 
made  between  His  said  Majesty  and  the  Emperor  of  all  the 
Russias  (o).  [3rd  August,  1832.] 

"  Whereas,  by  a  Convention  made  and  signed  at  London  on  the 
44  16th  day  of  November,  in  the  year  1831,  between  His  Majesty  and 
"  the  Emperor  of  all  the  Russias,  His  said  Majesty  and  the  said 
"  Emperor  of  all  the  Russias,  considering  that  the  events  which  had 
"  occurred  in  the  United  Kingdom  of  the  Netherlands  since  the 
44  year  1830,  had  rendered  it  necessary  that  the  Courts  of  Great 
"  Britain  and  Russia  should  examine  the  stipulations  of  their  Con- 
"  vention  of  the  19th  day  of  May,  1815,  as  well  as  of  the  additional 
"  article  annexed  thereto,  considering  that  such  examination  had  led 
"  the  two  high  contracting  parties  to  the  conclusion  that  complete 
44  agreement  did  not  exist  between  the  letter  and  spirit  of  that  Con- 
"  vention,  when  regarded  in  connection  with  the  circumstances  which 
44  had  attended  the  separation  that  had  taken  place  between  the  two 
44  principal  divisions  of  the  United  Kingdom  of  the  Netherlands,  but 
44  that,  on  referring  to  the  object  of  the  above-mentioned  Convention 
"  of  the  19M  day  of  May,  1815,  it  appeared  that  that  object  was  to 
44  afford  to  Great  Britain  a  guarantee  that  Russia  would  on  all 
"  questions  concerning  Belgium  identify  her  policy  xoith  that  which 
44  the  Court  of  London  had  deemed  the  best  adapted  for  the  mainte- 
44  nance  of  a  just  balance  of  power  in  Europe,  and  on  the  other  hand 
44  to  secure  to  Russia  the  payment  of  a  portion  of  her  old  Dutch  debt, 
44  in  consideration  of  the  general  arrangements  of  the  Congress  of 

(6)  2  £  3  Wm.  IV.  cap.  81. 
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"  Vienna,  to  which  she  had  given  her  adhesion,  arrangements  which 
"  remained  infill  force,  their  said  Majesties,  being  desirous  that  the 
"  same  principles  should  continue  to  govern  their  relations  to  each 
"  other,  and  that  the  special  tie  which  the  Convention  of  the  19th 
"  day  of  May,  1815,  had  formed  between  the  two  Courts  should  be 
"  maintained,  agreed  upon  and  concluded  the  following  articles, 
"  among  others  ;  that  is  to  say, 

"  Art.  I. — In  virtue  of  the  considerations  above  specified,  His 

"  Britannic  Majesty  engages  to  recommend  to  his  Parliament 

"  to  enable  him  to  undertake  to  continue  on  his  part  the  pay- 

"  ments  stipulated  in  the  Convention  of  the  19th  day  of  May, 

"  1815,  according  to  the  mode  and  until  the  completion  of  the 

"  sum  fixed  for  Great  Britain  in  the  said  Convention  : 

"  Art.  II. — In  virtue  of  the  same  considerations,  His  Majesty  the 

"  Emperor  of  all  the   Russias  engages  that  if   (which   God 

"  forbid)  the  arrangements  agreed  upon  for  the  independence 

"  and  the  neutrality  of  Belgium,  and  to  the  maintenance  of 

"  which  the  two  high  Powers  are  equally  bound,  should  be 

"  endangered  by  the  course  of  events,  he  will  not  contract  any 

"  other  engagement  without  a  previous  agreement  with  His 

"  Britannic  Majesty,  and  his  formal  assent : 

"  And  whereas  the  said  Convention  has  been  ratified,  and  the  ratifi- 

a  cations  thereof  were  exchanged  on  the  21st  day  of  June  last:  And 

"  whereas  by  the  stipulations  of  the  said  Convention  of  the  19th  day 

"  of  May,  in  the  year  1815,  between  His  Majesty  the  King  of  the 

"  Netherlands  and  His  late  Majesty  the  Emperor  of  all  the  Russias, 

"  to  which  His  late  Majesty  King  George  III.  agreed  to  be  a  party, 

"  mentioned  in  the  said  recited  Convention  of  the  16th  day  of  No- 

"  vember,  1831,  His  Majesty  the  King  of  the  Netherlands,  by  the 

"  first  article  thereof,  engaged  to  take  upon  himself  a  part  of  the 

"  capital  and  arrears  of  interest  to  the  1st  day  of  January,  1816,  of 

"  the  Russian  loan  made  in  Holland  through  the  intervention  of  the 

"  House  of  Hope  and  Company  in  Amsterdam,  to  the  amount  of 

"  twenty-five  millions  of  florins  Dutch  currency,  the  annual  interest 

"  of  which  sum,  together  with  an  annual  payment  for  the  liquidation 

"  of  the  same,  as  thereafter  specified,  should  be  borne  by  and  become 

"  a  charge  upon  the  kingdom  of  the  Netherlands ;  and  His  Majesty 

"  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

"  engaged  on  his  part  to  recommend  to  his  Parliament  to  enable 

"  him  to  take  upon  himself  an  equal  capital  of  the  said  Russian  loan, 

"  videlicet,  twenty-five  millions  of  florins  Dutch  currency,  the  annual 

"  interest  of  which  sum,  together  with  an  annual  payment  for  the 

"  liquidation  of  the  same,  as  thereafter  specified,  should  be  borne  by 

"  and  become  a  charge  upon  the  Government  of  His  Britannic 

"  Majesty :  And  by  the  second  article  it  was  provided  that  the  future 

"  charge  to  which  their  said  Belgic  and  Britannic  Majesties  should 

"  be  respectively  liable  in  equal  shares,  on  account  of  the  said  debt, 
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"  was  to  consist  of  an  annual  interest  of  five  per  centum  on  the  said 

"  capitals,  each  of  twenty-five  millions  of  florins,  together  with  a 

"  sinking  fund  of  one  per  centum  for  the  extinction  of  the  same,  the 

"  said  sinking  fund  being  subject  however  to  be  increased,  on  the 

"  demand  of  the  Russian  Government,  to  any  annual  sum  not  ex- 

"  ceeding  three  per  centum,  the  same  to  be  payable  till  the  capital 

"  of  the  said  debt  should  be  fully  discharged,  when  the  aforesaid 

"  charge  for  interest  and  sinking  fund  should  wholly  cease  to  be 

"  borne  by.their  said  Belgic  and  Britannic  Majesties  respectively ; 

"  And  by  the  third  article  their  said  Belgic  and  Britannic  Majesties 

"  respectively  bound  themselves,  on  or  before  the  usual  day  or  days 

"  in  each  year  on  which  the  interest  on  the  said  debt  should  be  due 

"  and  payable,  to  deposit  with  the  agent  of  the  Russian  Government 

"  in  Holland  their  respective  proportions  of  the  said  interest  and 

"  sinking  fund  as  above  specified :  Provided  always,  that  previously 

"  to  the  advance  of  each  successive  instalment  so  to  be  paid  the  said 

"  agent  should  be  authorised  to  furnish  a  certificate  to  each  of  the 

"  said  two  high  contracting  parties,  declaring  that  the  preceding 

"  instalment  had  been  duly  applied  in  discharge  of  the  interest  and 

"  in  reduction  of  the  principal  of  the  said  debt,  together  with  the 

"  corresponding  payments  on  account  of  the  Russian  Government 

"  on  that  part  of  the  debt  which  should  remain  a  charge  on  the  said 

"  Government :  And  by  the  fourth  article  it  was  provided  that  the 

"  Russian  Government  should  continue  as  theretofore  to  be  security 

"  to  the  creditors  for  the  whole  of  the  said  loan,  and  should  be 

"  charged  with  the  administration  of  the  same,  the  Governments  of 

"  the  King  of  the  Netherlands  and  of  His  Britannic  Majesty  remain- 

"  ing  liable  and  bound  to  the  Government  of  His  Imperial  Majesty 

"  each  for  the  punctual  discharge  as  above  of  the  respective  propor- 

"  tions  of  the  said  charge :  And  by  the  fifth  article  it  was  thereby 

"  understood  and  agreed  between  the  high  contracting  parties,  that 

"  the  said  payments  on  the  part  of  their  Majesties  the  King  of  the 

"  Netherlands  and  the  King  of  Great  Britain  as  aforesaid  should 

"  cease  and  determine  should  the  possession  and  sovereignty  (which 

"  God  forbid)  of  the  Belgic  Provinces  at  any  time  pass  or  be  severed 

"  from  the  dominions  of  His  Majesty  the  King  of  the  Netherlands 

"  previous  to  the  complete  liquidation  of  the  same ;  and  it  was  also 

"  understood  and  agreed  between  the  high  contracting  parties,  that 

"  the  payments  on  the  part  of  their  Majesties  the  King  of  the  Nether- 

"  lands  and  the  King  of  Great  Britain  as  aforesaid  should  not  be 

"  interrupted  in  the  event  (which  God  forbid)  of  a  war  breaking  out 

"  between  any  of  the  three  high  contracting  parties,  the  Government 

"  of  His  Majesty  the  Emperor  of  all  the  Russias  being  actually 

"  bound  to  its  creditors  .by  a  similar  agreement :  And  whereas  an 

"  Act  was  passed  in  the  fifty-fifth  year  of  the  reign  of  His  late  Majesty 

"  King  George  III.  for  carrying  into  effect  the  said  last-mentioned 

"  Convention :  And  whereas  it  is  expedient  that  His  Majesty  should 
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"  be  enabled  to  carry  into  effect  the  said  Convention  of  the  16th  day 
"  of  November,  1831 :  be  it  therefore  enacted  by  the  King's  most 
"  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
"  spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
"  assembled,  and  by  the  authority  of  the  same,  that  it  shall  be  law- 
"  ful  for  His  Majesty,  his  heirs  and  successors,  and  they  are  hereby 
"  authorised,  considering  the  circumstances  of  the  separation  between 
"  the  two  principal  divisions  of  the  United  Kingdom  of  the  Nether- 
"  lands,  to  continue  the  payments  stipulated  in  the  said  Convention 
"  of  the  19th  day  of  May,  1815,  according  to  the  mode  and  until  the 
"  completion  of  the  sum  fixed  for  Great  Britain  in  the  said  last-men- 
"  tioned  Convention,  and  to  complete  and  carry  into  effect  in  all 
11  other  respects  the  stipulations  of  the  said  last-mentioned  Conven- 
"  tion,  and  of  the  said  Convention  of  the  16th  day  of  November, 
"  1831 ;  and  all  the  powers  given  by  the  said  recited  Act  to  the 
"  Lord  High  Treasurer,  or  Commissioners  of  the  Treasury,  or  any 
"  three  or  more  of  them,  for  enabling  His  Majesty  to  make  the  pay- 
"  ments  required,  and  to  defray  the  expenses  which  might  be  in- 
"  curred  in  the  execution  of  the  said  Convention  of  the  19th  day  of 
"  May,  1815,  and  all  the  enactments  in  the  said  Act  contained  shall 
"  be  and  continue  in  force,  and  shall  be  extended  and  applied  to  the 
"  completion  and  carrying  into  effect  the  stipulations  of  the  said  Con- 
"  vention  of  the  19  th  day  of  May,  1815,  and  of  the  said  Convention 
"  of  the  16th  day  of  November,  1831. 


APPENDIX  VI.— Page  127,  Part  VI.,  Chap.  I. 

RIGHTS   OF    SOVEREIGNS. 
DECISIONS   IN   THE   FRENCH   COURTS. 

Tribunal  du  Hdvre. 

(Correspondance  particuliere.) 

Audiences  des  10,  23  et  25  Mai. 

AFFAIRE   DE   M*  BLANCHET,   AVOCAT,   CONTRE    LE    PRESIDENT   DE   LA 

REPUBL1QUE   D'HAlTI  (a). 

"  jL  l' audience  du  10,  Me  Blanchet  a  replique\  Apres  de  nou- 
"  veaux  details  sur  1' importance  et  l'etendue  de  ses  travaux,  il  con- 
"  tinue  aina  : — 

"  '  Vous  avez  ete  pay£,  m'a-t-on-dit !  II  est  vrai  que  la  commis- 
"  sion  institute  par  le  president  Boyer  a  fait  un  savant  calcul 
"  d'economie  politique,  pour  e>ablir  que  j'avais  trop  recu,  puisque 

(a)  Gazette  des  Trilnmau.r,  May  27,  1827.    Numero  554. 


APPENDIX   VI.  609 

"  la  somme  qui  lui  avait  6te  pay£e  avait  e^  sup^rieure  au  traite- 
"  ment  des  membres  du  corps  legislatif ;  mais  cette  decision  inspire 
44  par  1©  president  Boyer  est  ridicule.' 

"  Dans  la  consultation  de  Me  Isambort,  on  a  fait  un  autre  argu- 
"  ment.  Voyez  l'injustice  de  Me  Blanchet ;  il  accuse  le  president 
"  d'etre  ingrat,  de  ne  pas  r£compenaer  les  travaux  qu'il  a  demande* ; 
"  et  il  a  donne*  10,000  francs  pour  l'infortune  des  hommes  de 
"  couleur,  sans  qu'aucune  demande  lui  ait  £te  adress£e.  Me  Blan- 
"  chet  repdnd  nemo  liberalis  nisi  liberatus.  Me  Isambert  sait  mieux 
"  que  personne  que  je  n'ai  pas  &6  pay^ ;  il  en  a  la  conviction. 
"  (Me  Isambert  fait  un  geste  n£gatif.)  Me  Blanchet  lit  alors  un 
"  passage  d'une  lettre  de  cet  avocat  du  10  Decembre  1826,  ou  il 
"  est  dit  qu'il  s'interposera  pour  que  Me  Blanchet  soit  traite  hono- 
u  rablement.  Done  a  cette  epoque  M*  Isambert  pensait  que  Me 
"  Blanchet  n' avait  pas  e^e*  convenablement  retribue".  II  est  vrai 
"  qu'il  peut  avoir  deux  consciences,  l'une  comme  homme  prive, 
"  l'autre  comme  jurisconsulte  et  homme  public. 

"  Me  Isambert  se  leve  et  demande  que  Me  Blanchet  soit  tenu  de 
"  lire  la  lettre  toute  entiere,  afin  qu'il  n'en  altere  pas  les  dispositions, 
"  comme  il  Fa  fait  pour  les  documens  lus  a  l'audience  du  3  Mai, 
"  qu'il  a  positivement  refuel  de  communiquer. 

"  Me  Blanchet  lit  la  lettre  ainsi  con9ue  :— 

"  *  Mon  cher  confrere, — Je  ne  puis  vous  communiquer  les  pieces 
"  que  vous  me  demandez  par  votre  billet  d'hier ;  elles  ont  6t6  desti- 
"  ne€s  au  president  seul  et  au  ministre  des  affaires  £trangeres,  ou 
"  l'on  poursuit  l'afiair  diplomatiquement.  Elles  ne  m'appartiennent 
"  pas,  et  ne  doivent  pas  voir  le  jour.  Si  le  conflit  est  elev£,  vous 
"  aurez  tous  vos  moyens  de  defense. 

"  *  Je  vous  dirai  seulement  qu'on  a  6t6  prodigieusement  £tonne* 
"  que  vous  ayez  appele'  le  sieur  Jean-Pierre  Boyer  devant  les  Tri- 
"  bunaux,  tant  comme  particulier  que  comme  president  d'un  e*tat 
"  souverain,  pour  un  travail  confidentiel  que  Ton  dit  vous  avoir  e\£ 
"  confix  sur  les  lieux,  et  que  vous  ayez  obtenu  d'un  juge  du  Havre 
"  la  permission  de  saisir  des  proprieties  d'un  gouvernement  sur  un 
"  simple  expose*. 

"  *  Je  crains  tellement  le  d£bat  public  pour  la  cause  que  nous 
"  deYendons  tous,  qu'en  trouvant  mal  fondle,  en  la  forme,  la  de- 
11  mande  dont  vous  avez  saisi  le  Tribunal  du  Havre,  j'ai  desire"  un 
"  arbitrage. 

"  ( Le  president  parait  fort  pique"  contre  vous ;  vous  l'etes  contre 
"  lui.  Un  d£bat  de  cette  nature  ne  peut  qu'etre  affligeant,  comme 
"  vous  le  disait  M.  le  general  Roche,  dans  mon  cabinet. 

"  *  Mon  vif  d£sir  est  que  vous  soyez  traite*  honorablement  de  vos 
"  travaux.     J'ai  parte,  il  y  a  longtemps,  de  ma  man i ere  de  voir  a  ce 

"  aujet,  a  M.  D ,  notre  ami  commun.     J'accueillerai  avec  le 

(<  plus  grand  plaisir,  et  je  m'empresserai  d'appuyer  de  toutes  mea 
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"  forces  les  deroandes,  qui  auront  pour  but  d'arriver  a  une  conclu- 
"  sion  agreable  aux  deux  parties.' 

"  Me  Blanchet  arrive  a  la  question  de  competence.  II  reproduit 
"  et  developpe  see  argumens  pour  prouver  qu'il  est  ne"  et  qu'il  est 
"  rest^  Francais.  U  serait  Francais  quand  meme  il  serait  ne  sur 
"  le  territoire  d'Hai'ti,  depuis  la  reconnaissance  d'ind£pendance,  et 
"  quoique  son  pere  ait  £te"  Fun  des  auteurs  de  la  constitution,  et  Tun 
"  des  fondateurs  de  cette  independence.  La  preuve  que  la  France 
"  l'a  considere1  comme  tel,  c'est  qu'elle  Fa  fait  elever  a  ses  frais,  bien 
"  que  Haiti  se  Alt  separ£  de  la  mere-patrie. 

"  Me  Blanchet  se  trouvait  exclu  comme  blanc  de  la  naturalite" 
"  Haitienne ;  mais,  a-t-on  dit,  n'&tes-vous  pas  un  homme  de  cou- 
"  leur  ?  (6) 

"  Quoiqu'il  soit  Evident  qu'il  n'est  pas  homme  de  couleur,  Me 
"  Blanchet  ne  s'en  defendrait  pas  s'il  l'^tait ;  il  a  combattu  lui-meme 
"  ce  prejuge* ;  il  cite  une  foule  de  citoyens  recommandables  qui  sont 
"  de  sang  mele* :  M.  le  general  Roche,  M.  le  docteur  Founder.  II 
"  en  cite  d'autres,  auxquels  il  reconnait  un  vrai  talent;  mais  a 
"  Tegard  de  ceux  qui  sont  en  Haiti,  il  s'abstiendra  de  dire  leurs 
"  noms,  parceque  ce  serait  les  exposer  a  ranimadversion  du  presi- 
"  dent  Boyer. 

"  Au  reste,  quand  une  goutte  imperceptible  ou  apparente  de  sang 
"  Africain  coulerait  dans  les  veines  du  demandeur,  il  n'en  serait  pas 
"  moins  Francais,  et  en  droit  d'actionner  le  president.  Mais  il  re- 
"  pousse  la  qualification  d'homme  de  couleur,  parceque  son  acte  de 
"  naissance,  du  21  pluviose  an  VI,  n'en  fait  pas  mention,  comme  le 
"  prescrivaient  les  reglemens  coloniaux. 

"  '  On  a,'  ajoute  Me  Blanchet, l  dans  la  consultation  et  a  l'audience, 
"  insiste*  sur  ce  que  j'aurais  recu  2,500  gourdes  (12,500  fr.)  sur  mes 
"  travaux.  Je  n'en  ai  recu  que  500.  Lies  2,000  gourdes  de  surplus 
"  auront  peut-etre  6t£  portees  dans  les  comptes  d'Haiti,  et  gardees 
"  par  le  president  Boyer  pour  se  les  approprier.' 

"  M.  le  president  observe  que  dans  la  consultation  de  M6  Isam- 
"  bert,  il  est  dit  que  cette  somme  a  &£  payee  sur  la  cassette  du 
"  president. 

u  '  Dans  ce  cas,'  r£pond  Me  Blanchet, '  il  ne  peut  se  dispenser  d'en 
"  produire  la  quittance.' 

"  Me  Isambert  demande  a  repondre  sur  les  insinuations  que  Me 
"  Blanchet  s'est  permises  contre  lui  a  l'audience.  Cette  r^ponse  est 
"  necessaire,  parceque  Me  Blanchet  ne  lit  pas  exactement  les  docu- 
"  mens  dont  il  fait  usage. 

(b)  "Quelques  contestations  se  sont  elevees  sur  la  reality  de  cette 
interruption,  rapportee  par  la  Gazette  des  Tribunaux:  mais  tons  les 
doutes  ont  du  cesser  depuis  que  M*  Isambert  a  publiquement  declare 
que  c'^tait  lui  qui  l'avait  adressee  a  M'  Blanchet.  Ainui  la  Gazette  des 
Tribunaux  a  6t6,  selon  son  usage,  parfaitement  exacte." 
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"  M.  le  president. — 'Le  Tribunal  vcrrait  avec  regret  que  deux 
"  hommes  honorables  se  livrassent  a  l'audience  a  des  personnalit£s ; 
"  peut-etre  M°  Blanchet,  plaidant  dans  sa  propre  cause,  a  pu  se 
"  servir  de  quelques  expressions  qu'il  eut  pu  adoucir ;  mais  le  Tri- 
"  bunal  n'a  rien  entendu  qui  necessitat  une  reponse.' 

"  Me  Isambert. — '  Si  telle  est  l'opinion  du  Tribunal,  n'e"tant  ici 
"  que  conseil,  je  ne  prendrai  pas  la  parole.  J'attendrai  que  M° 
"  Blanchet  ait  public  textuellement  le  plaidoyer  d'aujourd'hui ;  alors 
"  je  pourrai  r^pondre  a  ce  qui  paraitra  l'exiger,  en  regrettant  que 
"  ces  explications  ne  soient  plus  de  nature  a  se  passer  entre  nos 


"  amis  communs.' 


"  A  l'audience  du  23,  M.  Lizot,  procureur  du  Roi,  a  port6  la 
"  parole. 

"  Ce  magistrate  apres  avoir  retract  en  peu  de  mots  les  faits  de  la 
"  cause,  se  hate  d'aborder  les  hautes  et  importantes  questions  qu'elle 
"  pr^sente  a  r£soudre.  II  rappelle  que  la  republique  d'Haiti  oppose 
"  a  la  demande  de  Me  Blanchet,  1°  Tincompetence  des  Tribunaux 
u  Francais ;  2°  l'insaisissabilite'  des  marchandises  arr&ees ;  et  que 
"  de  plus  elle  reclame  la  suppression  des  ecrits  du  proces  comme 
"  irreverens,  injurieux,  diffamatoires,  soit  envers  elle,  soit  envers 
"  son  president. 

"  II  pense  que  par  cette  derniere  pretention  la  republique  ne 
11  s'est  point  rendue  irrecevable  a  proposer  l'lncomp^tence,  parce- 
"  que  les  deux  demandes  sont  d'une  nature  entierement  differente ; 
"  qu'elles  peuvent  subsister  ensemble,  parceque  l'effet  de  Tune  n'a 
"  aucun  rapport  avec  l'effet  que  l'autre  doit  produire ;  que  d'ailleurs 
"  l'abandon  de  ses  moyens  ne  se  presume  pas. 

"  Arrivant  a  la  question  d'incompe'tence,  il  £tablit  que  Me  Blan- 
"  chet  est  naturel  Francais,  et  qu'en  cette  qualite*  il  peut  se  preva- 
"  loir  des  dispositions  de  Tart.  14  du  Code  Civil ;  il  convient  que 
"  le  demandeur  ne  peut  se  dire  Francais,  par  cela  seul  qu'il  est  ne* 
"  Francais  a  Saint-Domingue,  avant  Emancipation;  car  il  resul- 
"  terait  de  ce  system  e  que  tous  les  habitans  de  Saint-Domingue, 
"  ne"s  avant  l'ordonnance  royale,  seraient  encore  Francais.  II  con- 
"  vient  encore  que  l'independance  a  le  meme  effet  que  la  conquete ; 
"  que,  comme  elle,  elle  soumet  au  nouvel  £tat  les  sujets  de  l'ancien. 
1  Mais,'  ajoute  M.  le  procureur  du  Roi,  '  la  m&ropole,  dont  le 

nouvel  &at  se  d£tache,  ne  perd  que  ce  que  la  puissance  nouvelle 
"  a  voulu  acqu^rir  ou  a  reellement  acquis.  Ce  qu'elle  rejette  ne 
"  subit  ni  changement  ni  incorporation.  Qu'a  done  acquis  Haiti, 
"  colonie  Fran9aise,  depuis  des  siecles  ?  Lors  de  la  revolution  de 
"1791,  les  noirs  ne  s'arreterent  dans  leur  fureur  que  lorsqu'ils 
"  n'eurent  plus  de  maitres  a  massacrer  ou  a  proscrire.  Ceux  qui 
"  echapperent  vinrent  en  France,  ou  chercherent  im  asile  sur  d'au- 
a  tres  terres  hospitalieres.  Ces  Europeans,  qui  ne  pouvaient  rester 
"  sans  danger  sur  le  sol  de  Saint-Domingue,  deja  teint  du  sang  de 
"  leurs  freres,  dans  des  temps  plus  calmes,  furent  encore  declares 
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"  incapables  de  toute  fonction  publique.  Haiti  lea  a  toujours  rejetes 
u  de  sod  sein ;  ils  n'ont  pas  &t£  un  seul  instant  soumis  a  la  domination 
u  £trangere.  Francais  quand  il  s'agissait  de  les  proscrire,  ils  sent 
"  encore  Francais  quand  il  s'agit  de  les  defendre. 

"  '  Me  Blanchet  revint  en  France,  en  1800,  avec  son  pere ;  il  a 
"  fait  ses  6tudes  a  Paris,  ou  il  a  ete"  inscrit  sur  le  tableau  des  avocats. 
" II  est  done  Francais  comme  tous  les  anciens  colons  expuls£s.  En 
"  vain,  dirait-on,  tardiveraent  d'ailleurs,  qu'il  est  d'origine  Africaine ; 
"  cette  pretention  invraisemblable  devrait  e'tre  prouvee  autrement 
"  que  par  des  assertions. 

"  '  Francais  a  son  arrived  en  Haiti,  Me  Blanchet  n'a  point  perdu 
"  sa  qualitd  par  la  naturalisation  acquise  en  pays  Stranger.  La 
"  naturalisation  est  un  fait,  qui  ne  se  peut  ope"rer  que  d'apres  les 
"  loia  du  pays  dont  on  doit  devenir  sujet.  Or,  Me  Blanchet  n'a 
"  rempli  ni  pu  remplir  les  conditions  imposes  par  la  constitution 
"  Hai'tienne ;  il  n'a  ni  la  couleur  ni  la  residence  voulue ;  il  est  done 
"  encore  Francais. 

"  '  Mais  il  a  accepte  des  fonctions  a  l'dtranger !  Sans  doute ; 
"  raais  sont-elles  du  nombre  de  celles  qui  font  perdre  la  quality  de 
"  Francais  ?  S'est-il  expose*  a  contrarier  les  int^reta  de  son  pays  ? 
"  Ces  fonctions  sont-elles  incompatibles  avec  les  devoirs  de  fidelite* 
"  envers  la  patrie  ?  II  fut  defenseur  public,  ce  qui  equivaut  a  la 
"  quality  d'avocat  en  France ;  mais  nulle  loi  representee  ne  dit  que 
"  pour  etre  avocat  a  Haiti  il  faille  etre  Haitien.  Le  ministere 
"  public  pense  que  pour  appliquer  le  2e  §  de  Tart.  17  du  Code  il 
"  faut  que  le  Francais  ait  rempli  une  sorte  de  magistrature,  que  cet 
"  article  a  un  but  politique,  et  il  tire  argument  d'un  avis  du  conseil 
"  d'etat,  du  21  Janvier  1812. 

"  '  On  dit  encore  :  "  II  a  fixe  un  £tablissement  sans  esprit  de  re- 
"  tour."  Mais,  s'il  en  eut  e^c  ainsi,  s'il  eut  voulu  fixer  son  existence 
"  en  Haiti,  n'aurait-il  pas  accepte  les  hautes  fonctions,  les  faveurs 
"  qui  lui  £taient  offertes  ?  Par  sa  jeunesse  et  ses  talens  il  eut  £te* 
"  entraine*  dans  la  carriere  brillante  qui  lui  £tait  ouverte.  Son  refus 
"  prouvait  Tesprit  de  retour ;  il  vouiait  revenir  en  France,  ou  il 
"  avait  laisse*  des  amis,  des  souvenirs  honorables,  ou  on  le  considere 
"  encore  comme  Francais,  inscrit  sur  le  tableau  des  avocats  de 
"  Paris,  dans  cette  France  que  les  Strangers  visitent  avec  envie  et  ne 
"  quittent  qu'a  regret,  et  qu'un  Francais  n'abandonne  jamais  pour 
"  patrie ! 

u  '  La  question  la  plus  delicate  de  ce  proces,1  continue  le  minis- 
"  tere  public,  '  est  celle  de  savoir  si  la  r^publique  Hai'tienne  est, 
"  dans  Tespece,  justiciable  des  Tribunaux  de  la  France.  Habitue^ 
"  comme  Francais,  a  respecter  les  actes  de  la  volonte"  royale,  comme 
"  magistral*  a  les  faire  respecter,  vous »  n'attendcz  pas  de  nous, 
"  Messieurs,  que  nous  reVoquions  un  seul  instant  en  doute  Tind£- 
"  pendance  du  gouvernement  d'Haiti.  Nous  examinerons,  en  droit 
u  rigoureux,  si  un  £tat  Stranger  peut,  dans  certains  cas ,  subir  la 
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"  juridiction  de  nos  Tribunaux.'  Le  magistrat  etablit  une  distinction 
"  lumineuse  entre  le  gouvernement  qui  agit  comme  depositaire  de 
"  la  puissance  publique  et  dans  l'exercice  de  cette  puissance,  et  le 
"  gouvernement  agissant  dans  l'exercice  de  son  intcret  prive^  comme 
"  corporation,  comme  personne  morale. 

•'  '  Dans  l'exercice  de  son  droit  public  ext£rieur  avec  d'autres 
"  nations,  de  son  droit  public  interieur  avec  ses  sujets,  vouloir  tracer 
"  des  regies  a  un  etat  qui  use  de  ses  droits,  serait  rompre  Fegalite, 
"  violer  son  independance ;  ma  is  lorsqu'il  forme  des  obligations 
"  civiles,  lorsqu'il  se  lie,  lorsquTil  s' engage  comme  les  particuliers 
"  dans  un  intcret  purement  prive,  c'est  alors  qu'il  devient  individu 
"  soumis  aux  memes  lois.  Or,  Tart.  14  du  Code  Civil  est  positif ; 
"  s'il  est  vrai  de  dire  que  les  gouvernemens  peuvent  erre  dans  cer- 
u  tains  cas,  considers  comme  personne  morale,  il  doit  §tre  applique^ 
"  dans  toute  sa  rigueur,  sans  examiner  si  la  disposition  legislative 
"  regie  ou  non  le  droit  des  gens  ou  le  droit  civil.  En  France,  F£tat 
"  est  soumis  a  la  juridiction  des  Tribunaux  quand  il  s'agit  de  r£gler 
"  ses  inter§ts  privet ;  il  est  assimile*  alors  au  simple  particulier. 
"  Aussi  a-t-il  fallu  une  loi  speciale  pour  le  dispenser  de  la  caution 
"  exigee  dans  Tart.  2185  du  Code  Civil. 

"  '  En  vain,  lorsqu'il  s'agit  d'interSts  privet,  on  objecterait  les 
"  droits  de  souverainete,  d'ind£pendance  des  nations,  parceque  ces 
"  droits  ne  sont  point  compromis ;  ils  n'existent  pour  les  gouverne- 
"  mens  qu'en  tant  qu'ils  agissent  dans  l'exercice  de  leur  puissance 
"  publique,  qui  seule  ne  peut  se  soumettre  a  des  maitres ;  made  ce 
"  principe  est  sans  consequence  dans  1' obligation  privee  de  sa  nature. 
•*  Aussi  Kliiber  dit-il  que  c'est  comme  nation  que  les  gouvernemens 
"  sont  hors  la  juridiction  des  Tribunaux,  parce  qu'alors  ils  rentrent 
"  dans  l'etat  de  nature. 

"  '  Lorsque  la  republique  d'Hai'ti  traduit  des  Francais  devant  les 
"  Tribunaux,  sans  contredit  on  peut  exiger  d'elle  la  caution,  jvdi- 
"  catum  solvi  (art.  16,  Code  Civil),  uniquement  parceque  ce  mot 
"  etranger  s'entend  de  tout  demandeur  qui  n'est  pas  Francais,  et 
"  dans  ce  cas,  nulle  atteinte  ne  serait  ported  ni  a  sa  dignity,  ni  a  son 
"  independance,  parce  qu'alors  elle  n'agirait  point  dans  l'exercice  de 
"  sa  puissance  publique. 

"  '  L'objection  tiree  de  ce  que,  lors  de  la  discussion  du  Code,  on 
"  retrancba  un  article  relatif  aux  ambassadeurs,  fortifie  la  distinction 
"  qui  doit  dominer  cette  importante  matiere,  en  ce  que  Fambassadeur, 
"  repr^sentant  sa  nation  dans  l'exercice  de  sa  puissance  publique,  ne 
"  pourrait,  sans  violation  du  principe  de  Fegalit6  et  de  Findepen- 
"  dance,  §tre  soumis  a  la  juridiction  privee.' 

"  Apres  avoir  pose^  cette  base  fondamentale  de  sa  discussion,  le 
"jninistere  publique  examine  les  diverses  objections  faites  par  la 
"  republique,  objections  dont  il  trouve  la  solution  par  voie  de 
"  consequence,  et  r^sumant  ses  principes  avec  force  et  concision,  il 
u  conclut  encore  sur  cette  seconde  question  en  faveur  de  Me  Blanchet. 
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"  Une  derniere  question  se  presente,  c'est  celle  de  savoir  si  M# 
"  Blanchet  a  pu  saisir-arreter  les  marchandises  de  la  republique 
"  d'Haiti. 

"  Le  ministere  public  se  demande  qui  les  avait  empreintes  du 
"  sceau  de  rinsaisissabilit^  ?  Ce  n'est  point  1'ordonnance  d'e'man- 
"  cipation ;  il  n'existe  et  on  n'invoque  aucun  trait 6  qui  les  excepte 
"  du  droit  commun ;  elles  sont  alors,  comme  propria  ordinaire, 
"  regies,  quant  a  la  saisissabilite,  par  les  art.  557,  558  du  Code  de 
"  procedure.  II  se  peut  que  dans  l'intention  de  la  republique  elles 
"  eussent  une  destination  certaine.  Mais  ou  en  est  la  preuve  legale 
"  pour  les  tiers  qui  ne  voient  et  ne  peuvent  voir  que  le  proprtetaire 
"  actuellement  saisi  ?  Cette  volonte",  d'ailleurs,  peut  changer,  et  on 
"  ne  peut  dire  que  de  plein  droit  toutes  les  proprtete's  Haitiennes, 
"  sur  le  sol  Francais,  soient  destinies  au  paiementdeladettedesl50 
"  millions. 

"  l Les  fonds  publics  Francais  sont  excepted  des  regies  ordinal  res, 
"  il  est  vrai,  mais  les  exceptions  sont  de  droit  etroit ;  il  a  meme 
"  fallu  une  loi  sp^ciale  pour  deroger  au  droit  commun,  et  il  n'existe, 
"  en  France,  aucun e  loi  qui  declare  insaisissables  les  marchandises 
"  d'Haiti/ 

"  Quant  a  la  question  de  suppression  d'ecrits,  qui  a  e'te'  convertie 
u  en  une  demande  en  reserve,  le  ministere  public  pense  qu'il  faut 
"  surseoir  a  statuer  jusqu'a  la  discussion  du  fond,  parce  qu'alors, 
"  seulement,  on  pourra  juger  du  merite  des  faits  all^gues  dans  la 
u  demande. 

"  Apres  ces  conclusions,  le  defenseur  de  la  r£publique  a  produit 
"  la  petition  de  Me  Blanchet  pour  etre  nomine*  defenseur  public 
li  a  Haiti,  petition  dans  laquelle  il  reconnait  qu'il  revieni  dans 
"  son  pays. 

"  Me  Blanchet  repond  que  cette  petition  ne  change  rien  aux 
"  principes  du  droit  que  la  loi  Francaise  lui  confere,  qu'elle  n'est 
"  d'aucune  importance,  et  que  les  adversaires  la  connaissent  depuis 
"  longtemps. 

"  A  l'audience  du  25,  le  Tribunal  a  prononce*  son  jugement  par 
"  lequel  il  considere  Me  Blanchet  comme  Francais  d'origine,  ayant 
"  conserve  cette  quality ;  mais  declare  les  Tribunaux  Francais  in- 
"  comp&ens,  parceque  Tart.  14  du  Code  ne  regit  que  les  rapports 
"  des  particuliers  entre  eux,  et  sous  ce  point  de  vue  meme  contient 
"  une  exception  au  droit  commun,  exception  qui  doit  etre  restreinte 
"  dans  les  tennis  rigoureux  de  la  loi. 

"  Relativement  aux  reserves,  le  Tribunal  ayant  egard  a  la  position 
"  ou  se  trouvait  Me  Blanchet  et  aux  injures  a  lui  prodiguees  dans 
"  les  joumaux,  et  meme  dans  les  journaux  d'Haiti,  a  d£boute*  le 
"  president  de  la  republique  de  sa  demande ;  mais  il  a  condamne' 
"  Me  Blanchet  aux  depens." 
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(Prom  the  Gazette  des  Tribunaux,  May  3,  1828.     Numero  855.) 

Tribunal  de  Ire  Instance  (Ir*  Chambre). 

(Presidence  de  M.  Moreau.) 

Audience  du  2  Mai. 

AFFAIRE   DE   LA   MAISON   BALGUERIE,    DE   BORDEAUX, 
CONTRE   LE   GOUVERNEMENT  ESPAGNOL   (c). 

AFFAIRE   DE   MM.    TERNAUX,    GANDOLPHE   ET   COMPAGNIE, 
CONTRE   LA   REPUBLIQUE  D'HAITI    (d). 

a  M.  le  President  Moreau  a  prononce'  le  jugement  suivant  dans 
"  Taffaire  Balguerie  : — 

"  *  Attendu  que  le  droit  de  juridiction  est  une  Emanation  de  la 
"  souverainet£ ; 

"  '  Attendu  que  Tart.  14  du  Code  Civil  ne  peut-e'tre  appliqu^  a  un 
"  souverain  Stranger,  d'abord  parce  qu'il  ne  dispose  que  pour  les 

obligations   contractus   envers   un   Francais    par   un   individu 

Stranger,  et  encore  parce  qu'on  ne  pourrait  l'^tendre  aux  souve- 
"  rains  Strangers  sans  porter  atteinteau  droit  qu'a  tout  gouvernement 
"  independent  d'etre  seul  juge  de  ses  actes ; 

"  *  Attendu,  en  fiiit,  que  r opposition  form£e  par  la  maison  Bal- 
"  guerie  entre  les  mains  d'Agtiado,  a  pour  cause  l'execution  d'un 
"  traits  passe1  entre  S.M.  catholique  en  cette  maison  pour  l'affrete  - 
"  ment  d'un  certain  nombre  de  navires  destines  a  transporter  les 
"  troupes  du  gouvernement  espagnol ; 

"  l  Qu'un  pareil  traits  est  evidemment  un  acte  d'administration 
"  publique,  et  ne  peut,  sous  aucun  rapport,  6tre  consider^  comme 
"  contrat  prive* ; 

"  *  Attendu,  d'un  autre  cote*,  que  les  deniers  sur  lesquels  l'opposi- 
"  tion  a  k\&  formee,  sont  des  deniers  publics  destines  au  paiement 
"  de  l'emprunt  royal  espagnol,  et  qui  ne  pourraient  &tre  saisis  sans 
41  entraver  la  marche  de  ce  gouvernement ; 

"  '  Qu'admettre  une  personne  priv^e  a   saisir  en  France  les  fonds 

d'un  gouvernement  Stranger,  serait  violer  les  principes  sacres  du 

droit  des  nations,  et  s'exposer  ainsi  a  des  repr£sailles  funestes ; 

"  i  Attendu,  enfin,  que  les  jugemens  des  Tribunaux  Francais 
"  £tant  sans  autorite*  hors  du  royaume,  le  gouvernement  espagnol 
"  ne  pourrait  pas  §tre  force*  de  s'y  soumettre,  et  par  consequent  de 
"  reconnaitre  la  validity  pu  paiement  qui  serait  fait  par  Aguado  ; 

"  '  D'ou  il  suit  que  le  Tribunal  est  incompetent. 

"  '  Fait  main  levee  de  Imposition,'  etc." 

(c)  Gazette  des  Tribunaux,  19th  and  26th  April. 

(d)  lb.,  26th  April. 
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Tribunal  Civil  de  la  Seine  (Ire  Chambre). 

(Pre'sidence  de  M.  de  Belleyme.) 

Audience  du  16  Avril. 

8.   A.   MEHEMET-ALT,    VICE-ROI     D'EGTPTE,     ET     11.     SOLON,     AYOCAT. — 

FONDATION  D'UNE    ECOLE    D'ADMINISTRATION   PUBLIQUE  EN  EGYPTE. 

DEMANDE   EN    100,000   FRANCS   DE   DOMMAGES-INTEBETS   (e). 

u  Cette  affaire,  qui  promettait  des  reflations  sur  le  gouvemement 
"  du  vice-roi  et  sur  les  relations  de  la  France  avec  l'Egypte,  avait 
"  attire  a  l'audience  une  grande  affluence  de  curieux. 

"  S.  A.  Mehemet-Ali,  vice-roi  d'Egypte,  etait  representee  par 
"  M.  Odilon  Barrot,  qui,  comme  on  sait,  a  fait  recemment  un 
<s  voyage  en  Orient,  et  qui  mieux  que  persona e,  en  sa  quality  de 
"  frere  de  notre  consul-general  en  Egypte,  pouvait  donner  au 
"  Tribunal  des  explications  sur  le  veritable  etat  des  choses  en 
41  Egypte. 

u  Voici  dans  quelles  circonstances  le  vice-roi  d'Egypte  avait  a  se 
"  defendre  devant  le  Tribunal  de  la  Seine  contre  une  demande  en 
"  100,000  francs  de  dommages-interSts : — 

"  M.  Solon,  dont  le  nom  etait  d'un  heureux  augure  pour  donner 
"  a  l'Egypte  des  lecons  d'administration  et  de  civilisation,  avait  ete 
"  choisi  par  l'intermediaire  de  M.  Macarel,  conseiller  d'Etat,  et 
"  d'Artim-Bey,  secretaire  de  S.  A.  le  pacha  d'Egypte,  pour  aller 
"  fonder  au  Caire  une  ecole  d'administration  publique.  11  etait  dit 
"  que  M.  Solon  resterait  pendant  huit  ans  au  service  du  vice-roi. 
"  II  devait  recevoir  15,000  francs  de  traitement  par  an  et  un  loge- 
"  ment  digne  de  sa  mission  et  dans  le  voisinage  de  Tecole.  Au 
"  mois  d'aout  1845,  M.  Solon,  a  la  suite  de  quelques  difficultes  avec 
"  le  vice-roi,  quitta  TEgypte  et  revint  en  France.  II  a  pi-etendu 
"  que  le  vice-roi  lui  avait  signine  un  conge  sans  motif,  et  qu'il  avait 
11  du  ceder  a  la  toute-puissance  du  pacha.  De  retour  en  France,  M. 
"  Solon  a  fait  pratiquer  des  saisies-arr&s  entre  les  mains  de  deux 
"  negocians  de  Marseille,  sur  les  valeurs  et  marchandises  qu'ils  pou- 
"  vaient  avoir  pour  le  compte  du  gouvemement  Egyptien.  Depuis, 
"  ces  saisies-arrets  ont  ete  denoncees  au  gouvemement  Egyptien 
"  en  la  personne  d'Artim-Bey,  representant  et  mandataire  du  pacha. 
"  De  plus,  M.  Solon  a  fait  assigner  le  gouvemement  Egyptien  de- 
"  vant  le  Tribunal  Civil  de  la  Seine,  pour  le  faire  condamner  a  lui 
"  payer  100,000  francs  de  dommages-inter&s,  tant  pour  six  ann£efl 
"  de  traitement  que  pour  frais  de  voyage  en  Egypte  et  de  retour  en 
"  France.  Un  jugement  par  defaut  dont  nous  avons  rendu  compte, 
"  Tan  dernier,  a  accueilli  la  demande  de  M.  Solon. 

(e)  Gazette  des  Tribunaux,  May  3.  1828.     Numero  855. 
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"  S.  A.  le  vice-roi  a  forme  opposition  au  jugemcnt  rendu  contre 
"  lui  par  Je  Tribunal  de  la  Seine.  Anjourd'hui,  il  pr6tendait  que 
u  le  Tribunal  de  la  Seine  etait  incompetent. 

"  M.  Odilon  Barrot,  avocat  de  S.  A.  Mehemet-Ali,  vice-roi 
u  d'Egypte,  s'exprime  ainsi  : — 

"  *  C'est  un  gouvernement  Stranger  qui  est  assign^  devant  vous, 
"  et  qui  Test  pour  une  action  personnelle,  a  raison  d'un  acte  es- 
"  sentiellement  gouvernemental.  Poser  ainsi  la  question,  c'est 
u  assez  vous  dire  que  le  debat  est  hors  du  droit  civil  ordinaire,  et 
"  qu'il  a  son  siege  dans  le  droit  des  gens.  II  s'agit,  en  effet,  de 
u  savoir  si  on  peut  traduire  un  gouvernement  etranger  devant  les 
"  Tribunaux  Francais  pour  un  acte  de  la  souverainete.  L'inde- 
"  pendance  des  Etats,  les  conditions  de  la  souverainete,  les  principes 
"  incontestes  du  droit  des  gens,  ne  permettent  pas  qu'on  soutienne" 
**  d'aussi  etranges  principes.  Aucune  discussion  n'est  possible  a 
"  cet  egard.  Tous  les  auteurs  qui  se  sont  occup^s  du  droit  des 
41  gens,  Montesquieu,  Vatel,  Puffendorf,  tous  ont  consacre  le  prin- 
"  cipe  de  Tindependance  des  gouvernemens,  et  soutenu  que  la  juri- 
"  diction  d'un  etat  ne  pouvait  appr^cier  les  actes  d'un  gouvernement 
"  £tranger.  La  juridiction  decoule  de  la  souverainete.  Pour  que 
"  les  Tribunaux  Francais  fussent  competens,  il  faudrait  admettre 
"  que  la  juridiction  existe  independamment  de  la  souverainete.  A 
"  cet  egard,  les  principes  sont  si  evidens  que  le  vice-roi  ne  pourrait 
"  accepter  pour  juge  un  Tribunal  de  France  sans  abdiquer  sa  sou- 
"  verainete. 

"  *  Je  vais  vous  exposer  rapidement  les  faits  qui  ont  donne  nais- 
u  sance  au  proces  actueL 

"  '  M.  Solon,  avocat,  ancien  conseiller  de  prefecture  a  Montau- 
"  ban,  a  accepte  la  mission  d'aller  au  Caire,  en  Egypte,  en  quality 
"  de  professeur  d'administration  publique ;  M.  Solon  est  entre  au 
"  service  du  gouvernement  Egyptien  avec  de  grands  avantages  ma- 
"  teriels.  H  devait  recevoir  15,000  fr.  par  an.  De  plus,  M.  Solon 
"  avait  au  Caire  une  vaste  maison  a  sa  disposition,  et  inddpendam- 
11  ment  de  tous  les  avantages  que  la  munificence  edairee  du  pacha 
"  sait  si  bien  prodiguer,  M.  Solon  avait  a  remplir  en  Egypte  une 
"  mission  glorieuse  et  digne  de  tenter  la  plus  noble  ambition,  d'ex- 
"  citer  les  sentimens  les  plus  eieves  d'un  grand  coaur,  les  pensees 
"  les  plus  vastes  d'un  esprit  eminent.  Si  le  vice-roi  a  arrache 
"  l'Egypte  par  la  force  de  sa  volonte  et  l'energie  de  son  gouverne- 
"  ment  a  l'anarchie  militaire,  s'il  a  pu  asseoir  dans  ce  pays  une  se- 
u  curite  teUe  qu'une  femme  peut  traverser  le  desert  et  faire  sans 
"  danger  le  voyage  de  la  Palestine,  s'il  a  reussi  au  milieu  des  con- 
"  flits  Europeens  a  assurer  sa  puissance  et  a  fonder  une  dynastie,  il 
u  y  avait  une  chose  qui  n'etait  au  pouvoir  ni  de  sa  force  ni  de  son 
"  genie, — c'etait  d'improviser  et  de  creer  des  hommes  edaires'et 
u  capables  par  leurs  lumieres  de  conduire  l'Egypte  en  la  soutenant 
"  dans  les  voies  de   la  civilisation    oil  il  la  faisait  entrer.     Voila 
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"  pourquoi  Meli£niet-Ali  s'est  adresse*  a  la  France,  a  laquelle  ap- 
"  parti ennent  toutes  ses  sympathies,  et  ou  il  envoie  des  eleves 
"  destines  un  jour  a  concourir  aussi  a  l'oeuvre  glorieuse  qu'il  se 
"  propose. 

"  '  M.  Macarel,  que  le  Tribunal  connait  et  que  nous  honorons 
"  tous,  avait  6t6  charge"  par  Artiin-Bey,  le  secretaire  du  vice-roi,  de 
"  chercher  un  homme  digne  de  cette  mission.  M.  Macarel  choisit 
"  M.  Solon.  M.  Solon  ne  pouvait  ambitionner  un  plus  noble  role 
"  que  celui  qui  lui  e"tait  offert.  Preparer  par  l'enseignement  un 
"  peuple  entier  a  la  civilisation,  transporter  dans  l'Orient,  en  in- 
"  struisant  les  jeunes  Egyptiens  qui  devaient  plus  tard  regir  les 
u  destinees  de  leur  pays,  les  ide*es  de  la  France,  la  civilisation  de 
"  F Occident,  c'£tait  la  plus  belle  et  la  plus  sainte  mission. 

"  '  Uuand  on  sait  pour  quels  motifs  futiles,  pour  quelles  causes 
"  subalternes  M.  Solon  a  renonce*  a  ce  sacerdoce,  on  le  regrette 
"  pour  lui,  pour  sa  destined,  pour  sa  gloire.  M.  Solon  a  aban- 
"  donne  TEgypte  et  renonce"  a  sa  mission,  parceque  le  vice-roi  l'a 
"  prie  de  quitter  le  palais  qu'il  habitait  pour  le  c£der  au  cherif  de  la 
"  Mecque,  au  chef  de  la  religion  musulmane,  que  le  sultan  traite 
"  d'egal  a  6gal.  Le  vice-roi  a  offert  a  M.  Solon  de  venir  habiter  le 
"  palais  qu'occupait  le  ministre  des  affaires  £trangeres.  Ce  n'etait 
"  pas  assure'ment  une  demeure  indigne  de  M.  Solon.  Cependant  il 
"  a  resiste"  a  tout, — sommations  des  ministres,  invitations  du  vice-roi. 
"  Seulement  M6h6met-Ali  a  du  alors  lui  laisser  cette  alternative,  ou 
"  de  quitter  le  palais  ou  de  quitter  l'Egypte.  M.  Solon  a  pre'fere' 
"  quitter  l'Egypte. 

"  '  M.  Solon  a  insinue'  qu'il  avait  £te"  renvoye"  du  Gaire  parce  qu'il 
"  y  professait  en  plein  Orient  des  doctrines  qui  £taient  plus  ou 
"  moins  en  harmonie  avec  les  regies  qui  dominent  le  gouvernement 
"  Egyptien.  Alors  meme  que  Tinsinuation  de  M.  Solon  serait  ex- 
"  acte,  le  Tribunal  Francais  aurait-il  de  droit  d'apprecier  cet  acte 
"  du  gouvernement  de  Meh^met-Ali.  II  serait  assez  Strange  de 
"  voir  faire  une  enquete  ordonnee  par  un  Tribunal  Francais  pour 
"  savoir  de  quelle  facon  on  enseigne  au  Caire  et  en  Egypte  Tad- 
"  ministration  publique.  II  suffit  de  poser  cette  hypothese  pour 
"  faire  ressortir  combien  il  est  exorbitant  de  faire  juger  par  un 
"  Tribunal  Francais  le  service  d'un  fonctionnaire  qui  s'est  souniis  a 
"  un  gouvernement  Stranger. 

"  '  En  r£sum£,  je  vous  ai  demontr£  que  le  Tribunal  £tait  incom- 
"  patent  sous  deux  rapports,  la  quality  de  la  partie  assignee  et  la 
"  nature  de  Facte  soumis  a  votre  appreciation.  Quelle  est  la  quality 
"  de  la  partie  assignee  ?  C'est  un  gouvernement  etranger  qui  est 
"  assigne*  devant  vous  directement  pour  un  acte  administratis,  pour 
"  avoir  destitue"  un  fonctionnaire,  un  agent  de  son  autorite\ 

14  '  Quelle  est  la  nature  de  Tacte  deTere*  a  votre  justice  ?  C'est 
"  un  acte  d'un  gouvernement  Stranger. 

"  *  En  vertu  de  quelle  loi,  M.  Solon  pcut-il  fonder  son  action 
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"  centre  le  gouvernement  Egyptien  ?  En  vertu  de  rarticle  14  du 
"  Code  Civil  ?  Mais  il  s'agit  dans  cet  article  d'dtrangers  r£sidens, 
"  il  ne  s'agit  pas  d'un  gouvernement  Stranger. 

"  l  Sous  le  double  rapport  de  la  quality  de  la  partie  assignee  et 
"  de  la  nature  de  Facte,  l'incompetence  du  Tribunal  est,  je  crois, 
"  d^montree.' 

"  M.  Solon  pr£sente  sa  defense  en  ces  termes  : — 

"  *  La  presence  de  mon  contradicteur  me  place  dans  un  singulier 
"  embarras.  Comment  pourrai-je  m'expliquer  sur  sa  plaidoirie  en 
"  presence  de  rapports  si  bienveillans  et  si  confide ntiels  qui  m'ont 
u  attach^  a  M.  le  consul-general  de  France  (M.  Adolphe  Barrot)? 
"  Oh  !  oui,  sans  doute,  on  a  eu  raison  de  le  dire,  la  cause  est  grave, 
u  car  si  elle  interesse  l'Egypte  et  les  gouvernemens  Strangers,  elle 
"  interesse  bien  davantage  encore  l'indepen dance  du  pays  et 
"  l'int£r£t  d'un  grand  nombre  de  nos  compatriotes.  Que  le  Tri- 
"  bunal  veuille  done  songer  aussi  a  la  cause  de  ces  Francais  et  les 
"  defendre  contre  un  deni  de  justice  aussi  caract£ris£  que  celui 
"  qu'on  veut  lui  faire  consacrer. 

"  l  Je  suis  parti  en  1844  pour  l'Egypte,  ajoutant  foi  a  la  repu- 
"  tation  si  extraordinairement  usurpee  du  pacha.  J'acceptai  la 
"  mission  grande,  national e  et  philanthropique  qui  m'6tait  offerte. 
"  Je  ne  fis  aucune  difficult^  sur  les  conditions,  et  je  partis  apres 
"  avoir  obtenu  une  ordonnance  royale  qui  mfautorisait  a  executer 
"  le  contrat  que  je  venais  de  former  avec  Meliemet-Ali.  Arrive^ 
"  en  Egypte,  je  fus  surpris  du  singulier  accueil  qui  me  fut  fait :  on 
"  parla  hautement  de  mystification,  et  il  n'y  eut  pas  une  seule  voix 
"  qui  voulut  prendre  au  s^rieux  le  contrat  qui  m'amenait  en  Egypte. 
"  Moi  qui,  de  bonne  foi,  venais  pour  former  des  homines  a  la  con- 
"  naissance  du  droit  administratis  je  proposal  de  me  charger  de 
u  quelques  jeunes  gens  qui  seraient  plus  tard  places  dans  les  mi- 
"  nisteres.  Tout  me  fut  accorde*.  11  en  coutait  peu,  et  d'ailleurs 
"  des  reserves  6taient  faites  pour  Tavenir,  reserves  qui  devaient  em- 
"  p&cher  le  succes  de  mes  soins.  Bientot  arriva  l'epoque  ou  les 
"  Aleves  qu'on  m'avait  confi£s  devaient  £tre  examines,  et  e'est  alors 
"  que  le  pacha  ne  sut  plus  deguiser  sa  pens£e ;  mes  eleves  furent 
*'  admirables.  L'examen  fut  brillant,  trop  brillant,  et  les  sujets 
"  payerent  cher  les  eloges  qui  leur  furent  prodigies.  Quant  a 
"  moi,  je  fus  vivement  interpelle  par  le  secretaire  du  pacha,  qui  me 
"  dit  que  le  pacha  n'entendait  pas  ainai  l'administration  publique  que 
"  j'£tais  charge"  d'enseigner,  et  que  j'aurais  du  me  borner  a  donner 
"  a  mes  Aleves  quelques  notions  sur  les  successions. 

"  '  Les  successions,  grand  Dieu  !  repondis-je  au  secretaire  du 
"  pacha,  mais  elles  sont  reglees  par  le  Coran,  et  tout  infidele  qui  se 
"  permet  d'expliquer  les  saintes  ecritures  de  l'lslamisme  nitrite  la 
"  mort.  "  Ah !  e'est  juste  !  "  me  dit  mon  interlocuteur.  Telle  fut 
"  la  seule  response  qui  me  fut  faite.  Je  me  trompe.  On  me  fit  une 
"  reponse  plus  categorique.     Mes  jeunes  gens  furent  sacrifics.     On 
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"  lcur  refiisa  toute  especc  de  grades,  et  ils  durent  deplorer  avec  moi 
"  les  tristes  consequences  de  mes  enseignemens. 

"  '  Des  ce  moment  s'accomplissait  cette  prediction  qu'on  trouve 
"  consignee  dans  un  ouvrage  public  recemment  par  M.  Schoelcher, 
"  sous  le  titre  de  L'Egypte  en  1845. 

"  '  On  lit  dans  cet  ouvrage,  page  61,  chapitre  VI : — 

"  '  "  II  j  a  trois  ou  quatre  ans  a  peine,  M ehemet-Ali  a  fait  venir 
"  de  France  un  jurisconsulte,  M.  Solon,  pour  etablir  au  Caire  un 
"  cours  de  droit  administratis  C'est  encore  une  de  ces  jongleriea 
"  sur  lesquelles  il  comte  pour  tromper  rEurope.  A  quoi  servirait 
"  un  cours  de  droit  administratif  dans  ce  pays  ou  regne  le  bon 
u  plaisir,  et  auquel  on  ne  veut  pas  donner  d  administration  parce 
*'  qu'on  veut  conserver  Tarbitraire  ?  Le  vice-roi  a  confix  cinq  Aleves 
"  a  M.  Solon,  et  au  bout  de  la  premiere  annee  il  a  voulu  lui  en- 
"  lever  le  meilleur,  pour  en  faire,  quoi  ? — le  chef  d'une  buanderie. 
"  M.  Solonparait  homrae  a  ne  pas  conserver  de  role  dans  la  grande 
u  comddie  Egyptienne.  II  exigera  probablement  l'organisation  de- 
"  finitive  de  son  ecole  avec  ses  consequences  serieuses,  et  comme 
"  on  ne  voudra  pas  lui  accorder,  il  y  a  lieu  de  croire  que  la  toile 
"  tombera  avant  peu  sur  Tintermede  qu'on  lui  avait  confieV' 

"  '  II  me  fut  impossible,*  dit  M.  Solon,  'de  ne  pas  voir  ou  on  vou- 
"  lait  en  venir.  Cependant  je  tins  bon.  Je  demandait  de  nou- 
"  veaux  Aleves ;  on  m'en  donna  qui  savaient  a  peine  epeler  les 
"  mots.  Ils  me  demanderent  de  les  faire  nommer  lieutenans,  en 
"  declarant  qu'ils  partiraient  tous  si  je  ne  pouvais  leur  obtenir  de 
"  grades.  La  condition  etait  rigoureuse,  impossible ;  je  ne  pouvais 
"  m'y  soumettre,  et  je  vis  partir  tous  mes  nouveaux  eieves,  qui 
"  furent  chercher  leur  grade  ailleurs.  Cependant,  ma  resignation 
"  fatiguait  le  pacha,  et  il  me  fit  encore  donner  six  eieves  qui  me 
"  faisaient  aussi  des  conditions.  Je  ne  pouvais  plus  y  tenir,  et 
"  pour  faire  cesser  cet  etat  de  choses  reellement  insupportable,  je 
"  fis  un  rapport  qui  etait  d'ailleurs  obligatoire  a  Mehemet-Ali.  Je 
"  lui  demandai,  avec  tous  les  egards  possibles,  l'organisation  de  son 
"  ecole.  Je  passai  sous  silence  tous  mes  justes  griefs.  Je  con- 
u  sends  a  ne  pas  parler  de  faits  de  la  plus  haute  gravite;  je  voulais 
"  rendre  impossible  tout  mauvais  proceed. 

"  '  Je  connaissais  bien  mal  les  hommes  auxquels  j'avais  affaire. 
"  Mes  egards  furent  pris  pour  de  la  faiblesse.  On  repoussa  toute 
u  demande  d' organisation.  On  se  mit  a  me  tourmenter  pour  mon 
"  logement,  qu'on  voulut  me  faire  quitter  malgre  les  promesses  for- 
"  melles  qui  m'avaient  ete  faites.  J'ecrivis  que  j'etais  pr6t  a  quitter 
"  ce  logement ;  je  me  bornai  a  demander  quelques  jours.  Je  recus 
u  alors  une  lettre  d' Artim  -Bey  [qui  contenait  la  phrase  la  plus  in- 
"  convenante.  Enfin,  apres  une  correspondance  que  je  regrette  de 
"  ne  pouvoir  faire  connaitre  aujourd'hui  au  Tribunal,  je  recus  un 
"  ordrc  de  depart.  J'etais  remereie.  Je  fus  chez  le  consul-general 
"  de  France,  M.  Barrot,  frere  de  mon  honorable  adversaire;  je  lui 
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"  demandai  son  appui  pour  faire  executer  mon  contrat :  tout  fut 
"  inutile.  J'avais  affaire  a  un  prince  et  a  des  conseillers  qui  ne  com- 
"  prennent  pas  la  justice.  Je  ne  pus  m£me  obtenir  que  des  arbitres 
"  fussent  charges  de  pron oncer  sur  ma  reclamation. 

"  *  C'est  alors  que  je  fis  donner  assignation  a  Me*  hornet- Ali  devant 
"  M.  le  consul-general  de  France  pour  assister  au  depot  de  mon 
"  contrat,  et  je  partis  pour  la  France.  Arrive  a  Marseille,  et  por- 
"  teur  de  mon  contrat  revetu  de  la  formule  executoire,  je  fis  saisir 
"  les  marchandises  du  pacha  dans  l'entrepot  de  Marseille.  J'ai  de- 
"  mand£  plus  tard  au  Tribunal  de  la  Seine  la  validity  de  la  saisie. 
"  Le  Tribunal,  jugeant  par  deYaut,  il  est  vrai,  a  accueilli  ma  de- 
"  mande,  et  c'est  sur  Imposition  du  pacha  d'-Egypte  que  le  Tri- 
"  bunal  est  appele"  a  statuer.' 

"  M.  Solon  s'attache  a  repousser  r  in  competence  soutenue  au  nom 
"  du  pacha  d'lSgypte.  '  Je  conviens,'  dit-il,  *qu'on  ne  peut  pasfaire 
"  une  saisie  dans  le  domicile  d'un  ambassadeur,  ni  sur  un  prince 
"  en  passage  sur  le  territoire  national.  Mais  si  un  prince  fait  des 
"  affaires  en  France,  s'il  a  sur  notre  territoire  des  marchandises,  des 
"  meubles,  etc.,  to  us  ces  objets  sont  saisissables.'  M.  Solon  cite 
"  Martens,  Vatel,  KlUber,  Weathon,  etc. 

"  '  De  quoi  s'agit-il  ?  D'une  saisie  faite  au  prejudice  de  Me- 
"  hemet- Ali,  a  Marseille ;  au  prejudice  du  pacha  faisant  le  com- 
"  merce,  ayant  ses  courtiers,  ses  consignataires,  et  £tant  sans  nul 
"  doute  soumis  a  ce  titre  aux  lois  de  douanes.  Pourquoi  done,1  dit 
"  M.  Solon,  l  ne  pourrais-je  pas  de  m^me  exercer  des  poursuites  sur 
"  les  denrees,  sur  les  marchandises  qu'il  a  >en  France,  a  raison  de 
"  son  negoce,  car  il  est  incontestable  que  M£h£met-Ali,  tout  en 
"  etant  pacha  en  Egypte,  est  en  m£me  temps  n^gociant. 

"  '  Maintenant,  Messieurs,  pennettez-moi  d'arretex  votre  attention 
"  sur  un  point  assez  deli  cat  de  cette  affaire.  Vous  savez  que  Me- 
"  hornet- Ali  n'est  plus  un  souverain  comme  il  Fa  6t£.  Le  traite*  de 
"  1840  Pa  soumis  k  la  Porte,  Pa  force"  de  reconnaftre  la  souverainete' 
"  du  sultan.  S'il  est  souverain  encore,  ce  n'est  qu'un  souverain 
"  sous-ordre ;  e'est  pourquoi  il  s'appelle  le  vice-roi.  II  n'a  pas,  il 
"  ne  peut  avoir  le  privilege  de  la  souverainete ;  il  cherche  bien  a 
"  Favoir  tout  entiere,  mais  ce  n'est  la  qu'une  pretention.  On  se 
"  rappelle  la  courtoisie  dont  Ibrahim-Pacha,  le  fils  de  Mehemet- 
"  Ali,  vice-roi  d'Egypte,  a  ete  Tobjet  dans  son  recent  voyage  en 
"  France  et  son  sejour  a  Paris.  Quand  Ibrahim  fut  recu  aux 
"  Tuileries,  il  y  fut  presents  par  l'ambassadeur  Ottoman. 

"  i  Je  rappellerai  encore  que  le  droit  des  gens  et  le  droit  inter- 
"  national  qui  reglent  les  relations  entre  les  puissances  chretiennes, 
"  est  tout  a  fait  different  de  celui  qui  regit  les  rapports  de  FEurope 
"  avec  les  peuples  d'Orient. 

"  '  Le  droit  international  a  ete  fonde  par  les  puissances  chretiennes, 
"  a  l'6poque  des  croisades  et  contre  les  Musulmans.  Quant  a 
"  ceux-ci  ils  ont  des  principes  tellement  incompatibles  avec  ceux  de 
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"  l'Europe,  que  tons  les  auteurs  sont  d'accord  pour  reconnaftre  ces 
"  differences  essentielles  qui  ne  permettent  pas  aux  chr&iens  de  se 
"  laisser  juger  par  les  magisti'ats  Musulmans.  On  reconnait  bien 
"  que  Fempire  Ottoman  cherche  a  rentrer  dans  notre  droit  inter- 
"  national,  mais  jusqu'ici  ce  rapprochement  est  loin  d'etre  complet.' 

"  M.  Solon  cite  Weathon,  Histoire  du  Droit  des  Gens,  et  Schmalz, 
"  Du  Droit  des  Gens,  ainsi  que  les  trails  de  1542  et  1740,  qui  ne 
"  permettent  pas  aux  magistrats  Musulmans  de  juger  un  chr^tien 
"  s'il  n'est  assiste*  d'un  repr^sentant  du  consulat. 

"  *  Jele  demande,'  dit  M.  Solon,  'quel  serait  done  le  juge  que  me 
"  donnerait  mon  honorable  contradicteur  ?  Des  juges  Musulmans, 
"  le  gouvernement  du  pacha,  je  n'en  veux  pas,  car  ils  ne  connaissent 
"  d'autres  principes  que  celui-ci  :  le  gouvernement,  toujours  le  gou- 
"  vernement,  tout  vient  de  lui  et  tout  revient  a  lui ! 

"  '  Sachez-le  done,  Messieurs,  le  gouvernement  de  M£h£met-Ali 
"  ne  doit  jamais  rien  perdre.  C'est  en  vertu  de  ce  droit  odieux 
"  qu'au  retour  de  Farmee  de  Syrie  on  faisait  payer  aux  soldats  qui 
"  avaient  6t6  blesses  et  faits  prisonniers  les  armes  que  Fennemi  leur 
"  avait  enlevees.  C'est  ainsi  qu'on  osait  faire  payer  a  un  phar- 
"  macien  les  onguens  et  compresses  employees  pour  panser  les 
"  blesses,  parce  qu'il  n'avait  pas  retire*  de  quittances;  c'est  ainsi 
"  qu'on  faisait  payer  au  frere  les  impositions  du  frere  absent ;  c'est 
"  ainsi  qu'un  de  nos  compatriotes,  M.  Gr^goire,  ayant  £te  indigne- 
"  ment  batonn£,  le  ministre  coupable,  qui  s'^tait  permis  cette  in  - 
"  famie,  fut  recompense"  au  lieu  d'etre  puni  :  le  coupable  fut  promu  a 
"  des  fonctions  importantes  dans  le  ministere  des  finances.  C'est  ce 
"  mfrne  fait  qui  a  determine'  le  depart  de  M.  de  Lavalette,  notre 
"  consul-general,  et,  par  suite,  la  nomination  de  M.  Adolphe 
"  Barrot. 

"  '  Oh  !  qu'il  est  a  d£plorer  que  mon  contradicteur  n'ait  connu 
"  FEgypte  qu'au  milieu  des  f£tes  preparers  sur  son  passage ;  com- 
"  bien  ll  est  a  regretter  qu'on  lui  ait  laisse*  ignorer  les  malheurs  des 
"  pauvres  habitans  de  FEgypte,  il  saurait  pourquoi  je  n'ai  pas  voulu 
"  me  soumettre  a  cette  justice  a  la  Turque.  Non  jamais,  je  n'ao 
"  cepterai  les  juges  d'Egypte,  et  si  la  justice  du  pays  me  manquait, 
"  je  n'humilierais  pas  la  robe  d'avocat  que  je  porte  jusqu'a  me  sou- 
"  mettre  au  jugement  du  pacha. ' 

"  *  Me.  Odilon  Barrot  rdplique  dans  Finter&t  du  pacha  d'Egypte, 
"  et  commence  ainsi : — 

"  l  Mon  adversaire  a  abuse  de  la  reserve  qui  m'6tait  commandee 
"  dans  cette  affaire  en  Tenant  apporter  a  votre  barre  certains  faits, 
i(  certaines  inductions  contre  lesquels  je  dois  protester  avec  le  de- 
"  mehti  le  plus  formel.  Ma  position  personnelle  dans  ce  debat,  m'in- 
"  terdit  d'entrer  dans  des  explications  sur  les  faits  dont  vous  a  parle 
"  M.  Solon.  Je  n'ai  pas  a  deTendre  aujourd'hui  le  gouvernement 
"  Egyptien  que  mon  adversaire  vient  d'attaquer.  II  a  pr^tendu 
"  que    le    gouvernement   de  M£hemet-Ali    n'etait  pas  une  souve- 
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"  rainete,  parce  que  le  vice-roi  paie  un  tribut  a  la  Porte.  Cela  est 
u  vrai,  maia  ce  n'est  pas  la  la  question  qui  s'agite  entre  nous  en  ce 
"  moment.' 

"  Me.  Odilon  Barrot  soutient  que  M.  Solon  a  traits  avec  Me*h£- 
"  met-Ali,  corame  avec  un  souverain  Stranger,  puisqu'il  a  demande* 
"  et  obtenu  l'autorisation  du  gouvernement  Francais  pour  entrer  au 
"  service  du  gouvernement  Egyptien.  '  Mon  adversaire '  dit-il,  *  a 
"  si  bien  compris  que  le  debat  &ait  entre  lui  et  le  gouvernement 
"  Egyptien,  qu'il  a  assigne  en  la  personne  du  ministre  des  affaires 
a  etrangerea  du  vice-roi. ' 

"  Me.  Odilon  Barrot,  apres  avoir  resume*  sa  premiere  discussion 
"  sur  la  question  de  competence,  termine  ainsi  : — 

u  *  Cette  question  est  d'une  grave  importance,  non  seulement  pour 
"  vous,  Monsieur  (rorateur  s'adresse  a  M.  Solon),  mais  encore 
"  pour  touB  les  Francais  qui  s'honorent  eux-m&mes,  et  qui  bonorent 
"  la  France,  en  consacrant  leur  intelligence  au  deVeloppement  de  la 
"  civilisation  naissante  de  l'Orient.  Mais  qu'on  y  songe,  si  le  vice- 
"  roi  se  voit  en  butte  aux  attaques  des  Francais  qu'il  prend  a  son 
"  service,  s'il  se  voit  traduit  pour  des  actes  de  son  pouvoir  devant 
"  des  Tribunaux  Francais,  il  repoussera  loin  de  lui  les  representans 
"  de  notre  pays.' 

"  M.  l'avocat  du  Roi  Mongis  a  pris  la  parole  en  ces  termes: — 

"  '  On  vous  l'a  dit,  Messieurs,  la  question  est  grande,  mais  la 
11  simplicity  est  presque  toujours  l'attribut  de  la  grandeur.  A  ce 
"  titre,  nous  croyons  le  d£bat  facile  a  pr£ciser,  et  nos  conclusions 
"  ne  se  feront  pas  attendre. 

"  c  Le  Tribunal  est-il  competent  pour  statuer  entre  M.  Solon  et 
«  S.  A.  M&emet-Ali  ? 

"  l  Et  d'abord,  sur  quel  point  s'agite  la  question  de  competence  ? 
"  II  semblerait,  a  entendre  Tune  des  parties,  qu'elle  vous  demande 
"  simplement  a  faire  un  acte  conservatoire  ou  a  saisir  en  vertu  d'un 
u  titre  depuis  long-temps  passe*  en  force  de  chose  jugee.  On  vous 
"  cite  des  auteurs  qui  ont  reconnu  saisissables  les  biens  de  toute 
"  nature  appartenant  mime  a  des  souverains  sur  un  sol  Stranger. 

"  i  Mais  la  difficult^  n'est  pas  la  :  ce  que  Ton  vous  demande,  c'est 
"  ce  titre  mime  qui  manque  a  M.  Solon ;  c'est  la  condemnation 
"  dont  il  a  besoin  pour  agir  centre  son  adversaire ;  c'est  la  conse- 
"  cration  du  fond  mime  de  son  droit,  sans  en  apprecier  les  limites. 

"  (  Et  c'est  ici  que  se  pr&entent  deux  graves  questions  prejudi- 
"  cielles,  tirees,  la  premiere  de  la  quality  de  Tune  des  parties,  la 
"  seconde  de  la  nature  du  contrat. 

"  '  Sur  la  premiere  question,  celle  de  souverainete,  elle  a  et£  de- 
"  battue  par  le  deYenseur  de  Me*h£met-Ali,  avec  l'autorite*  de  cette 
"  voix  grave  et  severe  qui  se  prlte  si  bien  aux  grandes  considera- 
u  tions  d'ordre  public.  Nous  nous  en  reTerons  sur  ce  point  a  ce  qui 
"  a  &£  dit,  ne  voulant  pas  l'aflaiblir  en  le  r£p£tant.  Nous  ajoutons 
"  seulement  que  M.  Solon  a  rendu  l'argumentation  plus  puissante 
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"  contre  lui  en  reconnaissant  qu'il  avait  traits  avec  le  vice-roi 
"  d'lSgypte  en  mSme  temps  qu'avec  M&emet-Ali,  avec  le  prince 
"  souverain,  inseparable,  selon  lui,  du  simple  particulier,  et  pour 
"  tout  dire  en  un  mot,  la  nature  des  institutions  qui  regissent  l'Orient 
"  rendait  cette  confusion  inevitable,  car  la  tous  les  pouvoirs  repo- 
u  sent  dans  une  seule  main,  et  c'est  la  qu'il  est  encore  permis  aux 
"  princes  de  dire :  ISHtat,  c'est  mot. 

"  '  La  nature  du  contrat  ne  resiste  pas  moins  a  la  competence,  car 
"  M.  Solon  n'a  pas  fait  une  marche,  il  a  accept^  une  fonction  pub- 
"  lique ;  il  s'est  mis  au  service  d'une  puissance :  il  ne  releve  que 
"  d'elle  seule,  quant  a  la  remuneration  qu'elle  a  pu  lui  accorder. 

"  '  Et  voyez,  Messieurs,  combien  ceci  est  frappant  1  Supposez  un 
u  Francais  acceptant  des  fonctions  du  prince  en  France,  la  ou 
"  vous  avez,  comme  on  dit,  plenitude  de  juridiction,  est-ce  a  vous 
"  que  ce  fonctionnaire  viendrait  demander  le  reglement  de  son  hono- 
"  rable  salaire  ?  Non,  une  autre  juridiction  devrait  etre  saisie.  Eh 
"  quoi !  alors  que  la  fonction  releve .  d'un  prince  Stranger,  libre, 
"  independent,  alors  que  la  difficult^  grandit  de  toute  la  puissance 
"  d'une  question  de  droit  international,  c'est  a  votre  barre  que  le 
"  fonctionnaire  etranger  trainerait  une  souverainete  6trangere ! 

"  '  Cela  est  impossible. 

"  '  Si  M.  Solon  pretendait  qu'il  a  fait  un  march£  et  non  pas  accepts 
"  une  fonction,  nous  lui  r£pondrions  avec  une  lettre  adressee  par  lui 
"  a  M.  le  garde-dea-8ceaux  de  France,  lettre  par  laquelle  "  au 
"  moment,"  dit-il, "  d'accepter  une  fonction  a  l^tranger  il  en  demande 
"  l'autorisation  a  Bon  gouvernement  nature!,  afin  de  ne  pas  perdre 
"  sa  quality  de  Francais." 

u  l  La  question  ainsi  precisee,  Messieurs,  nous  ne  croyons  pas 
"  devoir  alarmer  vos  esprits  par  un  apercu  des  graves  difficultes  des 
"  complications  de  toute  nature  que  pourrait  en  trainer  l'execution 
"  de  votre  jugement,  s'il  etait  favorable  aux  voeux  du  demandeur. 
"  Ces  difficultes  sont  d'une  telle  nature,  cependant,  qu'elles  ont  pese* 
"  pour  beaucoup  dans  la  fixation  de  la  jurisprudence  qui,  pour  le 
"  dire  en  passant,  est  a  peu  pres  unanime  et  constante  dans  le 
"  sens  des  principes  que  nous  defendona.  C'est  quelque  chose, 
"  en  effet,  dans  le  doute,  que  cet  adage :  Salus  populi,  suprema 
"  lex  esto  /' 

"  M.  l'avocat  du  Roi  fait  remarquer  en  peu  de  mots  qu'en  agitant 
"  longuement  la  question  de  savoir  si  S.  A.  £tait  ou  non  un  souve- 
"  rain  independent,  on  n'a  fait  tout  au  plus  que  reculer  la  difficult^. 
"  En  effet,  en  supposant  que  le  vice-roi  relev&t  de  la  Porte,  pour  la 
"  ratification  du  contrat  dont  il  s'agit,  cette  ratification  a  eu  lieu 
"  tacitement,  et,  en  tous  cas,  le  proces  engagd  contre  la  Porte  elle- 
"  m£me  n'en  serait  peut-Stre  que  plus  difficile. 

"  '  Messieurs,'  dit  en  terminant  M.  l'avocat  du  Roi,  '  puisque  l'on  a 
"  beaucoup  elev6  ce  debat,  puisque  l'on  a  cru  devoir  de  parti  et 
"  d'autre  apprecier  d'une  maniere  bien  differente  1'attitude  et  les 
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"  droits  de  l'fSgypte  envers  lea  nationaux  Francais,  qu'il  nous  soit 
u  permis  de  ne  pas  rester  tout  a  fait  Stranger  a  ces  appreciations. 
"  U  est  digne  de  la  magistrature  Francaise  de  rendre  boinmage  a 
"  un  prince  qui  vient  apprendre  en  France  a  gouverner  les  bommes 
"  selon  la  loi,  qui  vient  demander  a  la  France  de  combler  Tabimc 
"  qui  separe  encore  TOrient  de  TOccident,  la  barbarie  de  la  civil i- 
"  sation,  le  despotisme  de  la  liberty,  Tarbitraire  de  la  legality.  £t 
"  vous  ne  voudrez  pas,  Messieurs,  que  ce  prince  qui  s'est  montre" 
"  plein  d'admiration  pour  vos  lois,  parce  qu'elles  sont  egales  pour 
"  tous,  puisse  croire  qu'il  s'est  tromp£,  et  que  vos  lois,  en  respectant 
"  la  liberty  des  individus,  se  plaisent  a  violer  Tind£pendance  des 
"  nations  et  la  souverainete  des  princes.1 

"  Le  Tribunal,  conformement  a  ces  conclusions,  a  rendu  le  juge- 
'■  ment  dont  voici  le  texte : — 

"  '  Attendu  que  selon  les  principes  du  droit  des  gens,  les  Tribu- 
"  naux  Francais  n'ont  pas  juridiction  sur  les  gouvernemens  Strangers, 
"  a  moins  qu'il  ne  s'agisse  d'une  action  a  Tocca&ion  d'un  immeuble 
"  posse' de1  par  eux  en  France  comme  particulier,  ce  qui  emporte 
"  attribution  territoriale  et  execution. 

"  i  Attendu  qu'en  matiere  de  dfolinatoire  le  juge  doit  avant  tout 
"  consul  ter  les  termes  de  la  demande ; 

"  '  Attendu  que  Taction  de  Solon  est  une  action  personnelle  qu'il 
"  motive  sur  un  pre*tendu  engagement,  dont  la  rupture  lui  aurait 
"  cause*  un  prejudice ; 

"  *  Attendu  que  toutes  les  expressions  de  la  demande  lui  donnent 
"  le  caractere  personnel  et  re>elent  qu'elle  est  dirigde  contre  le 
u  gouvernement  Egyptien,  et  non  contre  un  particulier ; 

"  (  Attendu  que  pour  apprecier  cette  demande,  il  ne  faudrait  pas 
"  examiner  un  acte  particulier  ay  ant  pour  cause  un  intergt  prive ; 
"  mais  un  acte  administratif  et  gouvernemental,  intervenu  entre  un 
"  gouvernement  et  un  fonctionnaire,  auquel  il  a  £t£  confer^  un  em- 
"  ploi  et  une  mission  dont  le  demandeur  a  du  peser  les  consequences 
"  qu'il  eerait  en  outre  neceasaire  de  rechercher  les  causes  de  la 
"  rupture  qui  motive  Taction ;  que  de  pareilles  appreciations  ne 
"  sauraient  appartenir  a  la  juridiction  Francaise. 

"  '  Attendu  que  la  demande  ne  tend  pas  seulement  a  faire  vali- 
"  der  des  saisies-arrets  pratiquees  sur  des  marcbandises  appartenant 
"  soit  au  gouvernement  Egyptien,  soit  a  Meh6met-Ali  personnelle- 
"  ment,  mais  d'abord  et  avant  tout,  prejudiciellement,  a  obtenir 
u  contre  ce  gouvernement  la  somme  de  100,000  francs  de  dom- 
u  niagea-inter&ts. 

"  '  Becoit  S.  A.  M£b£met-Ali  opposant  au  jugement  rendu  par 
"  d&aut,  le  25  Aout  1846,  et  faisant  droit,  declare  ledit  jugement 
"  non  avenu ; 

"  *  Se  declare  incompetent  but  la  demande  introduite  par  M. 
"  Solon,  et  le  condamne  aux  depend,'  " 
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BIGHTS   OF   AMBASSADORS. 


No.  1. 

"  An  Act  far  preserving  the  Privileges  of  Ambassadors,  and  other 
lt  publick  Ministers  of  foreign  Princes  and  States  (a). 

"  Whereas  several  turbulent  and  disorderly  persons  having  in  a 
"  most  outragious  manner  insulted  the  person  of  His  Excellency 
"  Andrew  Artemonowitz  Mattueof,  Ambassador  Extraordinary  of 
"  His  Czarish  Majesty,  Emperor  of  Great  Russia,  Her  Majesties 
"  good  friend  and  ally,  by  arresting  him,  and  taking  him  by  violence 
"  out  of  his  coach  in  the  publick  street,  and  detaining  him  in  custody 
"  for  several  hours,  in  contempt  of  the  protection  granted  by  Her 
"  Majesty,  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
"  rights  and  privileges  which  ambassadors  and  other  publick  mini- 
"  sters,  authorized  and  received  as  such,  have  at  all  times  been  thereby 
"  possessed  of,  and  ought  to  be  kept  sacred  and  inviolable ;  be  it 
"  therefore  declared  by  the  Queen's  most  excellent  Majesty,  by  and 
"  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
"  and  commons,  in  Parliament  assembled,  and  by  the  authority  of 
"  the  same,  That  all  actions  and  suits,  writs,  and  processes  com- 
"  menced,  sued,  or  prosecuted  against  the  said  ambassador,  by  any 
"  person  or  persons  whatsoever,  and  all  bail  bonds  given  by  the  said 
"  ambassador,  or  any  other  person  or  persons  on  his  behalf,  and  all 
"  recognizances  of  bail  given  or  acknowledged  in  any  such  action  or 
"  suit,  and  all  proceedings  upon  or  by  pretext  or  colour  of  any  such 
"  action  or  suit,  writ  or  process,  and  all  judgments  had  thereupon, 
"  are  utterly  null  and  void,  and  shall  be  deemed  and  adjudged  to 
"  be  utterly  null  and  void,  to  all  intents,  constructions,  and  purposes 
"  whatsoever. 

"  JI.  And  be  it  enacted  by  the  authority  aforesaid,  that  all  entries, 
"  proceedings,  and  records  against  the  said  ambassador,  or  his  bail, 
"  shall  be  vacated  and  cancelled. 

"  III.  And  to  prevent  the  like  insolences  for  the  future,  be  it 
"  further  declared  by  the  authority  aforesaid,  that  all  writs  and  pro- 
"  cesses  that  shall  at  any  time  hereafter  be  sued  forth  or  prosecuted, 
"  whereby  the  person  of  any  ambassador,  or  other  publick  minister 
"  of  any  foreign  Prince  or  State,  authorized  and  received  as  such  by 
"  Her  Majesty,  her  heirs  or  successors,  or  the  domestick,  or  domestick 

(a)  7  Anne,  cap.  12. 
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11  servant  of  any  such  ambassador,  or  other  publick  minister,  may  be 
u  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  may  be 
"  distrained,  seized,  or  attached,  shall  be  deemed  and  adjudged  to  be 
"  utterly  null  and  void  to  all  intents,  constructions,  and  purposes 
"  whatsoever. 

"  IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
"  in  case  any  person  or  persons  shall  presume  to  sue  forth  or  pro- 
"  secute  any  such  writ  or  process,  such  person  and  persons,  and  all 
"  attorneys  and  sollicitors  prosecuting  and  sollicking  in  such  case, 
"  and  all  officers  executing  any  such  writ  or  process,  being  thereof 
"  convicted,  by  the  confession  of  the  party,  or  by  the  oath  of  one  or 
"  more  credible  witness  or  witnesses,  before  the  Lord  Chancellor,  or 
"  Lord  Keeper  of  the  Great  Seal  of  Great  Britain,  the  Chief  Justice 
"  of  the  Court  of  Queen's  Bench,  the  Chief  Justice  of  the  Court  of 
"  Common  Pleas  for  the  time  being,  or  any  two  of  them,  shall  be 
"  deemed  violaters  of  the  laws  of  nations,  and  disturbers  of  the 
"  publick  repose,  and  shall  suffer  snch  pains,  penalties,  and  corporal 

punishment,  as  the  said  Lord  Chancellor,  Lord  Keeper,  and  the 

said  Chief  Justices,  or  any  two  of  them,  shall  judge  fit  to  be  im- 
"  posed  and  inflicted. 

"  V.  Provided,  and  be  it  declared,  that  no  merchant  or  other 
"  trader  whatsoever,  within  the  description  of  any  of  the  statutes 
"  against  bankrupts,  who  hath  or  shall  put  himself  into  the  service 
"  of  any  such  ambassador  or  publick  minister,  shall  have  or  take 
"  any  manner  of  benefit  by  this  Act. 

i(  VI.  And  that  no  person  shall  be  proceeded  against  as  having 
"  arrested  the  servant  of  an  ambassador  or  publick  minister,  by 
"  virtue  of  this  Act,  unless  the  name  of  such  servant  be  first  regis- 
"  tred  in  the  office  of  one  of  the  principal  secretaries  of  state,  and 
"  by  such  secretary  transmitted  to  the  sheriffs  of  London  and 
"  Middlesex  for  the  time  being,  or  their  under  sheriffs  or  deputies, 
"  who  shall,  upon  the  receipt  thereof,  hang  up  the  same  in  some 
"  publick  place  in  their  offices,  whereto  all  persons  may  resort,  and 
"  take  copies  thereof  without  fee  or  reward. 

"  VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
"  this  Act  shall  be  taken  and  allowed  in  all  Courts  within  this  king- 
"  dom  as  a  publick  Act ;  and  that  all  Judges  and  Justices  shall  take 
"  notice  of  it  without  special  pleading ;  and  all  sheriffs,  bailiffs,  and 
"  other  officers  and  ministers  of  justice,  concerned  in  the  execution 
"  of  process,  are  hereby  required  to  have  regard  to  this  Act,  as  they 
"  will  answer  the  contrary  at  their  peril." 
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No.  2. 


Memoir  of  the  French  Minister  (1772)  on  the  Privileges  of 

Ambassadors. 

"  NO.  III. 

"  Memoir e  que  le  Ministre  de  France  Jit  remettre  aux  Ambassadeurs 
et  Ministres  Grangers  residant  a  Paris,  en  Fevrier  1772  (£). 

"  '  L' immunity  des  ambassadeura  et  autres  ministres  publics,  est 
"  fondee  sur  deux  principes :  (1)  sur  la  dignitd  du  caractere  re- 
"  presentatif  auquel  Us  participent  plus  ou  moins;  (2)  sur  la  con- 
"  vention  tacite  qui  results  de  ce  qu'en  admettant  un  ministre 
"  etranger,  on  reconnait  les  droits  que  F  usage,  ou,  si  Von  vent,  le 
"  droit  des  gens  lui  accords. 

"  '  Le  droit  de  representation  les  autorise  a  jouir,  dans  une  mesure 
"  determinee,  des  prerogatives  de  leurs  maftres.  En  vertu  de  la 
"  convention  tacite,  ou,  ce  qui  est  la  m£me  chose,  en  vertu  da 
"  droit  des  gens,  ils  peuvent  exiger  qu'on  ne  fasse  rien  qui  les 
"  trouble  dans  leurs  fonctions  publiques. 

"  '  L'exemption  de  la  juridiction  ordinaire,  qu'on  appelle  propre- 
"  ment  immunite,  decoule  naturellement  de  ce  double  principe. 
"  Mais  Timmunite  n'est  point  illimitee ;  elle  ne  peut  s'£tendre  qu'en 
"  proportion  des  motifs  qui  lui  servent  de  base. 

"  '  II  requite  de  la,  (1)  qu'un  ministre  public  ne  peut  en  jouir 
"  qyHautant  que  son  maitre  enjouirait  lui-meme; 

"  l  (2)  Qu'il  ne  peut  en  jouir  dans  le  cos  ou  la  convention  tacite 
"  entre  les  deux  souverains  vient  a  cesser. 

"  ' Pour  edaircir  ces  maximes  par  des  exemples  analogues  a 
u  l'objet  de  ces  observations,  on  remarquera  : 

"  '(1)  Qu'il  est  constant  qu'un  ministre  perd  son  immunity  et 
"  se  rend  sujet  a  la  juridiction  locale,  lorsqu'il  se  livre  a  des 
"  manoeuvres  qui  peuvent  €tre  regardees  comme  crime  d'Etat,  et 
"  qui  troublent  la  security  publique.  L'exemple  du  Prince  de 
"  Cellamare  constate  ces  maximes  a  cet  egard. 

"  *  (2)  L'immunite  ne  peut  avoir  d'autre  effet  que  d'ecarter  tout 
"  ce  qui  pourrait  empecher  le  ministre  public  de  vaquer  a  ses 
"  fonctions. 

"  '  De  la,  il  resulte  que  la  personne  seule  du  ministre  jouit  de 
"  Timmunite,  et  que  ses  biens  pouvant  fctre  attaques  sans  interrom- 
"  pre  ses  fonctions,  tous  ceux  qu'un  ministre  possede  dans  le  pays 
"  ou  il  est  accr^dite",  sont  soumis  a  la  puissance  territoriale,  et 
"  c'est  par  une  suite  de  ce  principe,  qu'une  maison  ou  une  rente 


(b)  De  Martens,  Causes  C&kbres,  t.  ii.  p.  112. 
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"  qu'un  ministre  Stranger  posseclerait  en  France,  seraient  sujettes 
"  aux  memes  lois  que  les  autres  heritages ; 

"  *  (3)  La  convention  tacite  sur  laquelle  l'immunit£  se  fonde, 
"  cesse  lorsque  le  ministre  fie  soumet  formellement  a  l'autorite 
"  locale,  en  contractant  par-devant  un  notaire,  c'est-a-dire  en  in- 
"  voquant  l'autorit£  civile  du  pays  qu'il  habite. 

"  l  Wtcquefori  qui,  de  tous  les  auteurs,  est  le  plus  zele  pour  la 
"  defense  du  droit  des  ministres  publics,  et  qui  s'y  livrait  avec 
"  d'autant  plus  de  chaleur  qu'il  deiendait  sa  propre  cause,  convient 
"  de  ce  principe  et  avoue : 

"  '  Que  Us  amba88adeur8  peuvent  etre  forces  de  remplir  les  con- 
"  trots  qu'iU  ont  passes  par-devant  notaire,  et  qu'on  pent  saisir 
"  leurs  meubles  pour  prix  de  loyer  des  maisons,  dont  Us  baux 
"  auraient  ete  passes  de  cette  tnaniere.    (T.  I.  p.  416.) 

"  *  (4)  L'immunite  etant  fondee  sur  une  convention,  et  tout  con- 
"  vention  etant  reciproque,  le  ministre  public  perd  son  privilege, 
"  lorsqu'il  en  abuse  centre  les  intentions  constantes  de  deux  sou- 
"  verains. 

"  '  C'est  par  cette  raison  qu'un  ministre  public  ne  peut  pas  se 
"  prevaloir  de  son  privilege  pour  se  dispenser  de  payer  les  dettes 
"  qu'il  peut  avoir  contracted  dans  les  pays  ou  il  reside : 

"  l  (1)  Parceque  F intention  de  son  makre  ne  peut  point  etre 
"  qu'il  viole  la  premiere  loi  de  la  justice  naturelle,  qui  est  ant6- 
"  rieure  aux  privileges  du  droit  des  gens ; 

"  *  (2)  Parce  qu'aucun  souverain  ne  veut,  ni  ne  peut  vouloir  que 
"  ces  prerogatives  tournent  au  detriment  de  ses  sujets,  et  que  le 
"  caractere  public  devienne  pour  eux  un  piege  et  un  sujet  de  ruine ; 

"  '  (3)  On  pourrait  saisir  les  biens  mobiliers  du  prince  m^me  que 
"  le  ministre  repr£sente,  s'il  en  posBeclait  sous  notre  juridiction ; 
"  de  quel  droit  les  biens  du  ministre  seraient-ils  done  excepts  de 
"  cette  regie  ? 

"  l  (4)  L'immunite  du  ministre  public  consiste  essentiellement  a 
"  le  faire  conaiderer  comme  s'il  continuait  a  insider  dans  les  Etata 
"  de  son  maitre. 

"  *  Rien  n'empeche  done  d'employer  vis-a-vis  de  lui  les  moyens 
"  de  droit  dont  on  userait  s'il  se  trouvait  dans  le  lieu  de  son 
"  domicile  ordinaire. 

"  i  (5)  In  en  resulte  qu'on  peut  le  sommer  d'une  maniere  legale, 
"  de  satisfaire  a  ses  engagemens  et  de  payer  ses  dettes,  et 
"  Bynkershoek  decide  formellement,  p.  186,  que  ce  n'est  pas  pen 
"  respecter  la  maison  oYun  ambassadettr  que  oVy  envoyer  des 
"  officiers  de  justice,  pour  signifier  ce  dont  il  est  besoin  de  donner 
"  connaissance  a  Vambassadeur. 

"  '  (6)  Le  privilege  des  ambassadeurs  ne  regarde  que  les  biens 
"  qu'ils  possedent  comme  ambassadeurs,  et  sans  lesquels  ils  ne 
"  pourraient  exercer  les  fonctions  de  leur  emploi. 

"  *  Bynkershoek,  p.  168  et  172,  et  Barbeyrac,  p.  173,  sont  de  cet 
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avis,  et  la  cour  de  Hollande  a  adopts  cette  base  dans  i'ajotirne- 
"  ment  qu'elle  fit  signifier  en  1721  a  Fenvoy^  de  Holstein,  apres 
"  avoir  accorde  saiaie  de  tow  ses  Mens  et  effete,  autre*  que  meubles 
"  et  equipages,  et  autres  choses  appartenantes  a  son  caractere  de 
■"  ministre. — Ce  sont  les  termes  de  la  Cour  de  Hollande  da  21 
"  FeVrier  1721. 

"  '  Ces  considerations  justifient  suffisamment  la  regie  qui  est  recne 
Al  dans  toutes  les  cours,  qu'un  ministre  public  ne  doit  point  partir 
"  d'un  pays  sans  avoir  satisfait  ses  creanciers. 

"  *  Lorsqu'un  ministre  manque  a  ce  devoir,  quelle  est  la  conduite 
"  a  tenir  ?  c'est  la  settle  question  essentdelle  que  la  matiere  puisse 
"  faire  nattre.  Elle  doit  Be  decider  par  un  usage  conforme  aux 
"  diffe>entes  maximes  qu'on  a  6tablies  ci-dessus. 

"  '  On  ne  parlera  point  de  1'Angleterre,  ou  r esprit  de  la  legisla- 
"  tion,  borne*  a  la  lettre  de  la  loi,  n'admet  point  de  convention 
"  tacite,  ni  de  preemption,  et  ou  le  danger  d'une  loi  positive  dans 
"  une  matiere  aussi  delicate,  a  jusqu'ici  empeche  de  fixer  legale- 
((  ment  les  prerogatives  des  ministres  publics. 

"  c  Dans  toutes  les  autres  cours,  la  jurisprudence  parait  a  pea 
"  pres^gale,  les  proceeds  seuls  peuvent  difftrer. 

"  *  A  Vienne,  le  marechalat  de  1' empire  s'arroge,  sur  tout  ce  qui 
"  ne  tient  pas  a  la  personne  de  rambassadeur  et  a  ses  fonctions, 
"  une  juridiction  propreraent  dite,  dans  une  Vendue  qu'on  a  quel- 
"  quefois  envisaged  difficile  a  concilier  avee  les  maximes  g£n&rale- 
u  ment  recues.  Ce  tribunal  veille  d'une  maniere  particuliere  sur 
<(  le  paiement  des  dettes  contractees  par  les  ambassadeurs,  surtout 
u  au  moment  de  leur  depart 

"  '  On  en  a  vu  1'exemple,  en  1764,  dans  la  personne  de  M.  Ic 
"  Gomte  de  Czernicheff,  ambassadeur  de  Russie,  dont  les  effete 
"  furent  arretes  jusqu'fe  ce  que  le  Prince  de  Liechtenstein  se  fut 
"  rendu  sa  caution. 

"  i  En  Russie  un  ministre  public  est  assujetti  a  annoncer  son  d£- 
"  part  par  trois  publications.  On  y  arreta  les  enfans,  les  papiers 
"  et  les  effete  de  M.  de  Bausset,  ambassadeur  de  France,  jusqu'a 
"  ce  que  le  roi  eut  fait  son  affaire  des  dettes  que  ce  ministre  avait 
"  contractees. 

"  '  A.  la  Haye,  le  conseil  de  Hollande  s'arroge  line  juridiction 
"  proprement  dite  dans  les  Etata  ou  les  interets  des  sujets  se  trou- 
"  vent  compromis. 

"  i  En  1688  un  exploit  fut  signifie'  a  un  ambassadeur  d'Espagne 
"  en  personne,  qui  en  porta  des  plaintes  (Bynkershoek,  p.  188) ; 
"  les  Etats  jugerent  qu'elles  6taient  fondees,  en  ce  qu'il  n'aurait 
"  fallu  remettre  l'exploit  qu'aux  gens  de  rambassadeur. 

"  *  A.  Berlin,  en  1723,  le  Baron  de  Posse,  ministre  de  Suede,  fut 
"  arrete"  et  gard£,  parce  qu'il  refusait  de  payer  un  sellier,  malgre* 
"  les  avertisseraens  r&teres  du  magistral 

"  l  A  Turin,  le  carosse  d'un  ambassadeur  d'Espagne  rut  arr£te' 
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"  sons  le  regno  d'EMMANUEL.  La  cour  de  Turin  se  disculpa  a  la 
"  verity  de  cette  violence ;  mais  personne  ne  reclama  contre  les 
"  procedures  qui  avaient  £t£  faites  pour  condamner  rambassadeur 
"  a  payer  sea  dettes. 

u  i  Ces  exemples  paraissent  suffire  pour  eteiblir  en  principe  qu'un 
"  ministre  Stranger  peut-6tre  contraint  a  payer  sea  dettes.  lis 
"  constatent  m£me  F  extension  qu'on  a  quelquefois  donnee  au  droit 
"  de  coaction. 

"  On  a  eoutenn  qu'il  suffisait  d'avertir  le  ministre  de  payer  sea 
"  dettes  pour  justifier,  en  cae  de  refus,  les  voies  judiciaires  et  meme 
"  la  saiaie  des  effete. 

"  '  Ghroti\i9y  liv.  ii.  chap.  18.  dit:  que  si  un  ambassadeur  a 
"  contracte  des  dettes  et  qu'il  riait  point  d'immeubles  dans  le  pays, 
11  ilfaut  lux  dire  honnStement  de  payer ;  s'il  le  rejusait,  on  s9adresL 
"  serait  a  son  maitre,  apres  quoi  on  en  viendrait  aux  votes  que  Von 
"  prend  contre  les  dibiteurs  qui  sont  cTune  autre  juridtction. 

"  *  Or  ces  yoies  sont  les  procedures  legales  qui  tombent  sur  les 
"  biens  de  rambassadeur,  autres  que  ceux  qui  sont  immediatement 
"  necessaires  a  rexercice  de  sea  fonctione,  ainsi  qu'on  l'a  deja 
"  observe. 

"  '  L'opinion  la  plus  moderee  est,  qu'il  convient  dans  tous  les 
"  cas  de  s'abstenir,  autant  qu'il  est  possible,  de  donner  atteinte  a 
u  la  decence  qui  doit  environner  le  caractere  public ;  mais  le 
"  souverain  est  autorise  a  employer  l'espece  de  coaction  qui  n'em- 
**  porte  aucun  trouble  dans  ses  fonctions,  et  qui  conaiate  a  inter- 
"  dire  a  rambassadeur  la  sortie  jlu  pays,  avant  qu'il  ait  satisfait  a 
"  ses  engagement 

u  '  C'est  dans  ce  sens  que  Bynkershoek  conseille  d'employer  con- 
"  tre  les  ambassadeurs  des  actions  qui  emportent  plus  une  defense 
u  qu'une  ordre  de  firire  telle  ou  telle  chose.  Ce  n'est  alors  qu'une 
"  simple  defense,  et  personne  n'oserait  soutenir  qu'il  soit  illicite 
"  de  se  deiendre  contre  un  ambassadeur,  qui  ne  doit  pas  troubler 
"  les  habitans  en  usant  de  violence  et  emportant  ce  qui  appartient 
"  a  autrui. 

u  <  Cette  maxime  est  encore  plus  de  saison,  lorsque  des  circon- 
"  stances  particulieres  et  aggravantes  chargent  le  ministre  du  re- 
"  proche  de  mauvaise  foi  et  de  manoeuvres  repreiiensibles. 

"  '  Lorsqu'il  viole  lui-m£me  ainsi  la  saintete  de  son  caractere  et 
"  la  security  publique,  il  ne  peut  point  exiger  que  d'autres  le  re- 
"  spectent. 

"  '  Pour  appliquer  ces  maximes  au  cas  particulier  de  M.  le  Baron 
"  de  Wrech,  ministre  plenipotentiaire  du  Landgrave  de  Hesse- 
"  Cassel,  il  suflit  de  rappeler  sa  conduite  depuis  son  arrivee  a  Paris, 
"  et  surtout  depuis  huit  mois. 

"  4  Les  voies  inde*centes  qu'il  avait  adoptees  pour  se  procurer  de 
"  l'argent,  ayant  £te  supprimees,  il  s'est  livre  a  toutes  sortes  do 
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"  manoeuvres,  que  lea  m£nagemens  qu'on  a  pour  son  caract&re 
"  emp3chent  de  caractenser. 

"  '  On  Be  contentera  de  remarquer,  que  tout  conduit  a  penaer  que 
"  ce  ministre  a  forme  le  dessein  de  frustrer  see  creanciers  en 
"  sortant  du  rojaume ;  et  cette  circonstance  suffit  pour  autoriaer 
"  a  prendre  contre  lui  les  memes  mesures  qu'on  prendrait,  s'il  £tait 
"  effectivement  worti  du  royaume,  apres  avoir  depose  son  caractere 
"  par  la  remise  de  ses  lettres  de  rappel. 

"  '  Le  ministere  des  affaires  6trangerefl  l'a  fait  exhorter  par  le 
"  magistrat  charge"  de  la  police,  et  l'a  exhorte*  lui-meme,  a  iaire 
"  honneur  a  ses  engagemens. 

"  i  Des-lors  les  poursuites  qu'on  pouvait  faire  contre  lui  deve- 
"  naient  legitimes,  pourvu  qu'elles  ne  passassent  pas  les  borne* 
"  indiquees  plus  haut. 

"  *  Le  Marquis  de  Bezons  se  trouvait  meme  dans  un  cas  plus 
"  particulier ;  le  Baron  de  Wrech  avait  contract^  avec  lui  par  £crit ; 
"  il  avait  promis  de  fournir  caution  bourgeoise  pour  l'execution  du 
"  bail  de  la  maison.  Le  Baron  de  Wrech  avait  done  contract^ 
"  l'engagement  d'assujettir  indirectement  cette  execution  a  la  juri- 
"  diction  territoriale  dans  la  personne  de  sa  caution.  U  est  vrai 
"  qu'il  n'a  pas  jug6  a  propos  de  remplir  cette  obligation;  mais 
"  comme  il  est  assur&nent  le  garant  de  son  propre  fait,  le  Marquis 
"  de  Bezons  pouvait,  selon  les  regies  de  1'equite*  et  du  bon  sens, 
"  s'en  prendre  a  lui-meme ;  et  il  ne  peut-£tre  admis  a  se  iaire  un 
"  titre  de  la  mauvaise  foi  meme  qui  caractlrise  le  refus  d'exeouter 
"  cette  clause  de  la  convention. 

"  (  C'est  d'apres  ces  considerations  que,  but  les  plaintes  multi- 
"  pliees  des  creanciers  du  Baron  de  Wrech,  le  ministre  des  affaires 
"  £trangeres  crut  devoir  suspendre  l'exp&lition  du  passeport  que  oe 
"  ministre  demanda  pour  sortir  du  royaume,  en  alleguant  des 
"  ordres  du  Landgrave  son  maitre,  jusqu'a  ce  que  les  intentions  de 
"  ce  prince  fussent  connnes  par  le  canal  du  ministre  qui  reside  de 
"  la  part  du  roi  aupres  de  lui. 

"  c  II  permit  en  m&me  temps  au  Marquis  de  Bezons  de  iaire 
"  valoir  ses  droits  par  les  voies  legales,  et  il  en  preVint  le  Baron  de 
"  Wrech. 

"  '  Ce  ministre  s^tant  neanmois  plaint  qu'on  s'^tait  prevalu  de 
"  cette  permission  pour  forcer  sa  porte,  pour  lui  signifier  l'exploit 
"  de  la  vente  de  ses  meubles,  et  tout  acte  de  violence'  devant  £tre 
11  banni  des  proce'des  en  pareil  cas,  on  n'a  pu  s'empecher  de  blamer 
"  cet  exces,  et  on  a  cru  devoir  suspendre  toute  poursuite  ulterieure. 
"  Mais,  afin  de  concilier  la  protection  que  le  roi  doit  a  ses  sujets, 
"  avec  les  £gards  dus  au  caractere  public,  et  afin  de  remplir  tous 
"  les  process  que  les  regies  du  droit  des  gens  peuvent  dieter,  lo 
"  ministere  des  affaires  £trangeres  vient  de  d£f£rer  au  Landgrave 
"  lui-meme  la  conduite  de  son  ministre. 

"  *  Ce  prince  pourra  d'autant  raoins  trouver  a  redire  a  la  conduite 
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"  qui  a  &6  tenue  avec  son  ministre,  qu'un  fait  recent  a  mis  en  ^vi- 
"  dence  le  sentiment  qu'il  avait  lui-m6me  sur  rimmunite\  II  fit 
"  en  effet  emprisonner,  il  y  a  quatre  ou  cinq  ans,  le  Comte  de 
"  Wartensleben,  ministre  de  Hollande,  pour  le  forcer  de  rendre 
"  compte  d'une  fondation  dont  il  £tait  l'executeur.  L'entreprise 
"  but  la  personne  d'une  ministre  public  fut  a  Ja  verite"  condamnee ; 
"  mais  lea  Stats  gen£raux  ne  contesterent  pas  la  juridiction  du 
"  Landgrave  ;  et,  dans  le  cas  ou  se  trouve  le  Baron  de  Wrech,  les 
"  principes  que  ce  prince  a  soutenus,  ne  lui  permettront  pas  de 
"  soustraire  son  ministre  aux  mesures  capables  d'assurer  les  droits 
"  des  sujets  du  roi,  ni  de  les  priver  du  seul  gage  qu'ils  aient  de 
"  l'execution  de  leurs  conventions  avec  lui/ 

"  La  *  Gazette  de  France '  ayant  public  ce  memoire  dans  une  de  ses 
"  feuilles,  le  Baron  de  Wrech  en  porta  plainte  au  Due  d'Aiguillon ; 
"  qui  toutefois  se  contenta  de  lui  faire  la  response  suivante. 

"  NO.    IV. 

"  Letire  du  Due  tVAiguillon  au  Baron  de  Wrech,  ministre  de  Hesse- 
Cassel  a  la  cour  de  France  ;  du  23  Janvier  1772. 

"  '  Je  ne  perds  pas  un  moment,  Monsieur,  pour  r£pondre  a  la 
"  lettre  que  vous  m'avez  fait  Thonneur  de  m'e'erire  le  22  de  ce  mois. 

"  l  C'est  avec  une  peine  bien  vive  que  j'apprends  que  Ton  a  in- 
"  s^re*  dans  la  gazette  d e  .  .  •  un  ecrit  relatif  a  votre  position 
"  et  qui  vous  soit  injurieux.  Je  m'empresse,  Monsieur,  de  vous 
"  declarer  que  je  d£savoue  tout  ce  qu'on  peut  avoir  public  sur  cette 
*'  affaire,  qui  par  sa  nature  et  par  les  mesures  que  le  roi  a  juge"  a 
"  propos  de  prendre  doit  6tre  tenue  secrete.  Je  ne  puis  done  qu'ap- 
"  plaudir  au  parti  que  vous  avez  pris  de  demander  justice  centre 
"  la  publicite  donnee  a  cette  affaire,  et  vous  prie  d'agr^er  l'assu- 
"  ranee  de  ma  haute  consideration. 

"  '  Versailles,  le  23  Fevrier  1772. 

«  «  Le  Due  d'Aiguillon.  ' 

"  Ce  ne  fut  que  lorsque  le  Landgrave  de  Hesse-Cassel  eut  fait 
son  affaire  des  engagemens    pris  par  le  Baron  de  Wrech,   que 
"  celui-ci  obtint  ses  passeports,  et  put  quitter  Paris. " 
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No.  3. 
Ambassador—  Civil  Jurisdiction,  <J*c 

TAYLOR   V,  BEST,   DROUET,  AND  SPERLING   (c). 

Ambassador  —  Secretary  of  Legation  —  Privilege  —  Exemption 
from  Suit  —  Attorning  to  Jurisdiction —  Stay  of  Procedings. 

"  This  action  was  brought  against  the  defendants  as  directors  of 
"  a  society  formed  in  Belgium  and  London  for  working  the  Royal 
"  Nassau  Sulphate  of  Barytes  Mines,  to  recover  deposits  paid  by 
"  the  plaintiff  on  shares  in  die  said  society.  Before  the  writ  issued 
"  in  June  1853,  M.  Drouet,  who  was  Secretary  of  Legation  of  the 
"  King  of  the  Belgians,  instructed  his  attorney  to  write  to  the 
"  attorney  for  the  plaintiff,  to  ask  if  a  writ  was  to  be  issued,  and  if 
"  it  was,  to  direct  that  it  should  be  sent  to  him ;  and  after  the  writ 
"  was  issued  M.  Drouet  directed  his  attorney  to  enter  an  appear- 
"  ance,  which  he  did  accordingly.  M.  Drouet  was  abroad  from 
"  June  till  the  beginning  of  December  on  the  duties  of  his  office, 
"  and  in  the  mean  time  the  action  proceeded.  M.  Drouet  pleaded 
"  the  general  issue  by  his  attorney.  Notice  of  trial  was  given  for 
u  the  20th  of  December,  and  a  special  jury  was  obtained  on  the 
"  application  of  M.  Drouet.  On  M.  Drouet's  return  to  England 
"  in  December,  his  attorney  took  out  a  summons  to  stay  all  pro* 
"  ceedings,  or  to  strike  out  his  name  from  the  proceedings  in  the 
"  action,  on  the  ground  of  his  privilege  as  a  public  minister.  The 
"  summons  was  heard  before  Talfourd,  J.,  who  ordered  proceedings 
"  to  be  stayed  till  the  5th  day  of  the  next  term. 

"  Willes  (Jan.  12)  moved  for  a  rule  nisi,  on  behalf  of  M.  Drouet, 
"  upon  affidavits  of  the  foregoing  facts,  calling  on  the  plaintiff  and 
"  the  other  defendants  to  show  cause  why  all  the  proceedings  should 
"  not  be  set  aside,  or  further  proceedings  Btayed,  or  M.  Drouet's 
"  name  struck  out ;  or  if  the  rule  should  not  be  made  absolute, 
"  why  M.  Drouet  should  not  be  at  liberty  to  withdraw  his  plea, 
"  and  plead  his  privilege  as  a  public  minister. 

(c)  Law  Journal,  vol.  zziii.  p.  89.    (Common  Pleas.) 


Jan.  31. 

1854. 
"  Ad  action 
having 
been 
brought 
against  a 
foreign 
minister 
and  other 
co-contrac- 
tors, the 
minister 
entered  an 
appear- 
ance, and 
allowed 
the  action 
to  proceed 
till  issue 
joined,  and 
got  a  rule 
for  a 
special 
jury.    He 
then  ap- 
plied to  the 
Court  to 
stay  all 
proceed- 
ings 
against 
.him,  on  the 
ground 
that  he  was 
exempt 
from  suit 
in  this 
country; 
hut  the 
Court  re- 
fused to  do 
so  (as  he 

had  not  been  interfered  with  in  his  person  or  his  goods),  on  the  ground  that  he  had 
attorned  to  the  jurisdiction  by  his  voluntary  appearance. 

"  A  secretary  and  councillor  of  legation  of  a  foreign  Sovereign,  appointed  by  him,  and 
having  charge  of  the  executive  of  the  legation,  and  acting  in  the  absence  of  the  ambassador 
as  charge" -tf  affaires,  is  a  public  minister  to  whom  the  privileges  of  ambassadors  apply. 

"  A  foreign  ambassador  does  not  lose  his  privilege  of  exemption  from  suit,  by  trading  in 
this  country,  although  his  domestic  servants  do,  under  the  limitation  in  the  7  Anne,  c  12, 
h.  6. 

11  Quart. — Whether  an  ambassador  can  be  brought  unwillingly  into  the  Courts  of  this 
country  by  process  not  affecting  either  his  person  or  his  goods." 
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"  The  Court  having  granted  a  rule  nisi,  Montagu  Chambers  and 
"  Pearson  (Jan.  30)  showed  cause. 

"  Byles,  Serj.,  appeared  for  the  defendant  Best,  and  objected  to 
"  the  striking  out  of  Drouet's  name. 

"  Hannen  ahowed  cause  for  the  defendant  Sperling.  *  M.  Drouet 
u  is  not  entitled  to  have  his  name  struck  out  in  this  action.' 

"  Judgment  was  delivered  as  follows : — 

"  Jervis,  C.  J.  — '  I  am  of  opinion  that  the  rule  in  this  case 
"  ought  to  be  discharged.  There  is  no  doubt  that  the  defendant 
"  M.  Drouet  fills  the  office  of  a  public  minister,  such  as  the  privi- 
"  lege  contended  for  will  attach  to ;  and  I  think  it  equally  clear 
"  that  if  the  privilege  do  attach,  as  it  undoubtedly  does  attach  to 
"  the  character  of  minister,  it  is  not,  in  the  case  of  a  minister, 
"  interfered  with  or  abandoned  by  the  circumstance  of  trading,  as  it 
"  would  be  if  the  claim  were  set  up  in  respect  of  the  privileges  of  a 
"  servant  of  the  ambassador,  under  the  statute  of  &nne.  If  an  am- 
"  bassador  or  minister  violate  the  character  in  which  he  is  delegated 
"  to  this  country,  by  entering  into  commercial  transactions,  that  raises 
"  a  question  between  the  country  to  which  he  is  sent  and  the  country 
"  from  which  he  is  sent ;  but  he  does  not  thereby  lose  any  privi- 
"  lege  to  which  he  may  be  entitled,  the  privilege  being  a  general 
"  privilege,  and  the  limitation  attached  to  the  privilege,  by  reason 
"  of  trading,  being  confined  by  the  statute  of  Anne  to  the  case  of 
"  servants  of  the  ambassador, — who  may  lose  the  privilege.  I 
"  am  reminded  that  the  case  referred  to,  Barbuit's  case,  in  the  time 
"  of  Lord  Chancellor  Talbot,  is  an  authority  on  that  subject. 
"  Admitting,  therefore,  that  the  applicant  in  this  case  is  a  person 
"  entitled  to  the  general  privilege,  which  he  has  not  lost  by  any 
"  trading  transactions  into  which  he  may  have  entered, — if  such 
"  be  established  to  the  satisfaction  of  the  Court, — the  question  is, 
"  whether  he  is  entitled,  under  all  the  circumstances  of  the  case, 
"  to  the  privilege  which  he  now  claims.  Now,  although  it  is  ad- 
"  mitted  that  no  process  against  person  or  goods  can  be  available 
"  against  the  person  or  goods  of  an  ambassador  or  minister,  no  case 
"  has  been  cited  to  show  that  an  application  like  this,  to  stay  all 
"  the  proceedings  in  an  action  against  such  a  person,  is  available 
"  in  the  Courts  of  this  country.  On  the  contrary,  it  appears  on 
"  examination,  that  in  the  case  of  servants, — and  the  same  principle 
"  must  apply  with  reference  to  ministers, — the  practice  has  been, 
"  not  to  stay  all  proceedings,  but  to  relieve  the  person  of  the  servant 
"  from  the  vexation  of  service  of  process,  or  of  bail ;  and  the  appli- 
"  cations  have  hitherto  been, — as  far  as  I  can  understand  them, — 
"  where  the  party  has  been  arrested,  to  discharge  him  from  the 
"  arrest  on  entering  a  common  appearance.  The  case  of  Crosse  v. 
"  Talbot  (d)  recognises  the  old  principle.     That  was  a  motion,  on 

(d)  8  Mod.  288. 


636  APPENDIX   VII. 

"  behalf  of  the  defendant,  to  set  aside  a  bail-bond  given  upon  his 
"  arrest,  and  tbat  common  bail  might  be  accepted  for  him ;  and  he 
"  obtained  a  rule  to  show  cause  :  and  the  rule  was  afterwards  dis- 
"  charged,  on  the  ground  that  he  did  not  bring  himself  strictly 
"  within  the  privilege  as  the  servant  of  an  ambassador.  The  Court 
"  held,  that  to  be  privileged  he  ought  to  be  a  domestic  servant,  and 
"  really  to  exercise  the  duties  of  his  office,  and  that  his  being  a  mere 
"  nominal  servant  was  not  sufficient,"  The  reporter  adds,  "  A  great 
"  many  cases  have  since  been  determined  upon  the  same  principle ; 
"  but  it  was  in  those  cases  held,  that  the  idea  of  a  domestic  servant 
"  was  not  confined  to  his  living  in  a  foreign  minister's  house,  pro- 
"  vided  he  was  a  real  servant,  and  actually  performed  the  service." 
"  Therefore,"  the  reporter  states,  "  as  far  as  his  knowledge  went,  a 
"  great  many  cases  had  been  determined  on  that  kind  of  application, 
"  which  was  not  to  stay  all  proceedings,  but  to  discharge  a  bail* 
"  bond  on  entering  a  common  appearance,  so  as  to  let  the  proceed- 
"  ings  go  on.  I  mention  this,  not  with  reference  to  the  general 
"  principle  of  the  case,  but  with  respect  to  the  form  of  application. 
"  No  case  has  been  produced  to  the  Court  of  an  application  where 
"  the  personal  liberty  of  the  defendant  has  not  been  interfered  with ; 
"  and,  further,  I  am  not  aware  of  any  case  in  which,  an  action 
"  having  been  brought  against  several  defendants — after  the  case 
"  has  advanced,  as  this  has  done,  up  to  the  time  of  trial — it  has 
"  been  allowed,  upon  the  application  of  one  defendant,  to  stay  all 
"  proceedings.  If  that  were  permitted,  it  would  follow  that  all  the 
"  other  defendants  having  been  put  to  considerable  expense,  pro- 
"  ceedings  would  have  to  be  begun  de  novo,  and  what  had  been 
"  expended  in  the  progress  of  the  suit  would  become  utterly  useless* 
"  It  is  sufficient  to  say  that  I  am  not  aware  of  any  such  application 
"  having  been  made.  But,  apart  from  the  form  of  this  motion,  it 
*'  seems  to  me  that  this  rule  should  be  discharged  upon  the  merits 
"  of  the  case.  It  is  an  action  against  four  defendants ;  the  writ 
"  was  sued  out  against  M.  Drouet,  as  one  of  four  joint  contractors. 
"  There  is  no  doubt  that  the  plaintiff  was  bound  in  the  first  in- 
"  stance  to  sue  them  all,  or  he  would  have  been  subject  to  a  plea 
"  in  abatement,  and  the  other  defendants  would  have  contested  the 
"  point  of  jurisdiction,  without  minding  whether  Drouet  was  the 
•"  subject  of  the  suit  or  not.  The  writ  being  issued,  nothing  is 
"  done  to  interfere  with  the  free  exercise  of  the  minister's  functions, 
"  or  with  his  comfort  or  dignity  in  this  country ;  but  knowing  or 
"  apprehending  that  a  writ  is  to  be  issued,  he  gives  instructions  to 
"  an  attorney  in  whom  he  has  confidence  to  write  to  the  attorney 
"  for  the  plaintiff,  to  ask  if  a  writ  is  to  be  issued,  and  if  it  is,  then 
"  to  beg  that  it  may  be  sent  to  him.  He,  therefore,  solicits  the 
"  action  against  him ;  and  voluntarily  entering  an  appearance,  he 
"  voluntarily  submits  to  the  jurisdiction  of  die  Court.  Now,  it 
"  seems  to  me  that,   under  these  circumstances,  the   defendant 
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"  (Drouet)  cannot  now  be  allowed  to  complain  that  a  suit  has  been 
*i  instituted  against  him. 

"  ( It  is  contended,  and  perhaps  it  is  undoubted,  that  an  ambas- 

"  aador  or  minister  has  a  privilege  from  suit,  or,  at  all  events,  from 

"  such  suite  as  ultimately  result  in  the  taking  of  his  person,  or  of 

"  his  goods  necessary  for  his  state  or  comfort ;  and  that  he  cannot 

"  be  compelled,  in  invitum  or  involuntarily,  to  enter  into  litigation 

"in  a  country  in  which  he  is  resident;  but  it  is  admitted  by  all 

"  the  foreign  jurists,  that  where   suits  can  be  founded  without 

"  attacking  the  personal  liberty  or  comfort,  or  interfering  with  the 

"  personal  privileges  of  the  individual,  they  may  proceed.    Various 

"  passages  have  been  cited  to  show  that   in  countries  where  the 

"  Civil  Law  prevails,  and  where  jurisdiction  can  be  founded  by  a 

"  proceeding  in  rem  in  the  first  instance,  the  action  may  proceed 

"  where  there  are  houses  or  land,  that  are  immovable,  and  may  be 

"  taken  to  found  the  jurisdiction.     All  movable  goods,  too,  which 

"  are  unconnected  with  the  comfort  or  dignity  of  the  minister  may 

"  be  taken  for  that  purpose.    When  we  consider  the  effect  of  such 

"  proceeding,  and  what  may  be  done  in  such  case  by  a  minister  if 

"  he  pleases,  there  seems  to  be  little  distinction  between  that  pro- 

"  ceeding  and  the  present ;  because,  although  it  is  perfectly  true 

"  that  where  the  Civil  Law  prevails,  you  may  proceed  by  attach- 

"  ment  or  writ,  and  incidentally  establish  the  means  of  litigation 

"  between  the  parties,  without  interfering  with  the  person  of  the 

"  defendant,  yet  if  the  defendant  choose,  either  for  the  purpose  of 

"  protecting  his  goods,  or  of  investigating  the  question  in  dispute, 

"  to  appear,  the  suit,  which  was  originally  in  rem,  is  turned  into 

"  one  in  personam ;   and  it  is  a  daily  practice  in  Scotland,  that 

"  goods,  which  were  originally  taken  for  the  mere  purpose  of 

"  founding  the  jurisdiction,   are   held  as  a  pledge  or  security  for 

"  the  fruits  of  the  judgment,  if  judgment  be  ultimately  obtained. 

"  If,  therefore,  you  have  a  right  in  Holland  or  elsewhere,  by  taking 

"  goods,  to  found  jurisdiction,  and  a  minister  may  come  in  if  he 

"  please,  and  turn  the  suit  into  a  suit  in  personam,  he  could  not 

"  then  object  to  the  jurisdiction  of  the  Courts.     It  seems  to  me 

"  that  there  is  no  distinction  between  that  case  and  the  case  now 

"  before  us,  where  the  writ   was  not  even  served  upon  the  de- 

"  fendant,  and  where  no  step  was  taken  to  interfere  with  his  person 

"  or  to  disturb  his  comfort,  but  where  a  writ  was  issued  to  which 

"  he  voluntarily  appeared,  submitting  himself  to  the  jurisdiction  of 

"  the  Court.     I  am  not  affected  by  what  was  so  strongly  urged  in 

"  the  course  of  the  argument,  namely,  that  the  privilege,  being  the 

"  privilege  of  the  Sovereign,  cannot  be  abandoned  by  the  minister ; 

"  because  when  the  authorities  referred  to  come  to  be  examined, 

"  they  do  not  show  that  a  minister  may  not  submit  to  the  jurisdic- 

"  tion  for  the  purpose  of  having  the  matter  in  dispute  investigated ; 

"  but  that  the  sacred  character  of  the  person  of  the  ambassador 
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"  cannot  be  abandoned  by  his  own  voluntary  act,  and  that  by 
"  interfering  with  his  person  or  taking  the  goods  necessary  to  hia 
"  position,  you  interfere  with  'the  privilege  of  his  master.  But 
"  that  is  not  the  case  here.  For  aught  that  appears  here,  M.  Drouet 
"  was  sued  only  for  the  purpose  of  ascertaining  the  liability  of 
"  others,  he  being  a  necessary  party  to  the  action.  If  he  had 
"  not  chosen  to  take  the  step  by  which  he  attorned  to  the  jurisdic- 
"  tion  of  this  Court,  the  case  might  have  gone  on  to  judgment, 
"  and  nothing  might  have  been  done  in  execution  to  affect  him. 
"  If,  as  the  fruits  of  the  judgment,  a  ca.  sa.  orfi.Ja.  had  been  issued 
"  against  him,  then,  of  course,  the  statute  of  Anne  would  have 
"  applied,  and  this  Court  would  have  interfered  to  protect  liim. 
"  It  seems  to  me,  therefore,  under  these  circumstances,  that  this 
"  Court  ought  not  to  interfere  on  behalf  of  a  party  who  has  sub- 
"  mitted  to  the  jurisdiction,  and,  in  feet,  courted  it.' 

"  Maule,  J. — ( I  think,  on  the  ground  that  M.  Drouet  has 
"  appeared  in  this  action,  and  allowed  it  to  go  through  certain 
"  stages,  this  application  ought  to  fail.  It  is  a  grave  question 
"  whether  an  ambassador,  or  public  minister — which  M.  Drouet 
"  undoubtedly  is — is  so  far  protected  as  not  to  be  liable  in  any 
"  manner,  supposing  him  to  object  to  the  jurisdiction.  That  ques- 
"  tion  is  not  decided  by  any  legal  determination  in  this  country, 
"  nor,  as  far  as  judicial  determinations  go,  do  we  find  it  so  deter - 
"  mined  elsewhere.  With  respect  to  mere  cases  in  which  a  special 
"  application  was  made  under  the  5th  section  of  the  Btatute  of 
"  Anne,  they  were  cases  in  which  servants  of  ambassadors  who 
"  had  been  sued  and  arrested  were  discharged  on  common  bail. 
"  Now,  there  is  a  great  distinction  between  an  ambassador  and 
"  the  domestic  servant  of  an  ambassador.  The  ambassador  has  a 
"  privilege ;  and  the  privilege  of  his  domestic  servant  is  not  the  pri- 
"  vilege  of  the  servant  himself,,  but  of  the  ambassador,  and  is  based 
"  on  the  ground  that  the  arrest  of  the  domestic  servant  might  inter- 
"  fere  with  the  comfort  or  state  of  the  ambassador.  Where  these  are 
"  not  interfered  with  at  all,  the  ambassador  is  not  interfered  with  by 
"  the  suit;  and  the  servant  has  no  privilege  except  that  which  arises 
"  from  the  privilege  of  the  ambassador.  It  is  an  important  point, 
"  and  one  fit  to  be  very  gravely  considered  when  it  fairly  arises, 
"  whether  an  ambassador  is  liable  to  be  sued  by  process  not  affect- 
"  ing  his  person  or  his  goods ;  whether  by  such  a  process  he  can 
"  be  brought,  unwillingly,  into  the  Courts  of  this  country,  and 
"  have  his  rights  determined  on,  perhaps  even  so  as  to  interfere 
"  with  his  comfort.  A  man  could  not  stand  by  and  without  care 
"  allow  a  suit  to  be  determined  on  which  the  decision  would  be  bind- 
"  ing  upon  him  ;  and,  therefore,  it  may  well  be  questioned  whether 
"  the  privilege  of  the  ambassador  is  not  as  extensive  as  the  text  of 
"  Blackstone  alleges  it  to  be.  But  it  is  not  necessary  to  decide 
"  that  point  in  the  present  case,  because,  whatever  the  extent  of 
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**  the  privilege  may  be,  I  think  where  a  person  voluntarily  appears 
"  in  an  action,  and  allows  it  to  go  on  without  interposing,  to  an 
"  advanced  stage,  and  where  there  has  been  no  interference  with 
"  his  person  or  property,  and  where  the  action  may  be  carried  out 
"  with  full  effect,  without  interfering  at  all  with  such  person, — to 
"  such  a  case  as  that,  I  think  we  should  do  wrong  to  extend  the 
"  privilege  of  ambassadors.    I,   therefore,  agree  with   my  Lord 

Chief  Justice,  that  this  rule  should  be  discharged.' 

"  Creaswell,  J.—'  I  agree  with  the  opinion  of  my  Brother  Maule, 

and  for  the  reasons  which  he  has  assigned.' i 

"  Williams,  J.,  concurred. 

"  Rule  discharged" 


u 


it 


H 
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No.  4. 

THE   EMPEROR  OF  BRAZIL   V.   ROBINSON  AND  OTHERS  («). 

"  Martin  shewed  cause  against  the  rule  nisi  obtained  by  W.  H. 
"  Watson,  for  compelling  the  plaintiff  to  find  security  for  costs,  on 
"  the  ground  of  his  being  resident  abroad.  He  cited  The  Duke 
"  de  Montellano  v.  Christin.     That  was  an  application  to  compel 

the  plaintiff  to  give  security  for  costs.     He  was  the  Ambassador 

from  the  Court  of  Spain.  There  Lord  Ellenborough  said — '  Con- 
"  sidering  that  an  ambassador  is  the  immediate  representative  of 
"  the  crowned  head  whose  servant  he  is,  it  would  hardly  be  respect- 
"  ful  in  the  first  instance  to  exact  such  a  security,  unless  there 
"  were  pregnant  reasons  for  believing  it  to  be  necessary.'  The 
"  ground  therefore  on  which  the  opinion  of  the  Court  in  that  case 
"  proceeded  was,  that  the  Ambassador  was  the  representative  of  a 
"  crowned  head.  The  Court  would  not  compel  that  representative 
"  to  find  security  for  costs,  and  therefore,  a  fortiori,  would  not  the 
"  Court  compel  the  crowned  head  itself  to  find  security  for  costs. 
"  The  present  rule  must,  therefore,  be  discharged. 

"  W.  IL  Watson,  in  support  of  the  rule,  contended  that  the  case 
"  cited  on  the  other  side  was  perfectly  distinguishable  from  the 
"  present.  There,  the  Spanish  Ambassador  was  resident  within  the 
"  jurisdiction  of  the  Court,  and  there  was  no  suggestion  in  the 
"  affidavits,  on  which  the  application  was  founded,  that  the  plaintiff 
"  was  about  to  remove  from  the  jurisdiction.  Here,  however,  the 
"  plaintiff  was  entirely  out  of  the  jurisdiction,  and  therefore  no 
"  reason  existed  for  placing  him  in  a  better  situation  than  any  other 
"  plaintiff  who  was  resident 'abroad. 

"  Williams,  J. — '  If  the  ambassador  could  not  be  compelled  to 
"  find  security  for  costs,  I  do  not  see  how  I  can  compel  his  Sove- 


(e)  5  Dow.  522. 
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"  reign  to  find  such  security.  I  do  not,  therefore,  think  I  am 
"  authorised  to  interfere  by  compelling  the  plaintiff  to  find  security 
"  for  costs.  The  present  rule  must,  therefore,  be  discharged.  If  it 
"  is  desired,  the  application  may  be  renewed  in  the  full  Court.' 

" Rule  discharged" 

"  W.  H.  Watson  afterwards  renewed  his  application  in  the  full 
"  Court,  and  stated  that  it  appeared  from  the  affidavits  on  which 
"  he  moved,  that  the  action  was  on  a  charter-party,  for  not  duly 
"  delivering  certain  wood  shipped  by  the  Emperor  from  Brazil  to 
'-  this  country.  His  Imperial  Majesty,  therefore,  having  engaged  in 
"  commerce,  must  be  subjected  to  the  same  liabilities  as  any  other 
"  commercial  person.  If  the  proceeding  had  been  in  respect  of  any 
"  matter  connected  with  his  political  rank,  the  case  might  have  been 
"  different 

"  Martin  showed  cause  in  the  first  instance,  and  again  cited  the 
"  Duke  de  Montellano  v.  Christin. 

"  Lord  Den  man,  C.J. — '  I  think  that  the  case  cited  in  opposition 
"  to  this  application  is  clearly  distinguishable  from  the  present. 
"  There,  the  ambassador  was  in  this  country  merely  in  his  political 
"  capacity,  and  there  was  no  reason  to  suppose  that  he  was  desirous 
"  of  leaving  the  country,  or  going  out  of  the  jurisdiction.  Here, 
"  however,  the  Emperor  appears  to  have  engaged  in  a  commercial 
''  transaction,  and  to  be  resident  out  of  the  jurisdiction.  I  see  no 
"  reason,  therefore,  for  exempting  him  from  the  necessity  of  finding 
"  security  for  costs,  to  which  any  other  person  bringing  such  an 
"  action  would  be  subjected.  The  present  rule  must  consequently 
"  be  made  absolute.' 

"  Littledale,  J.,  Patteson,  J.,  and  Coleridge,  J.,  concurred. 

"  Rule  absolute" 


No.  5. 

LAW  OF    UNITED   STATES  OF  NORTH  AMERICA  (/). 

"§  1525.  Under  the  confederation,  an  exclusive  power  was  given 
"  to  Congress  of  '  sending  and  receiving  ambassadors.1  The  term 
"  (  ambassador,'  strictly  construed,  (as  would  seem  to  be  required 
"  by  the  second  article  of  that  instrument,)  comprehends  the 
"  highest  grade  only  of  public  ministers ;  and  excludes  those  grades 
"  which  the  United  States  would  be  most  likely  to  prefer  whenever 
"  foreign  embassies  may  be  necessary.  But  under  no  latitude 
"  of  construction  could  the  term  '  ambassadors '  comprehend 
"  consuls.     Yet  it  was  found  necessary  by  Congress  to  employ  the 

(f)  Story  on  the  Constitution  of  the  United  States  (Amer.  2nd  Edit), 
YOU.  li.  pp.  356  ct  seq. 
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"  inferior  grades  of  ministers,  and  to  send  and  receive  consuls. 
"  It  is  true,  that  the  mutual  appointment  of  consuls  might  have 
"  been  provided  for  by  treaty ;  and  where  no  treaty  existed,  Con- 
"  gress  might  perhaps  have  had  the  authority  under  the  ninth 
"  article  of  the  confederation,  which  conferred  a  general  authority 
u  to  appoint  officers  for  managing  the  general  affairs  of  the  United 
"  States.  But  the  admission  of  foreign  consuls  into  the  United 
"  States,  when  not  stipulated  for  by  treaty,  was  nowhere  provided 
"  for.  The  whole  subject  was  full  of  embarrassment  and  constitu- 
"  tional  doubts ;  and  the  provision  in  the  Constitution,  extending 
"  the  appointment  to  other  public  ministers  and  consuls,  as  well 
"  as  tb  ambassadors,  is  a  decided  improvement  upon  the  Confedera- 
"  tion. 

"  §  1560.  The  next  section  of  the  second  article  is :  '  He  (the 
"  President)  shall  from  time  to  time  give  to  the  Congress  informa- 
"  tion  of  the  state  of  the  Union,  and  recommend  to  their  considera- 
"  tion  such  measures  as  he  shall  judge  necessary  and  expedient. 
"  He  may,  on  extraordinary  occasions,  convene  both  houses,  or 
"  either  of  them ;  and,  in  case  of  a  disagreement  between  them, 
"  with  respect  to  the  time  of  adjournment,  he  may  adjourn  them 
"  to  such  time  as  he  shall  think  proper.  He  shall  receive  ambas- 
"  sadors  and  other  public  ministers.  He  shall  take  care  that  the 
"  laws  be  faithfully  executed ;  and  shall  commission  all  the  officers 
"  of  the  United  States.* 

"  §  1565.  The  next  power  is  to  receive  ambassadors  and  other 
"  public  ministers.  This  has  been  already  incidentally  touched. 
"  A  similar  power  existed  uuder  the  Confederation ;  but  it  was 
"  confined  to  receiving  '  ambassadors,'  which  word,  in  a  strict 
"  sense,  (as  has  been  already  stated,)  comprehends  the  highest 
"  grade  only  of  ministers,  and  not  those  of  an  inferior  character. 
"  The  policy  of  the  United  States  would  ordinarily  prefer  the 
"  employment  of  the  inferior  grades ;  and  therefore  the  description 
"  is  properly  enlarged,  so  as  to  include  all  classes  of  ministers.  Why 
"  the  receiving  of  consuls  was  not  also  expressly  mentioned,  as  the 
"  appointment  of  them  is  in  the  preceding  clause,  is  not  easily  to 
"  be  accounted  for,  especially  as  the  defect  of  the  Confederation 
"  on  this  head  was  fully  understood.  The  power,  however,  may 
"  be  fairly  inferred  from  other  parts  of  the  Constitution ;  and  indeed 
"  seems  a  general  incident  to  the  executive  authority.  It  has  con- 
"  stantly  been  exercised  without  objection;  and  foreign  consuls 
"  have  never  been  allowed  to  discharge  any  functions  of  office 
"  until  they  have  received  the  exequatur  of  the  President.  Consuls,' 
"  indeed,  are  not  diplomatic  functionaries,  or  political  representatives, 
"  of  a  foreign  nation ;  but  are  treated  in  the  character  of  mere  com- 
"  mercial  agents. 

"  §  1568.  As  incidents  to  the  power  to  receive  ambassadors  and' 
"  foreign  ministers,  the  President  is  understood  to  possess  the  power 
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"  to  refuse  them,  and  to  dismiss  those  who,  having  been  received, 
44  become  obnoxious  to  censure,  or  unlit  to  be  allowed  the  privilege, 
"  by  their  improper  conduct,  or  by  political  events.  While,  however, 
"  they  are  permitted  to  remain  as  public  functionaries,  they  are 
"  entitled  to  all  the  immunities  and  rights  which  the  Law  of  Nations 
"  has  provided  at  once  for  their  dignity,  their  independence,  and 
14  their  inviolability. 

"  §  1569.  There  are  other  incidental  powers  belonging  to  the 
44  executive  department,  which  are  necessarily  implied  from  the 
"  nature  of  the  functions  which  are  confided  to  it.  Among  these 
"  must  necessarily  be  included  the  power  to  perform  them  without 
"  any  obstruction  or  impediment  whatsoever.  The  President  can- 
44  not,  therefore,  be  liable  to  arrest,  imprisonment,  or  detention, 
•4  while  he  is  in  the  discharge  of  the  duties  of  his  office ;  and  for 
"  this  purpose  his  person  must  be  deemed,  in  civil  cases  at  least, 
44  to  possess  an  official  inviolability.  In  the  exercise  of  his  political 
44  powers  he  is  to  use  his  own  discretion,  and  is  accountable  only 
"  to  his  country  and  to  his  own  conscience.  His  decision  in  rela- 
"  tion  to  these  powers  is  subject  to  no  control,  and  his  discretion, 
44  when  exercised,  is  conclusive.  But  he  has  no  authority  to  con- 
"  trol  other  officers  of  the  Government  in  relation  to  the  duties 
44  imposed  upon  them  by  law,  in  cases  not  touching  his  political 
44  powers. 

"  §  1658.  The  next  clause  extends  the  judicial  power  'to  all 
44  cases  affecting  ambassadors,  other  public  ministers,  and  consuls.' 
"  The  propriety  of  this  delegation  of  power  to  the  national  judiciary 
"  will  scarcely  be  questioned  by  any  persons,  who  have  duly  re- 
44  fleeted  upon  the  subject  There  are  various  grades  of  public 
"  ministers,  from  ambassadors  (which  is  the  highest  grade)  down 
"  to  common  resident  ministers,  whose  rank,  and  diplomatic  pre- 
44  cedence,  and  authority,  are  well  known,  and  well  ascertained  in 
"  the  law  and  usages  of  nations.  But  whatever  may  be  their 
44  relative  rank  and  grade,  public  ministers  of  every  class  are  the 
"  immediate  representatives  of  their  sovereigns.  As  such  representa- 
"  tives,  they  owe  no  subjection  to  any  laws,  but  those  of  their  own 
44  country,  any  more  than  their  Sovereign ;  and  their  actions  are 
"  not  generally  deemed  subject  to  the  control  of  the  private  law  of 
44  that  State,  wherein  they  are  appointed  to  reside.  He  that  is 
44  subject  to  the  coercion  of  laws  is  necessarily  dependent  on  that 
44  Power  by  whom  those  laws  were  made.  But  public  ministers 
44  ought,  in  order  to  perform  their  duties  to  their  own  Sovereign, 
14  to  be  independent  of  every  Power,  except  that  by  which  they  are 
44  sent ;  and,  of  consequence,  ought  not  to  be  subject  to  the  mere 
41  municipal  law  of  that  nation  wherein  they  are  to  exercise  their 
14  functions.  The  rights,  the  powers,  the  duties,  and  the  privileges 
44  of  public  ministers  are,  therefore,  to  be  determined,  not  by  any 
14  municipal  constitutions,  but  by  the  law  of  nature  and  nations,  which 
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"  is  equally  obligatory  upon  all  Sovereigns  and  all  States.  What 
"  these  rights,  powers,  duties,  and  privileges  are,  are  inquiries  pro- 
"  perly  belonging  to  a  treatise  on  the  Law  of  Nations,  and  need  not 
'*  be  discussed  here.  But  it  is  obvious,  that  every  question,  in 
"  which  these  rights,  powers,  duties,  and  privileges  are  involved,  is 
"  so  intimately  connected  with  the  public  peace,  and  policy,  and 
"  diplomacy  of  the  nation,  and  touches  the  dignity  and  interest  of 
"  the  Sovereigns  of  the  ministers  concerned  so  deeply,  that  it  would 
"  be  unsafe  that  they  should  be  submitted  to  any  other  than  the 
"  highest  judicature  of  the  nation.  v 

"  §  1659.  It  is  most  fit  that  this  judicature  should,  in  the  first 
"  instance,  have  original  jurisdiction  of  such  cases,  so  that,  if  it 
"  should  not  be  exclusive,  it  might  at  least  be  directly  resorted  to, 
"  when  the  delays  of  a  procrastinated  controversy  in  inferior  tri- 
"  bunals  might  endanger  the  repose  or  the  interests  of  the  Govern- 
"  ment.  It  is  well  known  that  an  arrest  of  the  Russian  Ambassador 
"  in  a  civil  suit  in  England,  in  the  reign  of  Queen  Anne,  was  well 
"  nigh  bringing  the  two  countries  into  open  hostilities ;  and  was 
"  atoned  for  only  by  measures  which  have  been  deemed,  by  her 
"  own  writers,  humiliating.  On  that  occasion,  an  Act  of  Parlia- 
"  ment  was  passed,  which  made  it  highly  penal  to  arrest  any 
"  ambassador,  or  his  domestic  servants,  or  to  seize  or  distrain  his 
"  goods ;  and  this  Act,  elegantly  engrossed  and  illuminated,  ac- 
"  companied  by  a  letter  from  the  Queen,  was  sent  by  an 
"  ambassador  extraordinary,  to  propitiate  the  offended  Czar.  And 
"  a  statute  to  the  like  effect  exists  in  the  criminal  code  established 
"  by  the  first  Congress,  under  the  Constitution  of  the  United 
"  States. 

"  §  1660.  Consuls,  indeed,  have  not  in  strictness  a  diplomatic 
"  character.  They  are  deemed  as  mere  commercial  agents ;  and 
"  therefore  partake  of  the  ordinary  character  of  such  agents  ;  and 
"  are  subject  to  the  municipal  laws  of  the  countries  where  they 
"  reside.  Yet,  as  they  are  the  public  agents  of  the  nation  to 
"  which  they  belong,  and  are  often  entrusted  with  the  performance 
"  of  very  delicate  functions  of  State,  and  as  they  might  be  greatly 
"  embarrassed  by  being  subject  to  the  ordinary  jurisdiction  of 
"  inferior  tribunals,  state  and  national,  it  was  thought  highly  ex- 
"  pedient  to  extend  the  original  jurisdiction  of  the  Supreme  Court 
"  to  them  also.  The  propriety  of  vesting  jurisdiction,  in  such 
"  cases,  in  some  of  the  national  Courts  seems  hardly  to  have  been 
"  questioned  by  the  most  zealous  opponents  of  the  Constitution. 
44  And  in  cases  against  ambassadors,  and  other  foreign  ministers, 
"  and  consuls,  the  jurisdiction  has  been  deemed  exclusive. 

"  §  1661.  It  has  been  made  a  question  whether  this  clause,  extend- 
"  ing  jurisdiction  to  all  cases  affecting  ambassadors,  ministers,  and 
"  consuls,  includes  cases  of  indictments  found  against  persons  for 
"  offering  violence  to  them,  contrary  to  the  statute  of  the  United 
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M  States  punishing  such  offence.  And  it  has  been  held  that  it 
"  does  not  Such  indictments  are  mere  public  prosecutions,  to 
"  which  the  United  States  and  the  offender  only  are  parties  ;  and 
"  which  are  conducted  by  the  United  States  for  the  purpose  of 
"  vindicating  their  own  laws  and  the  Law  of  Nations.  They  are 
14  strictly,  therefore,  cases  affecting  the  United  States ;  and  the 
14  minister  himself,  who  has  been  injured  by  the  offence,  has  no 
"  concern  in  the  event  of  the  prosecution,  or  the  costs  attending 
"  it.  Indeed,  it  seems  difficult  to  conceive  how  there  can  be  a 
"  case  affecting  an  ambassador,  in  the  sense  of  the  Constitution, 
44  unless  he  is  a  party  to  the  suit  on  record,  or  is  directly  affected 
14  and  bound  by  the  judgment. 

"  §  1662.  The  language  of  the  Constitution  is,  perhaps,  broad 
44  enough  to  cover  cases  where  he  is  not  a  party,  but  may  yet  be 
"  affected  in  interest.  This  peculiarity  in  the  language  has  been 
44  taken  notice  of  in  a  recent  case,  by  the  Supreme  Court.  '  If  a 
"  suit  be  brought  against  a  foreign  minister '  (said  Mr.  Chief 
"  Justice  Marshall,  in  delivering  the  opinion  of  the  Court),  *  the 
11  Supreme  Court  alone  has  original  jurisdiction;  and  this  is  shown 
44  on  the  record.  But,  suppose  a  suit  to  be  brought  which  affects 
"  the  interest  of  a  foreign  minister,  or  by  which  the  person  of  his 
u  secretary,  or  of  his  servant,  is  arrested.  The  minister  does  not, 
"  by  the  mere  arrest  of  his  secretary,  or  his  servant,  become  a 
44  party  to  this  suit ;  but  the  actual  defendant  pleads  to-  the  juris- 
44  diction  of  the  Court,  and  asserts  his  privilege.  If  the  suit  affects 
"a  foreign  minister,  it  must  be  dismissed  ;  not  because  he  is  a 
"  party  to  it,  but  because  it  affects  him.  The  language  of  the 
"  Constitution  in  the  two  cases  is  different.  This  Court  can  take 
"  cognizance  of  all  cases  ( affecting '  foreign  ministers ;  and,  there- 
"  fere,  jurisdiction  does  not  depend  on  the  party  named  in  the 
44  record.  But  this  language  changes  when  the  enumeration  pro- 
44  ceeds  to  States.  Why  this  change  ?  The  answer  is  obvious.  In 
"  the  case  of  foreign  ministers,  it  was  intended,  for  reasons  which 
44  all  comprehend,  to  give  the  national  Courts  jurisdiction  over  all 
"  cases  by  which  they  were  in  any  manner  affected.  In  the  case 
44  of  States,  whose  immediate  or  remote  interests  were  mixed  up 
"  with  a  multitude  of  cases,  and  who  might  be  affected  in  an  almost 
"  infinite  variety  of  ways,  it  was  intended  to  give  jurisdiction  in 
u  those  -cases  only  to  which  they  were  actual  parties,' " 
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No.  6. 

DECISIONS  IN  THE  FRENCH  COURTS. 

Consul,  when  Diplomatic  Agent. 

Tribunal  Civil  de  la  Seine  (/"  Chambre). 

(Pr&ridence  de  M.  Barbou.) 

Audience  du  1  Decembre. 

DROIT  INTERNATIONAL. — CONSUL   ETRANOER. — INVIOLABILITE 
DES  AGENS  DIPLOMATIQUES  (<j). 

Lee  relatione  internationalee  ne  peuvent  etre  entravies  dans  un  iV 

teretprive. 
Le  decret  du  13  ventoee  an  II,  qui  consacre  V inviolability  dee  agens 
diplomatique*,  J  applique  a  tous  lee  agens  diplomatiques  sans  dis- 
tinction, alors  mime  qu'U  iagit  dun  agent  diplomatique  non  ac- 
credit en  France,  et  qui  traverse  le  territoire  pour  se  rendre  a 
son  posts.  ' 

"  Un  de*cret  du  13  ventose  an  II  garantit  en  principe  Finviolabi- 
"  IM  des  agens  diplomatiques  sans  distinction.  Cependant  M. 
"  Begley,  cousul  des  Etate-Unis  pres  le  gouvernement  Sarde,  a  la 
"  residence  de  Genes,  a  £te*  arr£t£  dernierement  a  Paris  au  moment 
"  oil,  traversant  cette  ville,  il  se  rendait  a  son  poste,  et  il  a  M  in- 
il  carcere*  dans  la  maison  pour  dettes  en  vertu  d'une  ordonnance 
11  rendue  sur  la  requite  de  M.  Piedana,  creancier  de  M.  Begley. 
"  Aux  terme8  d'un  jugement  emportant  contrainte  par  corps,  et 
"  rendu  par  un  tribunal  des  Etats  Unis,  M.  Begley  demandait 
"  aujourd'hui  sa  mise  en  liberty  en  se  prevalant  de  sa  qualite* 
<(  d'agent  diplomatique. 

"  Me  Dubrena,  avocat  de  M.  Begley,  a  pre*tendu,  en  invoqnant 
u  la  loi  du  13  ventose  an  II,  que  la  quality  d'agent  diplomatique 
"  qui  appartient  a  M.  Begley  aurait  du  le  mettre  a  1'abri  d'une 
"  ar/estation,  car  cette  quality,  inseparable  de  la  personne,  la  suit 
"  dans  tous  les  lieux  oil  elle  reside,  et  mdme  dans  le  pays  ou  1'agent 
"  n'est  pas  accredit^  et  ou  il  n?exerce  pas  ses  fonctions.  L'avocat 
11  £tablissait  la  quality  d'agent  diplomatique  de  M.  Begley  en  lisarit 
"  une  lettre  de  M.  le  ministre  des  affaires  6trangeres  adressle  a  M. 
u  le  procureur  du  Boi,  et  dans  laquelle,  protestant  contre  rarrestar 
"  tion  et  Incarceration  de  M.  Begley,  il  reconnatt  a  M.  Begley  la 
"  quality  de  consul  des  Etats- Unis  a  G€nes. 

11  Me  Baroche,  au  nom  de  M.  Piedana,  creancier  incarcerateur, 
"  a  soutenu  que  le  decret  du  13  nivose  an  II  ne  pouvait  s'appliquer 


(g)  Gazette  dee  Tribwusux,  December  2, 1840.    Numero  4765. 


646  APPENDIX  VII. 

"  qu'aux  agens  diplomatiquea  accr&lites  en  France,  et  non  aux 
i(  agens  sans  caractere  officiel  qui  peuvent  traverser  le  territoire. 
"Da  soutenu,  en  second  lieu,  qu'un  consul,  comme  M.  Begley 
"  pretend  l'&tre,  ne  saurait  Stre  considere1  comme  un  agent  diplo- 
"  matique  inviolable  aux  termes  du  decret  de  nivose  an  II.  II 
"  ajoutait  que  le  passeport  delivr^  a  M.  Begley  ne  lui  accordait 
*  d'autre  titre  que  celui  de  citoyen  des  Etats-Unia. 

"  Le  Tribunal,  sur  lea  conclusions  conformes  de  M.  l'avocat  du 
"  Roi,  Gouin,  a  prononce  en  ces  termes : — 

"  '  Attendu  que  les  relations  internationales  ne  sauraient  fctre  en- 
14  travees  dans  un  interSt  prive"  ; 

"  '  Attendu  que  sous  la  denomination  genlrale  d'agens  diploma- 
11  tiques  se  trouvent  oompris  tous  les  agens  ayant  caract&re  officiel 
11  Imane'  d'un  souverain  etranger  pour  servir  d'intermediaire  dans 
u  lea  relations  de  nation  a  nation ; 

"  ( Attendu  que  Begley,  en  reproduisant  une  lettre  du  ministere 
"  des  a%ires  Itrangeres  de  France,  qui  lui  reconnait  la  quality  de 
11  consul  des  Etata-Unia  a  G£nes  et  de  porteur  de  dep£ches  diplo- 
"  matiques,  Justine  suffisamment  de  sa  quality  d'agent  diploma- 
"  tique ; 

"  '  En  ce  qui  touche  la  demande  afin  d'exlcution  proviaoire  du 
"  present  jugement ; 

"  '  Attendu  que  l'execution  proviaoire  doit  tee  fondee  par  un 
"titre; 

41  '  Attendu  que  Begley,  en  juatifiant  de  sa  quality  d'agent  diplo- 
11  matique  qui  seule  doit  faire  ordonner  sa  miae  en  liberty,  justifw 
"  du  seul  titre  qui  puiase  tee  exig£  en  pareille  matiere ; 

"  '  Ordonne  la  miae  en  liberty  de  Begley,  et  l'execution  provisoirt 
41  du  jugement  sur  minute  et  avant  renregistrement.' 


1 1> 


Wife  of  Ambassador. 

Cour  Royals  ds  Paris  (III—  Chambre). 

(Preudence  de  M.  Simonneau.)  • 

Audience  du  21  AotU. 

AMBASSADRICB. — IMM UNITES  DE  l'aMBASSADEUR.— ACTION  PBR80MVELLE. 
— INCOMPETENCE  DES  TRIBUNAUX  FRANCA  IS  (/l). 

1°  La  femme  (Tun  ambassadeur  jouit-elle  des  immunites  attachdes  a\ 

la  personne  de  V ambassadeur  et  a  V hotel  de  Vambassade  ?    (Oui.) 
2°  Les  personnes  quijouissent  de  ces  immunites  peuvenUelles  y  re- 

noncery  et  peut-on  exciper  contre  elles  d'actes  qui  impUqueraient 

tette  renonciation  ?    (Non.) 

"  Que  la  femme  d'un  ambassadeur  jouisse  des  immunites  at- 

(A)  GmetU  des  Tribunaux,  August  22, 1841.    Niunfto  4862. 
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"  tachees  a  la  persoime  de  son  man,  c'est  ce  qui  ne  peut-£tre  dou- 
u  teux,  car  lea  immunity  couvrant  toutes  les  personnes  de  la  suite 
"  de  rambassadeur  et  qui  habitent  l'hdtel  de  l'ambassade,  a  plus 
"  forte  raison  doivent-elles  proteger  la  femme  et  les  enfans  de 
"  celui-ci.  Mais  ce  qui  faisait  difficult^  dans  l'espece,  c'&ait  d'une 
"  part,  que  la  Baronne  de  Pappenheim  n'habiterait  pas  Hictel  de 
"  l'ambassade,  circonstance  que  le  Tribunal  de  commerce  avait 
"  considered  comme  etablie  et  qu'il  avait  vis^e  dans  son  jugement ; 
"  et,  d'autre  part,  que  la  Baronne  de  Pappenheim  avait  forme1  op- 
"  position  au  jugement  qui  1'avait  condamnee  au  paiement  des 
"  trait^s  et  avait  elle-mfrne  cite  son  adversaire  devant  le  Tribunal, 
"  d'ou  1'on  tirait  contreelle  la  consequence  qu'elle  en  avait  reconnu 
11  la  competence. 

"  Mais  sur  le  premier  point,  le  fait  de  Fhabitation  se'pare'e  de  la 
"  Baronne  de  Pappenheim  fut-il  justifie,  ne  le  privait  pas  du  droit 
"  de  tirer  les  consequences  resultant  de  son  domicile  de  droit  a 
"  l'hotel  de  rambaseade,  la  femme  ne  pouvant  avoir  d'autre  do- 
"  micile  que  celui  de  son  mari. 

"  Sur  le  second  point,  la  citation  par  elle  donn^e  devant  le  Tri- 
"  bunal  de  Commerce  pour  voir  statuer  sur  l'opposition  par  elle 
"  formee  au  jugement  au  fond,  etait  d'autant  moins  une  reconnais- 
"  sance  de  la  competence  du  Tribunal,  qu'en  m^me  temps  appel 
"  etait  interjete  par  elle  du  jugement  sur  la  competence. 

"  La  Gour  a  prononce  en  ces  termes  :— 

*'  La  Cour, 

"  '  Considerant  que  le  Baron  de  Pappenheim  est  ministre  du 
"  Grand-Due  de  Hesse-Darmstadt,  residant  en  France ;  qu'a  ce  tdtre 
"  il  jouit  des  immunity  accordees  par  le  droit  international  aux 
"  ministres  des  Puissances  etrangeres ;  que  la  Baronne  de  Pappen- 
"  heim,  sa  femme,  jouit  des  m&mes  immunity ;  que  ces  immunites 
"  sont  d'ordre  public ;  que  ceux  qui  en  jouissent  comme  represen- 
11  tant  leur  gouvernement  ne  peuvent  y  renoncer,  et  qu'on  ne  peut 
u  exciper  contre  eux  d'aucun  acte  par  lequel  ils  auraient  consenti 
"  a  s'en  depouiller; 

"  '  Qu'ainsi  le  Tribunal  de  Commerce  etait  incompetent  pour  con- 
"  naitre  d'une  action  personnelle  dirigee  contre  la  Baronne  de 
"  Pappenheim ;  que  cette  incompetence  etant  d'ordre  public,  elle 
"  peut-etre  propos^e  en  tout  etat  de  cause,  et  ne  saurait  6tre  cou- 
"  verte  par  le  consentement  que  l'appelante  aurait  donne  a  plaider 
u  devant  le  Tribunal ; 

"  i  Annulle  le  jugement  oomme  incompetemment  rendu*' 

"  (Plaidans :  M*  Devesvres,  pour  la  Baronne  de  Pappenheim, 
"  appelante,  et  Maud'heux  pour  Tircin,  int. — Conclusions  con- 
41  formes  de  M.  Berville,  premier  avocat-general.)'' 
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APPENDIX  VIII.   Part  VII.  Chap.  IV.  Page  301. 

CONSULS.— DECISIONS  IN  THE   FRENCH  COURTS. 


Tribunal  Civil  de  la  Seine  (IV*4  Chambre). 

(Presidence  de  M.  Perrot  de  Chezellee.) 

Audience  du  4  Ao&t. 

CONSUL  tiTRANGER ARRESTAT10N  PBOYISOIRE. — SAISIE  CON- 
SERVATOIRE (a). 

"  M.  le  Comte  D'Abaunza,  Marquis  de  Fuente  Hermosa,  Consul 
"  de  I'Uraguay,  habite,  depuis  plusieurs  ann&s,  la  France  en  cette 
"  quality,  et  s  y  est  marie\ 

"  II  est  poursuivi  par  M  Abrassart,  marchand  de  meubles,  pour 
"  une  creance  s'elevant  a  plus  de  6,000  fr. 

"  M.  Abrassart,  se  fondant  sur  lea  dispositions  de  la  loi  de  1882, 
"  relative  a  la  contrainte  par  corps  a  regard  des  Strangers,  a  obtenu 
"  de  M.  le  President  du  Tribunal  une  ordonnance,  en  vertu  de 
"  laquelle  il  a  fait  arr&ter  et  incarcerer  son  dlbiteur. 

"  M.  d'Abaunza  a  forme*  une  demande  en  main-levee  de  1'eAou, 
4f  et  la  4*  Chambre  avait  a  statuer  sur  le  merite  de  cette  demande. 

"  M*  Jules  Favre  s'est  present^  pour  la  soutenir  dans  rinte'r€t  de 
"  M.  d'Abaunza. 

"  II  a  developpe"  a  cet  efFet  plusieurs  moyens:— 

"  1°  M.  d'Abaunza,  comme  consul,  est  inviolable,  et  ne  peut-etro 
"  Boumis  a  la  contrainte  par  corps. 

"2°  II  est  Stranger  sans  doute,  mais,  depuis  plusieurs  annees  il 
"  a  £tabli  son  domicile  en  France,  et  c'est  seulement  a  l'ltranger 
"  non  domicilii  que  s'applique  la  loi  de  1832. 

"  8°  On  ne  peut  l'assimiler  a  un  dlbiteur  forain,  et,  des-lors, 
"  une  saiaie  conservatoire  ne  pouvait  6tre  pratiquto  a  son  prd- 
"  judice. 

"  Me  Bochet,  avocat  de  M.  Abrassart,  a  combattu  ces  divers 
"  moyens. 

"  11  a  soutenu,  en  premier  lieu,  qu'il  fallait,  quant  a  l'mviolabilite' 
"  de  la  personne,  distinguer  entre  lea  ambassadeura  et  les  consuls : 
"  les  premiers  souls  sont  inviolables  quand  ils  ont  et£  recus  et 
"  accr&lites,  les  seconds  ne  le  sont  pas. 

"  En  second  lieu,  pour  6tre  affiranchi  de  la  contrainte  par  corps, 

(a)  Gautte  des  Tribunaux,  August  6, 1842.    Numero  478a 
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"  F&ranger  doit  avoir  obtenu  da  gouvernement  l'autorisation 
"  d'etabhr  son  domicile  en  France. 

"  En  troisieme  lieu,  le  d£biteur  Stranger,  qui  peut  d'une  moment 
14  a  l'autre  quitter  le  sol  qu'il  habite  poor  transporter  sa  residence 
"  ailleurs,  est  un  veritable  deiuteur  forain,  et  comme  tel  soumis  aux 
"  dispositions  <le  Particle  822  du  Code  de  Procedure  Civile. 

"  M.  le  sabetitut  Meynard  de  Frank,  a  reproduit  et  discute*  avec 
"  methode  et  clarte1  les  divers  argumens  des  parties. 

"  S'appuyant  de  Fautoritc  de  Merlin  et  de  celle  de  la  jurispru- 
"  dence,  il  a  fait  ressortir  la  difference  de  position  qui  existe  entre 
"  les  ambassadeurs,  ministres,  envoyls,  residens,  charges-d'afiaires, 
"  et  les  consuls. 

"  l  Les  consuls  des  nations  e'trangeres,'  a  dit  ce  magistrat,  '  sont 
"  en  France  ce  qu'ils  sont  dans  tous  les  Stats  de  FEurope,  des  pro- 
"  tecteurs,  quelquefois  juges  de  marchands  de  leur  nation,  d'ordi- 
"  naire  m&me  des  marchands  que  Ton  envoie  non  pour  representor 
**  leur  prince  aupres  d'une  autre  Puissance  souveraine,  mais  pout 
"  proteger  leurs  compatriotes  en  ce  qui  regarde  le  negoce,  souvent 
"  aussi  pour  connattre  et  decider  des  differends  qui  peuvent  s'elever 
"  entre  eux  au  sujet  de  ces  sortes  d'affaires. 

"  '  H  n'y  a  pas  de  consuls,  mdme  parmi  ceux  a  qui  des  trails 
a  expres  attribuent  la  qualite  de  juges,  qui  aient,  a  Finstar  des 
"  ambassadeurs,  le  caractere  repr£sentatif,  d'ou  decoule  essentielle- 
"  raent  Findependance  de  Fautorite*  locale. 

"  *  Aussi,  quoiqu'il  soit  de  regie  constante  qu'un  ambaraadeur  no 
"  peut-etre  traduit  devant  les  Tribunaux  du  pays  ou  il  reside 
"  comme  tel  pour  raison  des  dettes  qu'il  a  contractees  envers  les 
"  habitans  de  ce  pays,  il  est  certain  qu'il  en  est  autrement  des  consuls, 
"  qui  tous  les  jours  sont  cites  dans  nos  Tribunaux  a  la  requite  des 
"  Francais  envers  lesquels  ils  se  sont  obliges.'  (Aix,  14  Aout 
"  1829.— Paris,  26  Mars  1840.—28  Avril  1841.) 

"  M.  Favocat  du  Koi  s'explique  ensuite  sur  la  seconde  question 
"  relative  a  la  maniere  dont  F&ranger  doit  avoir  domicile  £tabli 
u  en  France  pour  echapper  a  la  contrainte  par  corps. 

"  Analysant  et  combinant  d'une  part  les  dispositions  des  lois  de 
"  1807  et  de  1832  sur  la  contrainte  par  corps,  de  l'autre  les  diverses 
"  decisions  des  Cours  sur  Fapplication  de  ces  lois,  le  ministere 
"  public  en  conclut  que  l'autorisation  du  gouvernement  n'est  pas 
"  rigoureusement  nlcessaire,  et  qu'il  appartient  aux  Tribunaux 
"  d'apprecier  les  circonstances  d'apres  lesquelles  Fetranger  doit  elxe 
"  considere"  comme  ay  ant,  ou  non,  son  domicile  en  France.  (Cassa- 
"  tion,  20  Aout  1811.— 6  Fevrier  1826.— 15  Mars  1831.) 

*'  M.  Favocat  du  Koi  estime  que,  dans  Fespece,  M.  d'Abaunza, 
11  qui  reside  en  France  depuis  1833,  qui  s'y  est  mari6,  qui  y  est 
"  attach^  comme  consul  de  FUraguay,  justifie  suffisamment  qu'il  y  a 
"  son  domicile,  et  que  sous  ce  rapport,  il  doit  fore  affranchi  de  con- 
"  trainte  par  corps. 
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"  II  ne  saurait,  par  la  m£me  raison,  Stre  considere*  comme  tin 
"  d^biteur  forain,  et  des-lors  la  saisie  conservatoire  pratiquee  but 
"  lui  est  nolle. 

"  Apres  en  avoir  deliber£,  le  Tribunal  :— 

"  l  Attendu  que  si  les  agens  diplomatiques  jouissent  de  oertainea 
u  immunites,  c'eet  parce  qu'ils  repr&entent  leur  gouvernement  vis- 
"  a-vis  d'un  autre  gouvernement,  mais  que  les  simples  consuls  ne 
"  peuvent,  sous  ce  rapport,  pr^tendre  a  aucune  assimilation,  puis- 
"  qu'ils  ne  sont  que  des  ibnctionnaires  delegues  pour  protejger  et 
u  regler  les  inter&s  privls  de  lours  nationauz ; 

"  '  Qu'ainsi  la  quality  d'agent  consulaire,  que  reclame  Carlier 
"  d'Abaunza,  ne  saurait  Paffranchir  de  l'exercice  des  poursuites 
«  dirigees  centre  lui  par  Abrassart; 

"  '  Attendu  que  la  residence  prolong£e  d'un  Stranger  et  meme 
"  son  manage  en  France  ne  sauraient  lui  faire  obtenir  les  droits 
"  resultant  de  l'e'tablissement  du  domicile,  qui  ne  peat  avoir  lieu 
"  que  dans  les  termes  pre1  vus  par  l'article  13  du  Code  Civil,  e'est-a- 
"  dire,  avec  Fautorisation  royale ; 

"  *  Que,  suivant  les  termes  de  l'article  16  de  la  loi  du  17  Avril 
"  1882,  un  Itablissement  du  commerce  ou  la  propriety  d'immeublea 
**  sur  le  territoire  Francais,  qui  supposent  dans  ces  deux  cas  une 
"  longue  residence,  n1ont  pour  effet  que  de  mettre  r&ranger  a 
"  l'abri  d'une  arrestation  provisoire,  mais  ne  l'amranchissent  pas  de 
"  la  oontrainte  par  corps  exercee  dans  les  termes  de  Particle  14  de 
"  la  m&ne  loi,  et  qui  est  la  consequence  de  la  quality  d'e1  tranger. 

"  '  D£boute  Carlier  d'Abaunza  de  sa  demande  afin  de  mise  en 
"  liberty  et  de  nullity  d'ecrou,  etc.' " 


Cour  Royale  de  Paris  (111—  Ckambre). 

(Presidenoe  de  M.  Simonneam) 

Audience  de  28  AvriL 

LIQUIDATKUR  CHABOti   DE  OEBEB.— ACTES    DE    GESTION. — ACTION    PEE- 
SONNELLE. — QUALITE  DE  CONSUL. — CONTBAINTE  PAB  CORPS  (6). 

1°  Le  liquidateur  (Tune  societe,  charge'  en  outre  de  gerer  et  admi- 
nistrer  Ve'tablissement  social  sous  sa  responsabiliU  person- 
nelle,  est-il  personnellement  tenu  et  par  corps  des  engager/tens 
par  lui  souscrits  ?    (Oui.) 

2°  La  qualite  de  consul  d'une  Puissance  etrangere  dont  ce  liqui- 
dateur serait  revetu,  le  soustrairait-elle  a  la  oontrainte  par 
corps?    (Non). 

44  Ainsi  jug^  par  Farrgt  suivant : — 

"  '  La  Cour,  en  ce  qui  touche  1'appel  principal* 

(ft)  Gazette  dee  Tribunaia,  May  9, 1841.    Numero  4390. 
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u  '  Considerant  qu'Hermann  Belong  n'a  pas  £t£  seulementnomme* 
u  liquidateur,  mais  qu'il  a  6t6  charge1  de  gerer  et  administrer  l'6ta- 
"  blissement  sous  sa  responsabilite'  personnelle ;  qu'il  a  accepts 
"  cette  doable  mission  et  a  fait  des  actes  de  gestion. 

"  '  En  ce  qui  touche  1'appel  incident  de  Boulle*  et  Filon. 

"  *  Considenint  que,  quand  Delong  justifierait  de  sa  quality  de 
u  consul,  cette  quality  ne  lui  donnerait  pas  le  caractere  d'agent 
u  diplomatique,  et  qu'il  ne  jouirait  pas  des  immunites  accordees  a 
"  ce  titre ;  que  par  consequent,  Delong  peut-etre  soumis  a  la  con- 
"  trainte  par  corps. 

"  *  Oonfirme  sur  1'appel  principal,  infirme  but  l'appel  incident/ 

"  (Plaidans :  M*  Poulain  pour  Hermann  Delong  appelant,  et  M° 
"  Durand-St-Amand  pour  Boulle  et  Filon,  int.) 


Appeal  in  Case  of  B* Abuanza. 

Cour  Royale  de  Paris  (11**  Chambre). 
(Presidency  de  M,  Algier.) 
Audience  du  25  Aotti. 

COHSUL.  — CONTRAINTE    PAR     CORPS.  —  DOMICILE     DK     L'ItRANGER. — 

DtiBITEUR  P0RAIN  (c). 

1°  Lee  consuls  itrangers,  sans  mission  diplomatique,  ne  participent 
point  aux  immunites  dont  jouissent  les  ambassadeurs  et  envoyes 
des  Puissances  itrangeres ;  en  tons  cos,  Us  ne  peuvent  exciper  de 
leur  qualite  devant  les  Tribunaux  qu'autant  qu'ils  out  requ  /'exe- 
quatur du  gouvernement  Franqais. 
2°  Une  residence  prolonged  en  France,  un  itablissement  par  mariage, 
ne  suffisent  pas  pour  constituer  en  faveur  de  Vdtranger  un  domi- 
cile legal  de  nature  a  Vaffranckir  de  la  contrainte  par  corps ;  le 
domicile  exigipar  V article  14  de  la  loi  du  17  Avril  1832,  ne  peut- 
etre  acquis  qu'aux  conditions  imposees  par  Particle  13  du  Code 
Civil. 
3°  ISetranger  non  domicilii  en  France,  et  qui  n'y  possede  ni  tro- 
meuble,  ni  etablissement,  peut-Stre  considere  comme  dSbiteur  forain 
dans  le  lieu  mime  ou  il  a  etdbli  sa  residence,  et  est  des-lors  pas- 
sxble  de  same  conservatoire. 
"  M.  Carlier  d'Abaunza,  Marquis  de  la  Fuente  Hermosa,  Espa- 
"  gnol  de  naissance,  habite  Paris  depuis  1833.    II  n'a  obtenu  a 
11  aucune  epoque  1'autoriaation  du  roi  d'&ablir  son   domicile   en 
"  France ;  mais  il  a' est  marie'  a  Paris,  et  a  continue*  d'y  resider  sans 
"  interruption.     Sans  profession  jusqu'alors,  M.  Carlier  d'Abaunza 
"  a  e"te  pourvu  en  1840  du  titre  de  consul-general  de  la  republique 

«  —  ■  ■  ■      ■  ■  ..  i  ii  i         n    ■  i  .i    - 

(c)  Gazette  des  Tribunaux,  September  5  and  6, 1842,    Numero  4809. 
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"  orientals  de  l'Uraguay,  et  quoiqu'il  n'ait  point  encore  obtenu 
u  d' 'exequatur  du  gouvernement  Francais,  il  serait  en  oe  moment, 
"  d'apres  sa  pretention,  charge  des  fonctions  de  ministre  plenipo- 
u  tentiaire  de  l'Uraguay,  en  1'absence  du  titulaire.  C'est  dans  cea 
"  circonstanoes  que  M.  Carlier  d'Abaunza  a  £te"  incarc£r£  provi- 
"  soirement  en  quality  d'&ranger,  et  que  le  mobilier  garnissant  son 
"  appartement  a  e^  frappe'  d'une  aaiaie  conservatoire,  a  la  requete 
•"  de  Abrassart,  son  tapissier,  creancier  d'une  somme  aasez  im- 
"  portante  poor  travaux  et  fournitures  de  son  £tat. 

"  Sur  la  demande  en  condamnation  et  en  validity  de  la  saisie 
"  formed  par  le  creancier,  M.  d'Abaunza  a  forme*  reconventionnelle- 
"  meat  une  demande  en  nullity  de  l'ecrou  et  de  la  Baisie  conser- 
"  vatoire,  se  fondant  1°  sur  sa  quality  de  consul-general  de  l'Uxa- 
"  guay,  et  sur  rinviolabttite"  qu'elle  doit  assurer  k  sa  personne ;  2° 
"  sur  sa  residence  prolonged  en  France  et  le  domicile  de  fait  et 
"  d'intention  qu'il  soutient  y  avoir  acquis ;  8°  enfin,  sur  l'exagera- 
"  tion  du  prix  des  fournitures  et  la  dissimulation  des  a-comptes 
"  pay£s. 

"  Sur  cea  contestations,  dont  nous  avons  deja  rendu  compte  dans 
"  la  Gazette  des  Tribunaux,  lorsqu'elles  se  sont  presentees  en  pre- 
"  miere  instance,  est  intervenu  le  jugement  suivant : — 

"  l  Attendu  que  si  lea  agens  diplomatiques  jouissent  de  certainea 
tl  immunites,  c'est  parce  qu'ils  representent  leur  gouvernement  vis- 
"  a- vis  d'un  autre  gouvernement,  mais  que  les  simples  consuls  ne 
"  peuvent,  sous  aucun  rapport,  pretendfe  a  aucune  assimilation, 
"  puisqu'ils  ne  sont  que  des  fonctionnaires  delegues  pour  proteger 
"  et  regler  les  intents  privet  de  leurs  nationaux ; 

"  '  Qu'ainsi  la  quality  d'agent  consulaire  que  reclame  Carlier 
"  d'Abaunza  ne  saurait  J'anranchir  de  l'exercice  des  poursuites  di- 
"  rig^es  contre  lui  par  Abrassart ; 

-  "  '  Attendu  que  la  residence  prolonged  d'un  Stranger,  m£me  son 
"  mariage  en  France,  ne  sauraient  lui  faire  obtenir  des  droits  resul- 
"  tant  de  l'£tablissement  du  domicile,  qui  ne  peut  avoir  lieu  que 
"  dans  les  termes  pre v  us  par  Fart.  13  du  Code  Civil,  c'est- a-dire,  avec 
"  l'autorisation  royale; 

u  '  Que  suivant  les  termes  de  Tart.  16  de  la  loi  du  17  Avril  1832, 
"  un  eteblissement  de  commerce  ou  la  propriety  d'immeubles  sur 
"  le  territoire  Francais,  qui  supposent  dans  cea  deux  cas  une  longue 
"  residence,  n'ont  pour  effet  que  de  mettre  l'£tranger  a  l'abri  d'une 
"  arrestation  provisoire,  mais  ne  l'affranchissent  pas  de  la  contrainte 
"  par  corps  exercee  dans  les  termes  de  Fart.  14  de  la  m€me  loi,  et 
"  qui  est  la  consequence  de  la  quality  d'&ranger. 

"  '  En  ce  qui  touche  la  saisie  conservatoire  formee  sur  le  mobilier 
"  d'Abaunza; 

"  •  Attendu  que  sa  quality  d'etranger  etent  Itablie,  le  sieur  Abras- 
u  sart  avait  le  droit  de  former  une  saisie  conservatoire  sur  le 
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"  mobilier  de  son  de'biteur,  qui  doit  6tre  consider^  comme  d6biteur 
"  forain ; 

"  (  Le  Tribunal  d6boute  Carlier  d'Abaunza  de  sa  demande  en 
"  nullity  d'lcrou ;  le  condamne  par  corps  a  payer  a  Abrassart  la 
"  somme  de  2,700  francs,  a  laquelle  le  Tribunal  recluit  le  montant 
"  des  fournitures  faites;  declare  la  saiaie  conservatoire  bonne  et 
"  valable,  etc.' 

"AppeL 

"  Me  Jules  Favre,  pour  M.  Carlier  d'Abaunza,  a  soutenu  que 
"  soit  comme  consul,  soit  comme  Stranger  domicilii,  le  sieur  Carlier 
"  d'Abaunza  &ait  affranchi  de  la  contrainte  par  corps  prononc£e 
«  par  la  loi  du  17  Avril  1832. 

"  4  La  personne  des  agens  diplomatiques,'  a  dit  le  deTenseur,  '  est 
"  inviolable.  C'est  un  privilege  qui  r£sulte  de  leur  caractere 
"  mime,  et  de  l'autorite'  qui  leur  est  conferee  par  leurs  lettres  de 
"  creance.  Les  publicistes  donnent  pour  raison  de  cette  inviola- 
"  biHte*  qu'on  pourrait  leur  imputer  des  crimes  s'ils  pouvaient  etre 
"  punis  pour  des  crimes :  qu'on  pourrait  leur  supposer  des  dettes 
"  8*118  pouvaient  6tre  arrete's  pour  dettes.  11  firat  done  suivre  vis- 
'*  a-vis  des  ambassadeurs  les  regies  tirees  du  droit  des  gens,  et  non 
u  celles  qui  derivent  du  droit  politique.'  (V.  Wicquefort ;  M. 
"  Pardessus,  1448 ;  et  un  d6cret  de  la  Convention  du  13  ventose 
u  an  II.) 

"  Ce  principe  pos£,  le  d&enseur  s'efforce  de  prouver  que  le  titre 
"  de  consul-general,  dont  est  revgtu  son  client,  suffit  pour  assurer 
"  I'lnviolabilite*  de  sa  personne,  ind^pendamment  de  Y  exequatur 
"  qu'il  avoue  n'avoir  point  encore  £te*  obtenu  par  M.  Carlier  d'A- 
"  baunza. 

"  En  second  lieu,  M6  Jules  Favre  s'appuie  but  l'autorit^  de  Mer- 
"  lin  pour  soutenir  que  les  Tribunaux  ont  plein  pouvoir  pour  deci- 
u  der,  d'apres  les  circonstances,  si  la  residence  prolongee  d'un 
"  Granger  en  France  n'£quivaut  pas  au  domicile  exig6  par  les  lois 
"  de  1807  et  de  1832  pour  affranchir  l'£tranger  de  la  contrainte  par' 
"  corps.  II  cite  par  induction  deux  arrets  de  la  Cour  de  Cassation 
"  des  20  Aout  1811,  et  6  Femer  1826,  un  arret  de  la  Cour  de  Paris 
"  du  15  Mars  1881. 

"  '  Enfin,'  dit  le  deTenseur,  l  si  l'habitation  continue  de  l'6tranger 
"  suffit  pour  lui  conferer  un  domicile  suffisant  au  point  de  vue  de  la 
"  contrainte  par  corps,  on  ne  peut,  sans  torturer  le  sens  de  la  loi, 
"  considerer  1' Stranger  dans  le  lieu  m&me  de  sa  residence  comme 
"  un  dlbiteur  forain.' 

"  Me  Bochet,  pour  M.  Abrassart,  a  reproduit  les  argumens  de  la 
u  sentence. 

"  *  M.  Carlier  d'Abaunza,'  a  dit  le  deTenseur,  '  se  prevaut  d'immu- 
u  niters  auxquelles  il  n'a  aucun  droit  S'il  a  le  titre  de  consul  de 
"  l'Uraguay,  il  n'en  a  jamais  ezerc^  legalement  les  fonctions,  en 
"  supposant  qu'il  les  ait  jamais  exercles,  par  la  raison  que  le  gou- 
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"  Ternement  Francais  lui  a  refuae  Y  exequatur*  En  effet,  M.  le 
"  ministre  des  affaires  6trangeres  a  certifie  ce  fait  dans  une  lettre 
"  adressee,  a  l'occasion  du  proces,  a  M.  le  procureur  du  Roi,  et 
"  a  ajoute  que  M.  d'Abaunza  n'avait  aucun  droit  aux  privileges 
"  dont  jouissent  lea  agent  diplomatique*.  Soutenir  que  le  refus 
"  $  exequatur  est  chose  mdifEerente,  et  que  lea  seulea  lettrea  de 
"  creance,  dont  M.  Carlier  peut&tre  porteur,  suffisent  pour  lui  aa- 
"  surer  lea  immunites  des  envoy^s  des  Puissances  Itrangeres,  c'est 
"  dire  qu'un  gouvernement  Stranger  aurait  le  droit  d'installer  chez 
"  nous,  et  malgr6  nous,  un  de  ses  nationaux,  et  de  l'afiranchir  deb 
"  lois  qui  regissent  tous  lea  Strangers  en  France. 

"  '  D'ailleurs,'  ajoute  le  deTenseur,  *  un  consul  n'est  pas  un  agent 
"  diplomatique.  (V.  Yattel,  Droit  des  Gens,  liv.  4,  ch.  5  :  ordon- 
"  nance  de  1681 ;  Cassation,  13  vendeiniaire  an  IX;  Ait,  14  Aout 
"  1829 ;  Paris,  28  Avril  1841.).' 

"  Sur  le  second  moyen,  le  deiensaur  invoque  l'autorit^  de  tous 
"  Ids  auteurs,  Merlin  except^,  et  deux  arrets  de  la  Cour  de  Paris, 
"  des  16  Aoat  1811,  et  2  Mai  1834,  pour  etablir  qu'en  matiere  de 
"  contrainte  par  corps  le  seul  domicile  dont  puisse  exciper  l'6tran- 
"  ger  en  France,  est  celui  qu'il  acquiert  conformement  a  l'article 
"  13,  du  Code  Civil,  c'est-a-dire,  avec  l'autorisation  du  roi.  U 
"  soutient,  par  lea  m£mes  motifs,  que  l'£tranger  qui  n'a  pas  de  do- 
"  micile  legal  en  France,  et  qui  n'y  possede  ni  immeubles  ni  eta- 
"  blissement  de  commerce,  doit  Stre  assimite  au  de'biteur  forain. 

"  La  Cour,  sur  les  conclusions  conformes  de  M.  l'avocat-general 
11  Boucly,  a  statue*  en  ces  termes : — 

"  ' Conaiderant  que  si  Carlier  d'Abaunza  a  recu  de  la  repubiique 
"  de  rUraguay  une  commission  de  consul-general  a  Paris,  il  est 
"  certain  qu'il  n'a  pas  obtenu  Y  exequatur  du  gouvernement  du  roi ; 
"  que  des-lors  il  n'est  pas  fonde  k  pretendre  aux  prerogatives  et 
"  immunites  qui  peuvent  appartenir  aux  consuls ; 

"  (  Conaiderant  que  l'appelant  ne  juatifie  pas  qu'il  soit  domicilii 
"  en  France ; 

"  4  En  ce  qui  touche  la  saisie  foraine : 

"  '  Adoptant  les  motifs  des  premiers  juges, 

«  « Confirme.' " 
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INTERNATIONAL  RELATIONS  OF  FOREIGN    SPIRITUAL    POWERS   WITH  THE 

STATE. — THE  POPE. 

No.  1. 

Since  the  accession  to  the  Papacy  of  Pius  IX.  changes,  the  im- 
portance of  which  is  as  jet  but  partially  and  dimly  seen,  have  taken 
place  with  respect  both  to  the  Temporal  and  Spiritual  relations  of 
the  Pontiff  of  die  Latin  Church,  which,  directly  or  indirectly,  affect 
his  International  status. 
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The  International  jurist  who  considers  the  change  effected  in  his 
Temporal  position  must  bear  constantly  in  mind  these  historical 
facts : — 1.  That,  since  the  beginning  of  this  century,  at  least,  to 
go  no  further  back,  the  position  of  the  Pope  as  a  temporal  prince 
has  been  maintained,  when  maintained  at  all,  by  the  intervention  of 
foreign  troops,  owing  allegiance  to  a  foreign  State.  2.  That  the  incor- 
poration of  the  Papal  dominions,  like  those  of  the  other  Italian  princes, 
into  the  Kingdom  of  Italy,  has  been  as  much  effected  by  the  will 
of  the  subjects  of  that  dominion,  as  the  placing  of  the  Hanoverian 
princes  on  the  throne  of  England,  the  establishment  of  the  Republic  in 
the  United  States  of  America,  or  the  recent  accession  of  a  prince  of 
the  House  of  Savoy  to  the  throne  of  Spain — all  facts  recognized  by 
the  States  of  the  civilized  world — have  been  effected  by  the  deliberate 
will  of  the  subjects  of  the  countries  in  which  these  changes  were 
made.  8.  That,  since  1848,  the  Pope  has  admitted  that,  without 
the  aid  and  protection  of  a  foreign  army,  he  cannot  govern  Rome 
as  a  temporal  prince. 

With  respect  to  the  Spiritual  position  of  the  Pope,  the  new  pre- 
tensions, or  the  revival  of  obsolete  and  practically-abandoned  pre- 
tensions, have  been  such  as  to  affect  or  concern  the  civil  governments 
of  foreign  States. 

Certain  new  dogmas  have  been  recently  promulgated  in  public 
instruments  by  the  Pope;  the  Immaculate  Conception;  those 
contained  in  the  Encyclic  Quanta  cura,  and  its  Syllabus,  which 
condemned,  and,  by  necessary  implication,  if  not  directly,  incul- 
cated disobedience  to,  the  law  of  foreign  States;  the  personal 
Infallibility  of  the  Pope,  set  forth  in  the  Constitutio  dogmatica 
(cap.  iv.)  beginning  Pastor  est  emus. 

These  promulgations  have  awakened  the  vigilance  of  foreign 
Governments,  and  already  induced  that  of  the  (North J  German 
Empire  to  make  a  very  material  alteration  in  the  civil  adminis- 
tration of  the  affairs  of  the  Roman  Catholic  clergy  (a) ;  an  alteration 
partly  grounded  on  the  feet  that  the  new  dogmas  have  created  a 

(a)  The  Prussian  Minister  of  Worship  and  Education  (Cultua  minis- 
tenum)  has.  during  the  present  reign,  discharged  the  duties  of  his  office 
with  the  aid  or  incumbrance  of  separate  denominational  boards — Roman 
Catholic  and  Protestant.    These  boards  are  now  abolished. 

"In  dem  bekannten  Erlass  des  Cultusministeriums  u.  s.  w.,  die  Auf- 
"  stellung  einer  Unterscheidung  swischen  der  romischer  Kirche  vor  und 
"  der  Kirche  nach  dem  Juli  v.  J.  (Le.  1870).  Vor  dem  18  Juli— so  sagt 
"  man — sei  die  romische  Kirche  eine  festbestimmte  gewesen,  nach  dem 
"  18  Juli  habe  sich  nicht  nur  eine  wesentliche  anderung  erfahren  sondern 
u  sie  sei  auch  gewissermassen  ins  Unsgewisse  gefallen,  weil  nunmehr  des 
"  Papst  sobald  er  ex-cathedrd  rede  abstract  gesprochen,  taglich  neue 
"  Glaubenssatze  aufstellen  konne  welche  von  allenAngehoripen  der  Kirche 
11  als  solche  anzunehmen  seien.  .  .  .  Selbst  im  gegenwartigen  Falle  hat 
"  die  preusskhe  Staatsregierung  der  Verkundong  der  neuen  Dogmen 
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division,  already  large,  and  said  to  be  increasing,  among  Roman 
Catholics:  those  who  refuse  to  recognise  and  adopt  the  novelties 
calling  themselves  Old  Catholics,  inasmuch  as  they  claim  to  stand 
upon  the  old  paths  of  their  Church,  and  designating  those  who  accept 
the  novelties  as  new  Catholics. 

Austria,  since  the  decree  of  Infallibility,  has  abandoned  her  con- 
cordat with  Rome.  Bavaria,  perhaps  regretting  that  she  did  not 
follow  Prince  Hohenlohe's  advice,  is  now  hesitating  as  to  the  course 
which  she  must  take ;  while  the  choice  of  the  most  learned,  pious, 
and  excommunicated  Dollinger  as  Rector  of  the  University  of 
Munich  is  a  circumstance  of  no  mean  significance. 

In  these  Commentaries  a  full  investigation  of  this  grave  subject 
would  be,  I  think,  improper;  but,  at  all  events,  would  require  more 
space  than  can  be  allotted  to  it. 

Certain  instruments  having  an  important  though  indirect  bearing 
upon  the  International  relations  of  the  Papacy  are  here  printed ;  and 

I  have  thought  that  the  following  chronicle  or  catalogue  may  be 
useful  to  those  who  wish  to  penetrate  further  than  I  am  able  to  do 
in  this  work  into  the  International  Ecclesiastical  history  of  this 
eventful  period. 

Dates  of  Important  Events  affecting  the  Relations  of  the  Pope 

with  Foreign  States,  1845-1871. 

1845.  Rossi  (French  ambassador  at  Rome)  to  Guizot.     (Guizot, 

Mem.  vii.  400). 

1846,  November  9.    Pius  DL  becomes  Pope.     (Ann.  Reg.  1846.) 

1848.  Pope  promises  new  constitution    to   his  subjects.      Rossi 

assassinated.     Pope  flies  from  Rome  to  Gaeta.   (lb.  1848.) 

1849,  Jan.    5.     Viscount  Palmerston  to  Marquis  of  Normanby. 

(Pari.  Papers,  1849.) 
Jan.  28.     Same  to  same. 

Feb.  2.     Prince  Castelcicala  to  Viscount  Palmerston. 
Feb.  10.     Viscount  Palmerston  to  Prince  Castelcicala. 
March   6.     Apostolic  Nuncio   at  Paris  to  Marquis  of  Nor- 
manby. 
March  27.     Viscount  Palmerston  to  Marquis  of  Normanby. 
French  troops  enter  Rome;  restore  Papal  Government. 
1856.  Note  or  Protest  of  Cavour  to  the  Congress  of  Paris  on  the 

state  of  Italy  (Ann.  Reg.  1856). 

"  keinerlei  Hinderniss  in  den  Weg  gelegt :  erst  dann,  ale  thatsachlich  das 
u  hervortrat,  was  vorher  befurchtet  wor,  daas  das  neue  Dogma  der  Unfehl- 
"  barkeit  einen  Conflict  mit  der  Staatsgewalt  hervorrief—  das  sicherste 
u  Zeichen  dafur,  dass  das  Dogma  nicht  allein  die  Rirche  sondern  auch  den 

II  Staat  bertthrt-— erst  dann  die  Regierung  zur  Sache  Stellung  grenommen 
"  urn  das  Recht  des  Staates  gegen  einen  Uebergriff  der  Kircne  zu  ver- 
"  theidigen." — Norddeutsche  Allgemeine  Zeitung,  Nr.  170,  25  JuLL 
Berlin,  1871.    See  also  Nr.  173,  28  Juli ;  Nr.  160,  24  JulL 
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1859.  Battle  of  Magenta  and  its  consequences.    Cardinal  Antonelli's 

Circular  invoking  support  of  European  Powers. 
Assembly  of  Bomagna  "  refuse  to  live  any  longer  under 
"  temporal  sway  of  the  Pontiff."     (lb.  1859.) 

1860.  Central  and  South  Italian  States  incorporated  in  Kingdom  of 

Italy.    (lb.  1860.) 

1861.  March  14.    Cavour  proposes  and  carries  by  the  unanimous 

vote  of  the  Chamber  of  Deputies,  "  that  the  King  Victor 
-  "  Emanuel  take  for  himself  and  his  successors  the  title  of 
"King  of  Italy."     (lb.  1861.) 
1864,  September  15.     Convention  between  France  and  Italy  as  to 
"  the  present  territory  of  the  Holy  Father  and  the  with- 
"  drawal  of  the  French  troops."    (lb.  1864.) 
This  was  followed  by  :— 

1864,  December  8.  The  Encyclic  Quanta  Ctura,  with  its  Syllabus. 

1865.  DepSche  de  M.  Drouyn  de  Lhuys  a  rAmbassadeur  de  France 

a  Madrid.    (Livre  jaune,  1866-4). 
October  6.     Letter  of  Pius  IX.  reproving  the  Archbishop  of 
Paris  for  holding  Gall  ican  opinions.    (Off.  Aktenstucke,  95 ; 
Compte  Rendu,  E.  Ollivier,  App.) 

1866,  November.     Circular  of  RicasoH  to  Italian  Prefects  as  to 

Borne. 

1867.  French  troops  again  enter  Rome. 

1869,  April  9.    Circular  letter  of  Prince  Hohenlohe  as  to  the  course 

which  Independent  States  ought  to  adopt  with  reference  to 

the  Vatican  Council. 
December  8.    Vatican  Council  assembles  at  Rome. 
.1870,  May  1.  The  Constitutio  Dogmatica,  cap.  iv.  Pastor  cetemusy 

containing  the  decree  "De  Romani  Panlifids  Infallibilitate" 

proposed. 
July  13.  Infallibility  of  the  Pope  voted  by  majority  of  Council. 

Austria  renounces  her  concordat  with  Rome. 
August  29.  Circular  of  Italian  Minister  (Visconti  Venosth) 

to  Italian  ministers  in    foreign    States.    (Pari.  Papers, 

187CM). 
September  8.    Letter  of  King  of  Italy  to  the  Pope. 
September  11.    Answer  of  the  Pope. 
September  22.    M.  Slnard,  minister  of  the  French  Republio 

at  Florence,  writes  that  "  the  Convention  of  15  September 

"  has  virtually  ceased  to  exist." 
October  9.  Plebiscite  of  Rome  and  the  provinces  desiring  union 

with  and  incorporation  into  the  Kingdom  of  Italy  accepted 

and  decreed  by  Italian  Government. 
October  17.   Circular  of  Cardinal  Antonelli  to  Papal  Nuncios 

abroad. 
October  18.    Letter  from  Itajian  Minister  for  Foreign  Affairs 

to  Italian  ministers  in  Foreign  States. 
VOL.  II.  U  U 


658  APPENDIX   IX. 

1870,  November  8.    Letter  of  Italian    Minister   at  Brussels  to 

Italian  Minister  for  Foreign  Affairs. 
November  14.     Letters  from  Italian  Minister  at  Madrid  to 
Minister  of  State  at  Madrid. 

1871,  May  13.     The  Italian  "  Statute  of  Guarantees "  as  to  the 

future  relations  of  the  Pope  with  the  Italian  Government. 
May  15.     Papal  Allocution  thereupon. 
July  3.     L'  insediamento  della  sede  del  Governo  in   Roma 

Gapitale  del  Regno.     (Gazzetta  Officiate,  Roma,  7  Luglio.) 

First  Council  of  Italian  ministers  under  the  King  of  Italy, 

in  the  Quirinal  Palace  at  Rome. 
July  22.    Debate  in  the  Assembled  Nationale  of  France  as  to 

taking  measures,  in  concert  with  other  States,  to  restore 

Rome  to  the  Pope. 


No.  2, 

Letter  to  Guizotfrom  Rossi  at  Rome.* 

April  27,  1845. 

"  Les  choses  sont  toujours  dans  un  6tat  deplorable,  et  il  n'y  a,  en 
"  ce  moment,  point  d'amelioration  a  esperer.  Bien  loin  de  songer 
"  a  seculariser  radministration  civile,  le  Pape  ne  veut  employer, 
"  meme  parmi  les  prelate,  que  ceux  qui  se  sont  faits  prgtres.  Il 
"  cela  8'ajoute  1'absence  de  tout  apprentissage  et  de  toute  carriere 
"  re'guliere.  Un  pr61at  est  apte  k  tout.  Le  president  des  armes 
"  e"tait  un  auditeur  de  rote.  C'est  comme  si  nous  prenions  un  con- 
u  seiller  de  cassation  pour  lui  confier  radministration  de  la  guerre. 
"  Quant  aux  finances,  c'est  une  plaie  dont  personne  ne  se  dissimule 
"  la  gravity.  On  marche  aujourd'hui  a  l'aide  d'un  expedient  Le 
"  gouvernement  a  achete*  1'apanage  que  le  prince  Eugene  de  Beau- 
"  harnais  avait  dans  les  Marches.  II  Fa  immectiatement  revendu  a 
"  une  compagnie  compose  de  princes  romains  et  d'hommes  d'affaires. 
"  Les  acheteura  verseront  le  prix  dans  le  tr£sor  pontifical  en  plu- 
"  sieurs  payements,  longtemps  avant  l'epoque  ou  le  gouvernement 
"  pontifical  devra  payer  la  Baviere.  C'est  la  l'expldient.  En  d£fi- 
"  nitive,  c'est  un  emprunt  fort  cher. 

"  Cette  situation  se  complique  des  jesuites.  Us  sont  miles  id  a  tout, 
"  ite  ont  des  aboutissants  dans  tons  les  camps ;  Us  sont  pour  tous  un 
"  sujet  de  craintes  ou  d'esperances.  Les  observateurs  superficiels 
"  peuvent  facilement  s'y  tromper,  parceque  la  Soci&e*  de  Jlsus 
"  pre*sente  trois  classes  d'hommes  bien  distinctes.  Elle  a  des  hommes 
"  purement  de  lettres  et  de  sciences,  qui  devinent  peut-etre  les  menees 
"  de  leur  compagnie  mais  qui  y  sont  Strangers  et  peuvent  de  bonne 
"  foi  affirmer  qu'ils  n'en  savent  rien.     La  seconde  classe  se  compose 

*  See  p.  415,  note  (p). 


APPENDIX  IX.  659 

"  d'hommes  pieux  et  quelques  peu  creclules,  sincerement  convaincus 
"  de  la  parfaite  innocence  et  abnegation  de  leur  ordre,  et  qui  ne 
"  voient,  dans  les  attaques  contre  lea  jesuites,  que  d'affreuses  ca- 
"  lomnies.  Lea  premiers  attdrent  les  gens  d'esprit,  les  seconds  les 
"  ames  pieuses.  Sous  ces  deux  couches  se  cache  le  jesuitisme  pro- 
"  prementdit,  plus  que  jamais  actif,  ardent,  voulant  ce  que  les  j6suitefl 
"  ont  toujours  voulu,  la  contre-revolution  et  la  theocratie,  et  con- 
"  vaincus  que  dans  peu  d'ann£es  ils  seront  les  maitres.  Un  de  leurs 
"  partisans,  et  des  plus  habiles,  me  disait  hier  a  moi-mgme  :  '  Yous 
u  verrez,  Monsieur,  que,  dans  quatre  ou  cinq  ans,  il  sera  6tabli,* 
"  xn&me  en  France,  que  l'instruction  de  la  jeunesse  ne  peut  appar-< 
"  tenir  qu'au  clergeV  II  me  disait  cela  sans  provocation  aucune  de 
((  ma  part,  uniquement  par  l'exublrance  de  leurs  sentiments  dans 
"  ce  moment.  lis  croient  que  des  millions  d'hommes  seraient  pr£ts 
"  a  faire  pour  eux  en  Europe,  ce  qu'ont  fait  les  Lucernois  en  Suisse: 

"  C'eat  la  un  reve  :  il  est  vrai,  au  contraire,  que  l'opinion  g£ne*- 
"  rale  Brieve  tous  les  jours  plus  redoutable  contre  eux,  m£me  en 
"  Italie ;  mais  il  est  egalement  certain  que  leurs  moyens  sont  consi- 
"  durables ;  ils  disposent  de  millions,  et  leur  fonds  augmentent  sans 
"  cease;  leurs  affilies  sont  nombreux  dans  les  hautes  classes;  en 
"  Italie,  ils  les  ont  trouve's  particulierement  a  Rome,  a  Modene  et  a 
"  Milan.  A  Milan  on  tient  des  sommes  £normes  &  leur  disposition, 
"  pour  le  moment,  ou  ils  pourront  s'y  Itablir  et  s'en  servir.  Je  sais 
<(  dans  quelles  mains  elles  se  trouvent.  Ici,  ils  sont  maitres  absolus 
"  d'une  partie  de  la  haute  noblesse  qui  leur  a  livre*  sea  enfants. 

"  Ce  qui  est  important  pour  nous,  c'est  qu'il  est  certain  et  en 
"  quelque  sorte  notoire  que  leurs  efforts  se  diligent  en  ce  moment, 
"  d'une  maniere  toute  particuliere,  vers  deux  points,  la  France  et  le 
"  futur  Conclave.  Au  fond,  ces  deux  points  se  confondent,  car  c'est 
"  Burtout  en  vue  de  la  France  qu'ils  voudraient  un  Pape  qui  leur  fut 
"  plus  infeode*  que  le  Pape  actuei 

"  Je  suis  convaincu  que  le  Saint-Pere  ne  se  doute  pas  de  toutes 
"  leurs  menees  et  de  tous  leurs  projets.  Je  vais  plus  loin ;  je  crois 
"  qu'il  en  est  de  mime  de  leur  propre  general,  le  pere  Roothaan ;  je 
"  ne  le  connais  pas;  mais  d'apres  tout  ce  qu'on  m'en  dit,  il  est 
"  comme  le  Doge  de  Venise  dans  les  derniers  siecles ;  le  pouvoir  et 
"  les  grands  secrets  n'£taient  pas  a  lui ;  ils  n'appartenaient  qu'au 
44  conseil  des  Dix. 

"  Telle  est  la  situation  generate.  Voici  la  notre.  Votre  Excel- 
"  lence  me  permettra  de  lui  parler  avec  une  entiere  franchise ;  il  est 
44  important  de  ne  pas  se  faire  d'illusion  sur  un  6tat  de  choses  qui 
"  peut  devenir  grave  d'un  instant  a  l'autre. 

44  Le  Saint-Pere  et  le  gouvernement  pontifical  sont  pen^trls  d'une 
44  admiration  sincere  pour  le  Roi,  pour  sa  haute  pense'e,  pour  le 
"  systeme  politique  qu'il  a  fait  prevaloir.  Sans  bien  comprendre 
44  tous  les  dangers  qu'on  avait  a  vaincre,  toutes  les  difficult^  qu'on 
44  a  du  surmonter,  ils  sentent  confusement  qu'ils  etaient  au  bord  d'un 
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"  abfme,  et  qu'ils  doivent  leur  salut  a  la  politique  du  gouvernement 
"duRoi. 

"  Leur  reconnaissance  est  vraie,  maia  elle  n'est  ni  satisfaite,  ni 
"  e^lairee.  Parce  qu'on  a  arr&te  l'esprit  de  revolution  et  de  d£- 
"  sordre,  lis  sont  convaincus  qu'on  peut  faire  davantage  et  revenir 
"  vers  le  passe.  Tout  ce  qu'on  a  fait  pour  eux  n'est  pour  eux  qu'un 
"  a-compte.  Ignorant  jusqu'aux  choses  lea  plus  notoires  chez  nous, 
"  ne  voyant  la  France  et  l'Europe  qu'a  travers  trois  ou  quatre  m6- 
"  chants  journaux,  ne  recevant  d'informations  detailiees  que  d'un 
11  c6te\  car  les  homines  senses  et  mod£r£s  n'osent  pas  tout  dire,  de 
"  peur  d'etre  suspects  et  annihiies,  les  chefs  du  gouvernement  pon- 
"  tifical  partagent  au  fond,  dans  une  certaine  mesure,  les  esp&ances 
a  des  fanatiques ;  seulement,  il  n'ont  pas  la  m£me  ardeur,  la  meme 
"  impatience ;  ils  comptent  sur  le  temps,  sur  les  tenements,  sur  leur 
u  propre  inaction ;  ils  se  flattent  de  gagner  sans  jouer.  lis  ne  ferbnt 
"  rien  oontre  le  Roi,  sa  dynastie,  son  gouvernement ;  mais  ils  aime- 
"  raient  bien  ne  rien  faire  aussi  qui  put  deplaire  aux  ennemis  du 
11  Roi,  de  la  France,  de  nos  institutions.  Tout  ce  qu'ils  ont  de 
"  lumiere,  de  raison,  de  prudence  politique,  est  avec  nous  et  pour 
"  nous ;  leurs  antecedents,  leurs  prejug^s,  leurs  souvenirs,  leura 
"  habitudes  sont  contre  nous.  Quand  on  pense  que  c'est  a  de  vieux 
"  religieux  que  nous  avons  a  faire,  on  comprend  combien  il  est 
"  diffieile  de  leur  feire  sentir  les  necessit^s  des  temps  modernes  et 
"  des  gouvernements  constitutionnels ;  nous  ne  leur  parlons  que  de 
"  choses  obscures  pour  eux  et  d£sagreables ;  nos  adversaires  ne  les 
"  entretiennent  que  de  pensees  qu'ils  ont  toujours  nourries ;  nous 
"  contrarions  tous  leurs  souvenirs  et  leurs  penchants ;  nos  adversaires  • 
"  les  r£veillent  et  les  caressent. 

"  Dans  cet  £tat  de  choses,  ce  n'est  pas  par  quelques  entretiens 
"  officiels,  de  loin  en  loin,  avec  le  cardinal-secretaire  d'£tat  et  le 
"  preset  de  la  Propaganda  qu'on  peut  traiter  id  avec  succes  les 
u  affaires  du  Roi.  II  n'y  a  ici  ni  une  cour,  ni  un  gouvernement  tela 
"  qu'on  en  voit  et  concoit  ailleurs.  II  y  a  un  ensemble  tres-com- 
14  plique  et  eui  generis.  Le  mode  d'action  ne  peut  pas  €tre  ici  le 
14  mime  que  partout  ailleurs. 

"  Sans  doute  a  la  rigueur,  grace  a  l'autorite  morale  du  Roi  et  a 
11 l'importance  politique  de  la  France,  il  ne  serait  pas  impossible 
"  d'enlever  ici  une  question  comme  a  la  pointe  de  r^p^e.  Quand 
"  on  ne  leur  laisserait  absolument  d'autre  choix  que  de  c£der  ou  de 
"  se  brouiller  avec  la  France,  ils  c£deraient.  Mais  ce  moyen  violent 
"  ne  pourrait  6tre  employe  que  dans  un  cas  extreme,  et  les  excep- 
"  tions  ne  sont  pas  des  regies  de  conduite. 

"  Comme  regie  de  conduite,  il  ne  faut  pas  oublier  que  rien  d'im- 
"  portant  ne  se  fait  et  ne  s'obtient  ici  que  par  des  influences  indi- 
"  rectes  et  variees.  Ici  les  opinions,  les  convictions,  les  determina- 
"  tions  ne  descendent  pas  de  haut  vers  le  bas,  mais  remontent  du 
"  bas  vers  le  haut.     Celui  qui,  par  une  raison  ou  par  une  autre. 
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"  plait  aux  subalternea  ne  tarde  pas  a  plalre  aux  maitres.    Celui 
"  qui  n'a  pin  qu'aux  maitres  se  trouve  bient6t  iaoU  et  impuissant. 

"  Lea  influences  subaltemes  et  tontes-puissantes  sont  de  troia 
41  especes :  le  clerg£,  le  barreau  et  lea  hommes  d'affaires,  ce  qui 
"  comprend  lea  hommes  de  finance  et  certains  comptables,  race  par- 
"  ticuliere  a  Rome,  et  qui  exerce  d'autant  plus  d'influence  qu'elle 
"  seule  connait  et  fait  lea  affaires  de  tout  le  monde.  Qu'une  v£rite* 
41  parvienne  a  s'6tablir  dans  les  sacristies,  dans  les  Etudes  et  dans  lee 
"  compute'steries,  rien  n'y  resistera  et  reciproquement. 

"  Votre  Excellence  voit  des  lors  quel  est  le  travail  a  entreprendre 
"  ici  si  on  vent  re'ellement  se  mettre  a  m&me  de  faire  les  affaires  du 
"  Roi  et  de  la  France  sans  violence,  sans  secousse,  sans  bruit.  Je 
"  dois  le  dire  avec  franchise ;  ce  travail  n'a  pas  meme  Ste"  com- 
"  mence\  J'ai  trouve'  l'ambaasade  toute  entiere  n'ayant  abaolument 
"  de  rapport  qu'avec  les  salons  de  la  noblesse  qui  sont,  comme  j'ai 
"  deja  eu  rhonneur  de  vous  Fecrire,  complement  Strangers  aux 
"  affaires  et  sans  influence  aucune.  Je  lea  frequente  ausai,  et  je 
"  vois  clairement  ce  qui  en  est  Un  salon  politique  n'existe  paa 
"  a  Rome. 

"  Cet  £tat  de  chosee  me  semble  facheux  et  pourrait  devenir  un 
"  danger.  Les  amis  de  la  France  se  demandent  avec  inquietude 
"  qu'elle  serait  son  influence  ici  si,  par  malheur,  un  conclave  venait 
"  a  s'ouvrir.  A.  la  verity,  la  saute1  du  Saint-Pere  me  paratt  bonne ; 
"  il  a  bien  vonlu  m'en  entretenir  avec  detail,  et  la  gaiete*  m&me  de 
"  l'entretien  confirmait  les  paroles  de  Sa  Sainted.  IL  n'en  est  pas 
"  moins  vrai  qu'il  y  a  ici  des  personnes  alarmees  on  qui  feignent  de 
"  l'&tre ;  elles  vont  disant  que  l'enflure  des  jambes  augmente,  que  le 
"  courage  moral  soutient  seul  un  physique  delabr£  et  qui  peut 
"  tomber  a  chaque  instant.  Encore  une  fois,  ces  alarmes  me  pa- 
"  raissent  fausses  on  prematurees ;  en  parlant  de  ses  jambes,  le  Pape 
"  m'a  dit  lui-meme  que,  tres-bonnes  encore  pour  marcher,  elles 
"  4taient  un  pen  roides  pour  les  genuflexions,  et  que  cela  le  fatiguait 
u  un  pen.  A.  son  age,  rien  de  pins  naturel,  sans  que  cela  annonce 
"  une  fin  prochaine.  Qnoiqu'il  en  soit,  1'ouverture  prochaine  d'un 
"  conclave  n'est  pas  chose  impossible  et  qu'on  pnisse  perdre  de  vue. 
"  Dans  l'etat  actual,  nous  n'aurions  pas  meme  les  moyens  de  savoir 
"  ce  qui  s'y  passerait;  notre  influence  serait  nulle." 

(Guizot,  Mimoire  de  man  Temps, 
tome  vii.  pp.  400  to  406.) 
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No.  8. 

CORRESPONDENCE  OF  THE  ENGLISH  SECRETARY  OF  STATE  FOR  FOREIGN 
AFFAIRS,  RESPECTING  THE  AFFAIRS  OF  ROME,  PRESENTED  TO  PARLIA- 
MENT, 15TH  JUNE,  1849. 

No.  I. 
Viscount  Palmerston  to  the  Marquis  of  Normanby. 

"Foreign  Office,  January  5, 1849. 
"  (Extract.) 

"  Ik  regard  to  the  present  position  of  the  Pope,  I  have  to  ob- 
"  serve  that  no  doubt  it  is  obviously  desirable  that  a  person  who  in 
"  his  spiritual  capacity  has  great  and  extensive  influence  over  the 
"  internal  affairs  of  most  of  the  countries  in  Europe,  should  be  in 
"  such  a  position  of  independence  as  not  to  be  liable  to  be  used  by 
"  any  one  European  Power  as  a  political  instrument  for  the  annoy - 
"  ance  of  any  other  Power;  and  in  this  view  it  is  much  to  be  wished 
"  that  the  Pope  should  be  sovereign  of  a  territory  of  his  own. 

"  On  the  other  hand,  if  it  be  admitted  as  a  general  principle, 
u  that  questions  and  differences  between  the  people  and  the  sove- 
"  reign  of  each  State  should  be  left  to  be  settled  by  those  parties 
"  without  the  interference  of  any  foreign  armed  force,  it  is  not  easy 
"  to  see,  in  the  peculiar  position  of  the  Pope  with  regard  to  his 
"  subjects,  what  should  make  the  Roman  States  an  exception  to  this 
"  general  rule. 

"The  main  circumstance  in  which  the  relations  between  the 
"  Pope  and  his  subjects  differ  from  the  relations  which  subsist  be- 
"  tween  other  Sovereigns  and  their  subjects,  is  that  the  Pope  does 
"  not  reign  either  by  hereditary  right  or  by  the  choice  of  the  people 
"  whom  he  governs,  but  that  he  is  elected  by  the  College  of  Cardi- 
"  nals,  a  body  which  is  not  in  its  constitution  national,  which  is  I 
"  believe  self-elected,  and  of  which  about  a  half  are  not  natives  of 
"  the  State  for  which  they  choose  the  sovereign. 

"  These  circumstances  would  seem  to  render  it  the  more  incum- 
"  bent  on  the  Pope  to  give  to  his  subjects  the  requisite  securities  for 
"  good  government,  and  these  circumstances  would  also  appear  to 
"  render  it  the  less  justifiable  for  any  foreign  Powers  to  use  armed 
"  interference  in  order  to  assist  the  Pope  in  maintaining,  if  he  were 
"  so  disposed,  a  bad  system  of  government. 


No.  n. 

Viscount  Palmerston  to  the  Marquis  ofNormanby. 

"  Foreign  Office,  January  28, 1849. 

"  (Extract.) 

"  With  regard  to  the  proposal  made  by  Austria  to  France  for  a 
"  combined  military  action  by  Austria,  France,  and  Naples,  for  the 
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"  purpose  of  re-establishing  the  Pope  in  the  Roman  States,  your 
"  Excellency  will  say  that  Her  Majesty's  Government  concur  with 
"  the  Government  of  France  in  viewing  with  much  regret  this  an- 
"  nouncement  of  the  wishes  and  intentions  of  the  Austrian  Govern- 
"  ment.  Her  Majesty's  Government  do  not  pretend  to  pass  judg- 
"  ment  in  respect  to  those  differences  between  the  Pope  and  his 
"  subjects  which  led  to  the  retirement  of  the  Pope  to  Gaeta ;  but 
"  Her  Majesty's  Government  would  upon  every  account,  and  not 
"  only  upon  abstract  principle  but  with  reference  to  the  general 
"  interests  of  Europe,  and  from  the  value  which  they  attach  to  the 
"  maintenance  of  peace,  sincerely  deprecate  any  attempt  to  settle 
"  the  differences  between  the  Pope  and  his  subjects  by  the  military 
"  interference  of  foreign  Powers. 

"  It  appears  to  Her  Majesty's  Government,  as  at  present  in- 
"  formed,  that  those  differences  are  not  of  such  a  nature  as  to  pre- 
"  elude  the  hope  that  they  might  be  accommodated  by  the  diplomatic 
"  interposition  of  friendly  Powers,  and  it  is  needless  to  observe  how 
"  much  better  such  a  mode  of  settlement  would  be  than  an  autho- 
"  ritative  imposition  of  terms  by  the  force  of  foreign  arms. 

"  With  respect  to  the  attitude  which  Great  Britain  would  in  any 
"  case  assume  in  regard  to  these  affairs,  your  Excellency  will  eay 
"  that  the  attitude  of  this  country  would  be  that  of  observation^ 
"  and  that  Great  Britain  could  take  no  part  in  such  matters  beyond 
"  expressing,  if  it  should  appear  to  be  necessary,  the  opinion  which 
"  Her  Majesty's  Government  might  entertain  thereupon. 

"  These  affairs,  however  important  in  their  bearing  upon  the 
"  general  interests  of  Europe,  do  not  immediately  affect  any  direct 
"  interests  of  Great  Britain ;  and  whatever  turn  therefore  the** 
"  affairs  may  take,  Her  Majesty's  Government  do  not  foresee  that 
"  it  is  likely  that  the  course  of  these  events  would  afford  to  the 
"  British  Government  any  just  reason  for  departing  from  that 
"  passive  and  observant  attitude  which  the  position  of  Great  Britain 
"  in  regard  to  these  affairs  seems  naturally  to  point  out." 


No.  in. 

Prince  Castelcicala  to  Viscount  Palmerston. 

tl  Londra,  2  Febbrajo,  1849. 

"  Le  tribolazioni  che  soffire  il  Sommo  Pontefice,  profugo  dalla  sua 
"  capitale  e  rifugiato  in  Gaeta,  contristano  a  ragione  tutto  l'orbe 
"  Gattolico,  e  destano  1'  ansieta  e  '1  desiderio  universale  di  vedere 
"  Sua  Santita  prestamente  restituita  alia  indipendenza  ed  alia  dig- 
"  nita  primiere. 

"  II  Governo  di  Madrid  ha  creduto  in  tal  circonstanza  prendere 
"  una  iniziativa  tuttaflatto  Gattolica ;  ha  proposto  la  riunione  di  un 
"  Congresso  onde  regolare  dininitivamente  i  gravi  casi  di  Roma ; 
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i(  ha  invitato  all1  uopo  i  Governi  di  Francia,  Austria,  Due  Sicilie, 
"  Portogallo,  Baviera,  Sardegna,  e  Toscana,  presso  i  quali  tutti  il 
"  culto  dominante  e  il  Cattolico  ;  ed  ha  indicate)  come  possibil  sede 
"  delle  Conferenze,  Madrid,  o  qualunque  altra  citta  Spagnuola  sol 
"  littorale  del  Mediterraneo. 

44  Di  siftatte  cose  il  Duca  di  Rivas,  Ambasciadore  di  Spagna 
44  presso  la  Corte  delle  Due  Sicilie,  diede  con  nota  dev  2  dello 
44  ecorso  Gennaio  participazione  al  Governo  di  Sua  Maesta  Si- 
44  ciliana. 

44  Sua  Santita  intanto,  cui  per  le  convenevoli  vie  diplomatiche  id 
44  era  dal  Gabinetto  Spagnuolo  iatta  la  aimil  participazione,  osser- 
"  vava  esser  meglio  spediente  che  il  Congreaao  si  riunisca  presso  la 
"  sua  persona,  come  principalmente  interessata  nello  affkre ;  oaser- 
44  Tava  che  Madrid  o  qualunque  altra  citta  di  Spagna  sarebbero  forse 
44  eccentriche,  e  mal  risponderebbero  alia  urgenza  delle  circostanze 
"  ed  alia  indispensabil  rapidita  di  comunicazioni  ;  ed  incaricava  il 
"  suo  Nunzio  a  Madrid  di  manifestare  a  quel  Governo  tali  sue  os- 
44  servazioni. 

"  II  Be  delle  Due  Sicilie  ha  applaudito  al  nobil  pensiero  di  un 
"  Gongresso,  cui  scopo  sara  di  restituire  al  Capo  della  Ghiesa  Cat- 
11  tolica  lo  indipendente  esercizio  delle  sue  altissiine  e  sacrosante 
"  funzioni.  Conformandosi  per6,  circa  la  sede  delle  Conferenze, 
"  a'  desideri  espressi  da  Sua  Santata  ha  offerto  Napoli  per  punto  di 
"  riunione,  Napoli  che  delle  citta  d'  Italia  e  or  la  piu  tranquilla, 
"  ch*  e  vicinissima  a  Gaeta,  e  che  or  racchiude  in  se  la  maggior 
u  parte  de*  Cardinali  del  Sacro  Collegio  e  de*  piu  distinti  personaggi 
"  della  Corte  Romana. 

"  01tracci6,  Sua  Maesta  Siciliana  ha  creduto  neoessario,  e  for- 
"  malmente  domanda  la  intervenzione  nello  enunziato  Congresso 
"  de!P  Inghilterra,  Russia,  e  Prussia ;  la  presenza  di  tali  Grandi 
u  Potenze  essendo  troppo  reclamata  in  una  discussione  la  quale 
"  (oltre  F  importantissimo  oggetto  della  religione)  potra  potente- 
"  mente  influire  su  le  cose  politiche  e  su  la  conoordia  delle  Due 
"  Sicilie  e  della  Italia  intera, 

"  II  Sottoscritto,  Inviato  Straordinario  e  Ministro  Plenipoten- 
"  ziario  della  Maesta  Sua  presso  Sua  Maesta  Britannica,  nel  fiur 
"  quindi  d'  ordine  del  son  Governo  a  sua  Eccellenza  il  Yisconte 
"  Palmerston,  Principal  Segretario  di  Stato  al  Dipartimento  degli 
u  Affari  Esteri,  la  sopraccennata  narrazione,  e  nel  pregare  TEccel- 
u  lenza  sua  di  una  risposta  all1  uopo,  non  omette  rimarcarle  che  la 
"  premura  spiegata  del  Re  delle  Due  Sicilie  par  la  intervenzione 
"  dell1  Inghilterra  e  una  pruova  della  fiducia  che  Sua  MaesU  ri- 
"  pone  ne'  sentimenti  amichevoli  di  un  antdco  alleato,  ed  e  un 
"  giusto  omaggio  che  rende  alia  saviezza  del  Gabinetto  de  St. 
"  James. 

**  II  Sottoscritto,  &c. 

{Firmato)  <(  Castelcicala." 
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No.  IV. 

Viscount  Paltnerston  to  Prince  Castelcicala. 

"  Foreign  Office,  February  10, 1840. 

"  The  undersigned,  &c,  has  the  honour  to  acknowledge  the  re- 
"  ceipt  of  the  note  which  Prince  Castelcicala,  &c.,  addressed  to  him 
"  on  the  2nd  instant,  giving  an  account  of  what  has  passed  with 
"  reference  to  a  proposition  made  by  the  Court  of  Madrid,  that  the 
"  principal  Roman  Catholic  Powers  should  take  into  their  con- 
"  aideration  with  a  view  to  their  settlement  the  affairs  of  His  Holi- 
"  ness  the  Pope,  and  calling  the  attention  of  the  undersigned  to 
"  the  fact  that  the  Cabinet  of  Naples  considers  it  necessary,  and 
"  formally  demands  that  England,  Prussia,  and  Russia  should  take 
"  part  in  the  proposed  deliberations,  the  matter  to  be  treated  of,  in- 
"  dependency  of  its  religious  bearing,  being  one  calculated  to  have 
"  a  great  influence  of  a  political  character. 

"  The  undersigned  has  the  honour  to  state  to  Prince  Castelcicala, 
"  in  reply,  that  the  Government  of  His  Sicilian  Majesty  only  does 
"  justice  to  the  Government  of  Her  Majesty  in  supposing  that  Her 
"  Majesty's  Government  would  feel  great  pleasure  in  contributing, 
"  as  far  as  they  might  probably  be  able  to  do  so,  to  bring  about 
"  such  an  amicable  arrangement  of  the  differences  existing  between 
"  the  Pope  and  his  subjects  as  might  enable  the  Pope  to  return  to 
"  Rome,  and  might  also  restore  permanent  contentment  and  tran- 
"  quillity  to  the  Roman  States. 

"  Her  Majesty's  Government,  however,  have  not  received  any 
"  specific  application  on  this  subject  from  the  Pope ;  and  until 
"  such  application  is  made,  they  are  unable  to  say  what  steps,  if 
"  any,  Her  Majesty's  Government  might  think  it  expedient  to  take 
"  in  regard  to  these  matters. 


"  The  undersigned,  &c. 


(Signed)  "  Palmebstox." 


No.V. 

!  Viscount  Palmerston  to  the  Marquis  of  Normariby. 

«  Foreign  Office,  March  9, 1849. 
u  (Extract.) 

"  Although  Great  Britain  has  not  so  direct  an  interest  as  France 
"  has  in  the  ecclesiastical  and  political  questions  which  arise  out  of 
"  the  present  relations  between  the  Pope  and  the  people  of  the 
"  Roman  States,  the  British  Government  nevertheless  cannot  view 
"  those  matters  with  indifference.  Great  Britain  is  indeed  a  Pro- 
"  testant  State,  but  Her  Majesty  has  many  millions  of  Catholic 
"  subjects;  and  the  British  Government  must  therefore  be  desirous, 
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"  with  a  view  to  British  interests,  that  the  Pope  should  be  placed 
"  in  such  a  temporal  position  as  to  be  able  to  act  with  entire  inde- 
"  pendence  in  the  exercise  of  his  spiritual  functions.  Great  Britain 
"  is  so  far  distant  from  Italy  that  the  political  events  of  the  Italian 
"  Peninsula  cannot  have  the  same  direct  bearing  upon  British 
"  interests  which  those  events  must  exert  upon  the  interests  of 
"  nearer  States ;  but  still  as  those  events  must  always  have  a 
"  powerful  influence  upon  matters  involving  questions  of  peace  or 
"  war  in  Europe,  the  British  Government  must  necessarily  watch 
"  those  events  with  much  attention  and  anxiety. 

"  The  present  condition  of  the  relations  between  the  Pope  and 
"  the  people  of  his  States  has  therefore  been  looked  at  with  deep 
"  solicitude  by  Her  Majesty's  Government.  It  would  have  been 
"  the  earnest  wish  of  Her  Majesty's  Government,  both  on  general 
"  principles  and  with  reference  to  the  particular  circumstances  of 
"  the  case,  that  the  differences  between  the  Pope  and  his  subjects 
"  should  have  been  adjusted  by  negotiation,  either  between  the 
"  Pope  and  his  subjects  directly,  or  by  means  of  the  interposition 
"  of  friendly  Powers.  A  direct  negotiation  between  the  Pope  and 
"  his  subjects  seems  now  to  have  been  rendered  impossible  by  the 
"  course  of  events  at  Rome,  and  by  the  tendency  of  those  counsels 
"  which  there  is  reason  to  think  are  suggested  to  the  Pope  by  the 
"  persons  who  surround  him  at  Gaeta.  But  Her  Majesty's  Govern- 
"  ment  do  not  see,  even  in  the  recent  occurrences  at  Some,  any 
"  reason  for  giving  up  the  hope  that  the  diplomatic  interposition  of 
"  friendly  Powers  might  still,  without  any  actual  employment  of 
"  military  force,  bring  about  such  a  settlement  of  differences  as 
"  would  enable  the  Pope  to  return  to  Rome  and  to  resume  his 
"  temporal  authority ;  and  Her  Majesty's  Government,  deprecating 
"  as  they  do,  on  principle,  the  employment  of  a  foreign  military 
"  force  to  settle  internal  dissensions  in  a  State  except  in  extreme 
"  and  peculiar  cases,  would  greatly  rejoice  if  the  Powers  to  whom 
"  the  Pope  has  now  appealed  for  assistance  to  extricate  him  from 
"  his  difficulties,  were  to  try  the  effect  of  their  moral  influence  at 
"  Rome,  before  they  resorted  to  any  other  more  active  measures. 

"  It  seems  to  Her  Majesty's  Government  that  a  strong  and  unani- 
"  mous  manifestation  of  the  opinion  of  those  Powers  in  support 
"  of  order  on  the  one  hand,  and  of  constitutional  rights  on  the 
"  other,  would  bring  to  reason  the  minority  who  now  exercise 
"  paramount  authority  at  Rome  ;  and  would  give  courage  and  con- 
"  fidence  to  the  majority  who  have  been  hitherto  intimidated  and 
"  overborne ;  and  if  Great  Britain  had  been  invited  to  be  a  party 
"  to  these  negotiations,  and  if  an  invitation  to  that  effect  had  been 
"  accepted,  such  would  have  been  the  course  which  Her  Majesty's 
"  Government  would  have  recommended  that  the  parties  to  the 
*  transaction  should  pursue. 

"  Her  Majesty's  Government  have  learnt  with  much  pleasure  that 
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"  France  has  been  included  in  the  invitation  addressed  by  the 
"  Pope  to  some  of  the  Catholic  Powers,  requesting  them  to  take 
"  an  active  interest  in  the  present  condition  of  his  affairs;  and  Her 
"  Majesty's  Government  hope  that  if  there  is  to  be  a  concert 
"  among  any  of  the  Powers  of  Europe  in  regard  to  those  affairs, 
"  the  French  Government  will  not  decline  the  invitation  to  be  a 
"  party  thereto.  There  are  many  very  obvious  reasons  why  in 
"  several  points  of  view  it  would  be  desirable  that  these  matters 
"  should  not  be  disposed  of  without  the  participation  of  France. 

"  Your  Excellency  says  that  the  French  Government  would 
"  have  preferred  that  Sardinia  should  have  been  invited  to  take 
"  part  in  these  deliberations.  Her  Majesty's  Government  are  en- 
"  tirely  of  the  same  opinion. 

"  The  participation  of  Sardinia  would  mitigate  the  foreign  cha- 
"  racter  of  the  negotiation,  and  if  a  contingency  were  to  arise 
"  which  should  lead  to  the  employment  of  any  military  force  within 
"  the  Roman  territory,  Piedmontese  troops  would  for  many  evident 
"  reasons  be  better  suited  for  such  purpose  than  the  troops  of 
"  Austria  or  of  any  State  not  belonging  to  the  Italian  Peninsula. 

"  llie  opinion  then  of  Her  Majesty's  Government  upon  the 
"  points  on  which  the  Government  of  France  has  wished  to  have 
u  it  is,  that  it  would  be  desirable  that  France  should  be  a  party  to 
"  the  proposed  deliberations,  and  that  Sardinia  should  take  part 
"  in  them  also ;  that  it  would  be  desirable  that  every  endeavour 
"  should  be  made  to  bring  about  a  settlement  between  the  Pope 
"  and  his  subjects  by  negotiation  and  by  moral  influence  before 
"  resorting  to  the  employment  of  force ;  and  that  one  condition  of 
"  the  reinstatement  of  the  Pope  ought  to  be  that  he  should  engage 
"  to  maintain  in  their  main  and  essential  provisions  the  constitu- 
"  tional  and  representative  institutions  which  he  granted  to  his 
"  subjects  last  year." 


No.  VI. 


The  Marquis  of  Normality  to  Viscount  Palmerston.— {Received 

March  9.) 

«  Paris,  March,  8 1849. 
"  My  Lord, 

"  I  have  the  honour  to  transmit  the  copy  of  a  note  I  have  re- 
"  ceived  from  the  Apostolic  Nuncio,  inclosing  one  which  has  been 
"  addressed  by  the  Cardinal  Antonelli  to  the  Representatives  of  all 
"  friendly  Powers,  requesting  them  to  co-operate  for  the  purpose 
"  of  re-establishing  the  Papal  authority  at  Rome. 

"  I  have,  &c. 

(Signed)        "  Nokmanby." 
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Inclosure  1  in  No.  VI. 

The  Apostolic  Nuncio  to  the  Marquis  of  Normanby. 

"  Paris,  oe  6  Maw  184ft 
"  M.  le  Marquis, 

"  Par  suite  dea  graves  evenemens  qui  successivement  se  sont 
"  accomplia  a  Rome,  le  Tres '  Saint  Pere  s'est  trouve"  dans  la 
"  necessity  d'adresser  a  toutes  les  Puissances  amies  du  St.  Siege 
"  une  invitation  formelle  de  coope>er  au  r&ablissement  de  l'autorite' 
44  du  Gouvernement  Pontifical  comme  seul  moyen  d'arreter  l'anar- 
44  chie  qui  opprime  les  fitats  de  lTSglise ;  et  je  suis  charge"  par 
"  ordre  expres  de  Sa  Sainted  de  transmettre  ci-joint  a  votre  Ex- 
"  cellence  la  copie  de  la  note  de  son  Eminence  M.  le  Cardinal 
"  Secretaire  d'fitat,  en  vous  priant,  M.  l'Ambaflsadeur,  de  la  porter 
44  a  la  connaissance  du  Gouvernement  de  Sa  Majesty  Britannique, 
44  et  d'y  joindre  vos  bona  offices  pour  raccomplissement  des  vues 
44  du  Tres  Saint  Pere. 

"  Sa  Saintete'  aime  a  esperer  qu'elle  trouvera  dans  les  dispositions 
"  des  Puissances  amies  un  secours  efficace  qui  puisse  satisfaire  aux 
44  voeux,  aux  prieres  r&terees  de  I'immense  majority  de  sea  'fideles 
44  sujets,  demandant  tons  d'etre  soulag6s  des  violence  et  des  op- 
"  pressions  dont  ils  sont  l'objet  de  la  part  d'une  faction  audaoe  et 
44  inipie. 

44  Le  Saint  Pere  qui  a  £t£  tres  touchy  de  PinterSt  et  des  sym- 
44  pathies  que  Sa  Majesty  la  Heine  d'Angleterre,  votre  Auguste 
44  Souveraine,  a  bien  voulu  lui  temoigner  par  la  lettre  qu'elle  lui 
44  a  adressee  au  mois  de  Janvier  dernier,  est  confortl  de  la  pensee 
44  que  le  Gouvernement  de  Sa  Majesty,  qui  s'interesse  vivement  a 
14  l'ordre  et  a  la  paix  de  l'Europe,  voudra  dans  les  circonstances 
44  actuelles  prater  le  meilleur  concours  pour  faire  cesser  un  e'tat  de 
"  choses  si  nuisible  a  la  paix  generate  et  au  bonheur  des  pennies, 
44  et  appuyer  de  sa  puissante  influence  le  concours  reclame"  pour  le 
"  retablissement  du  pouvoir  legitime  du  Saint  Pere  dont  ind6pen- 
"  dance  est  plus  que  jamais  necessaire  pour  l'exercice  de  son 
"  autorite  dans  le  Monde  Catholique. 

44  Yeuillez,  M.  Ie  Marquis,  je  vous  prie,  transmettre  le  plus 
44  prbmptement  possible  ma  communication  a  votre  Gouvernement, 
44  et  recevez,  &c. 

(Sign6)  u  R.  Arch£v£que  de  Nic£e, 

44  Nonce  Apostolique" 


Inclosure  2  in  No.  VI. 

Cardinal  Antonelli  to  the  Representatives  of  Foreign  Powers. 

"  Gaeta,  18  Febbraio,  1849. 
"  La  Santita  di  nostro  Signore,  fino  dai  primordii  del  suo  Pon- 
44  tificato,  non  ebbe  altro  in  mira  che  di  prodigare  beneficenze  verso 
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u  i  suoi  sudditi  a  seconds  dei  tempi,  prowedendo  ad  ogni  lor  mi- 
u  glior  bene.  In  fatti  dopo  aver  pronunziato  la  parola  del  perdono 
u  a  coloro  che  per  delitti  politici  o  erano  esnli  o  giacevano  nel 
"  carcere,  dopo  aver  eretta  la  Consulta  di  Stato  ed  istitnito  il  Con- 
"  edglio  de'  Ministri,  accordata  per  la  imperiosa  yiolenza  delle  cir- 
"  costanze  la  istituzione  della  Guardia  Civica,  la  nuova  legge  per 
"  una  onesta  liberty  della  stampa,  ed  infine  uno  statute  fonda- 
"  mentale  per  gli  Stati  di  Santa  Chiesa,  aveva  egli  ben  diritto  a 
"  quella  riconoscenza  che  i  sudditi  devono  ad  un  Principe,  il  quale 
"  non  li  riguardava  che  come  suoi  figli,  e  non  prometteva  loro  se 
"  non  un  regno  di  amore.  Ma  ben  altro  fu  il  ricambio  che  ritrasse 
"  da  tanti  beneficii  e  condiscendenze  loro  prodigate.  Dopo  brevi 
"  dimostrazioni  di  plauso,  guidate  pero  da  chi  gia.  aveva  nel  seno  le 
"  piu  ree  intenzioni  (dimostrazioni  che  il  Santo  Padre  con  i  modi 
"  tutti  proprii  del  paterno  suo  cuore  procur&  di  far  cessare)  ben 
"  tosto  sperimento  1'  amaro  frutto  della  ingratitudine.  Violentato 
"  egli  della  sfrenatezza  di  una  fazione  ad  impugnarsi  in  una  guerra 
"  contro  T  Austria,  si  trovo  costretto  di  pronunciare  una  allocuzione 
"  nel  Goncistoro  dei  19  Aprile  dello  scorso  anno,  con  la  quale  di- 
"  chiar6  al  mondo  intero  che  il  suo  dovere  e  la  sua  coscienza  nol  con- 
"  sentivano.  Tanto  basto  perche  prorompessero  le  gik  predisposte 
"  machinazioni  in  aperte  violenze  all'  eaercizio  del  suo  pieno  e  libero 
"  potere,  costringendolo  alia  divitdone  del  Ministero  di  Stato  in 
"  ecclesiastico  e  civile,  diviaione  che  non  mai  riconobbe. 

"  Si  confidava  per6  il  Santo  Padre  che  ponendo  ai  diversi  Mini* 
"  sterii  persone  idonee  ed  amanti  dell'  ordine,  fossero  le  cose  per 
"  prendere  migliore  andamento,  e  si  arrestassero  in  parte  quei  mail 
"  che  gia  minacciavano  sciagure.  Ma  un  ferro  micidiale,  brandito 
"  da  mano  assassina,  tronc6  le  concepite  speranze  con  la  morte  del 
"  Ministro  Rossi.  Da  questo  delitto  menato  in  trionfo,  si  inauguro 
"  impudentemente  il  regno  della  violenza ;  si  circond6  di  armati  il 
"  Quirinale,  lo  si  tento  d'  incendio,  si  esplosero  colpi  contro  gli 
"  appartamenti  ove  dimorava  il  Sommo  Pontifice,  e  si  ebbe  il  dolore 
"  di  vedere  che  uno  dei  segretarii  ne  rimanesse  vittima ;  volevasi 
u  infine  col  cannone  aprire  a  viva  forza  il  suo  palazzo,  laddove  non 
"  cedesse  ad  ammettere  il  Ministero  che  gli  veniva  imposto. 

"  Con  una  eerie  di  fatti  si  atroci,  come  a  tutti  e  ben  noto,  avendo 
11  dovuto  soccombere  all'  impero  della  forza,  si  vide  il  Pontefice 
"  nella  dura  necessity  di  allontanarsi  da  Roma  e  da  tutto  lo  Stato 
"  Pontificio,  a  fine  di  ricuperare  quella  liberty  che  gli  era  stata  tolta, 
"  e  di  cui  deve  godere  nel  pieno  uso  della  suprema  sua  potest^.  Per 
11  disposizione  della  Divina  Provvidenza  riparatosi  a  Gaeta,  ed  ospita- 
"  to  da  un  Principio  eminentamente  Cattolico,  circondata  da  un  gran 
"  del  Sagro  Collegio  e  dai  Rappresentanti  di  tutte  le  Potenze  con 
"  le  quali  e  in  amichevoli  rapporti,  non  tardo  un  momento  a  fare 
"  sentire  la  sua  voce  ad  annunziare  colF  atto  Pontificio  del  27  No* 
"  vembre  prossimo  passato  i  motivi  della  temporanea  separazione 


670  APPENDIX   IX. 

"  dai  suoi  sudditi,  la  nullita  e  la  illegality  di  tutti  gli  atti  emanati 
"  dal  Ministero  estorto  dalla  violenza,  ed  a  nominare  una  com- 
"  miaaione  governativa  purche  assumesse  la  direzione  dei  pubblici 
"  affari  durante  1'  assenza  dai  suoi  Stati. 

"  Per  nulla  apprezzandoai  la  emanazione  de'  suoi  voleri,  e  pro- 
"  curandosi  con  mendicati  pretesti  di  eludere  la  loro  forza  presBO  la 
"  classe  inesperta,  si  pafts6  dagli  autori  delle  sagrileghe  violenze  ad 
"  attentati  maggiori,  arrogandosi  quei  diritti  che  al  Sovrano  solo  si 
"  appartengono,  con  Y  istituzione  di  una  illegittima  rappresentanza 
"  governativa  col  titolo  di  provvisoria  e  suprema  Giunta  di  Stato. 
"  Contro  il  quale  gravissimo  e  sagrilego  mjafatto  il  Santo  Padre 
"  solennemente  protesto,  con  1'altro  suo  atto  del  17  Dicembre  pros- 
"  aimo  paesato,  annunziando  non  essere  quella  Giunto  di  Stato  se 
"  non  una  usurpazione  dei  sovrani  poteri,  ne  avere  perci6  alcuna 
"  autorita. 

"  Si  aspettava  egli  che  tali  protesto  richiamassero  ai  doveri  di 
"  fedelta  e  di  sudditanza  i  traviati,  ma  invece  un  nuovo  e  piu  mo- 
"  struoso  atto  di  palese  fellonia,  di  vera  ribellione  colmo  la  sua 
"  amarezza.  Tale  fu  la  convocazione  di  un1  assemblea  generale 
li  nazionale  dello  Stato  Romano,  per  stabilire  nuove  forme  politiche 
"  da  darai  agli  Stati  della  Santa  Sede.  Laonde  con  altro  Moto 
"  Proprio  del  1°  dell'  ora  decorso  Gennajo  protesto  contro  quell' 
"  atto,  e  lo  condann6  qual  enorme  e  sagrilego  attentate  commesso 
"  in  prejudizio  della  sua  independenza  e  sovranita  meritevole  dei 
«  gastighi  comminati  delle  leggi  A  divine  come  nmane,  e  viet6  ad 
"  ognuno  de'  suoi  sudditi  il  prendervi  parte,  awertendoli  che  chi- 
"  unque  osa  attentare  contro  la  temporale  sovranita  dei  Sommi 
u  Pontefici  Romani,  incorre  nelle  censure  e  specialmente  nella 
"  scommunica  niaggiore,  pena  nella  quale  dichiar6  essere  incorsi 
"  coloro  eziandio  che  in  qualunque  modo  e  sotto  mentito  pretesto 
"  hanno  violata  ed  usurpata  la  sua  autorita. 

"  Come  si  accogliesse  dal  partito  simile  protesta  e  si  autorevole 
u  condanna,  bastera  raccennare  che  si  tent 6  ogni  sforzo  per  impe- 
"  dime  la  divulgazione,  si  sottopose  a  gastighi  chi  osasse  istruirne 
"  il  popolo,  chi  non  secondasse  le  loro  mire,  tuttavia  ad  onta  di  el 
"  maudita  violenza  la  maggiorita  dei  sudditi  rimase  fedele  al  proprio 
"  Sovrano,  e  si  espose  a  sagrificii  ed  a  pericoli  ancora  della  vita, 
"  piuttosto  che  mancare  al  dovere  di  suddito  e  di  Gattolico.  In- 
"  asperito  maggiormente  il  partito  medesimo  nel  vedere  contrariati  i 
"  loro  disegni,  raddoppiarono  in  mille  modo  la  violenza  ed  il  terrore, 
"  senza  riguardo  alcuno  a  condiziono  o  grado,  ma  volendoai  con- 
u  sumare  ad  ogni  costo  questo  eccesso  di  fellonia  si  ricorse  pure  alle 
"  arti  le  piu  vili  e  mercenarie.  Cosl  passando  di  eccesso  in  eccesso, 
"  con  abusare  delle  Btesse  beneficenze  concesse  dal  Pontefice,  e  spe- 
u  cialmente  convertendo  nella  piu  ributtante  licenza  la  liberta  della 
a.  stampa,  dopo  le  piu  inique  malversazioni  per  premiare  i  loro  com- 
u  plici  e  non  piu  tollerare  la  presenza  degli  onesti  e  timorati,  dopo 
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"  tanti  amagdnii  commesei  sotto  la  loro  egide,  dopo  aver  dissemi- 
"  nato  ovunque  la  ribellione,  il  mal  costume,  la  irretigione,  dopo 
"  aver  sedotta  tanta  gioventu  incauta,  non  piu  rispettando  i  luoghi 
"  aagri  e  gli  asili  di  pace  e  di  solitudine,  ne'  i  luoghi  stessi  di  pub- 
"  blico  insegnamento  per  convertirli  in  covili  della  piu  indiscipli- 
"  nata  milizia  raccolta  da  profughi  e  scelerati  di  estere  contrade,  si 
"  vuol  ridurre  la  capitale  del  mondo  Cattolico,  la  sede  dei  Ponte- 
"  fici,  in  una  sede  di  empieta,  atterrando,  ae  fosse  possibile,  ogni 
"  idea  di  sovranita  in  chi  dalla  prowidenza  e  destinato  a  reggere  la 
"  Chiesa  universale,  e  che  appunto  per  esercitare  liberamente 
"  queeta  sua  autorita  su  tutto  l'orbe  Cattolico,  gode  di  uno  stato 
"  come  patrimonio  della  Chiesa ;  alia  quale  vista  di  desolazione  e  di 
"  strage  non  pu6  il  Santo  Padre  non  rimanere  profondamente  ad- 
"  dolorato,  commosso  altresi  dal  grido  de'  suoi  buoni  sudditi,  che 
"  reclamano  il  suo  ajuto,  il  suo  soccorso  per  essere  liberati  dalla  piu 
u  atroce  tirannia. 

"  La  Santita  Sua,  com'  e  palese,  poco  dopo  giunta  in  Gaeta, 
"  sotto  il  giorno  4  Dicembre  prossimo  passato,  diresse  la  sua  voce 
"  a  tutti  li  Sovrani  coi  quali  e  in  relazione,  e  dando  lor  parte  del 
"  suo  allontanamento  dalla  capitale  e  dallo  Stato  Pontificio,  e  delle 
"  cause  che  lo  provocarono,  invocava  il  loro  patrocinio  per  la  di- 
"  fesa  dei  dominii  della  Santa  Sede.  Ed  e  pure  di  dolce  soddis- 
"  fazione  il  manifestare  di  avere  presso  che  tutti  amorevolmente 
u  corrisposto,  prendendo  la  piu  viva  parte  alle  sue  amarezze,  alia 
"  penosa  sua  situazione,  offrendosi  pronti  in  suo  favore,  ed  ester- 
"  Dando  al  tempo  stesso  sensi  ossequiosissimi  di  devozione  e  di 
"  attaccamento. 

"Nella  espettativa  di  si  felici  e  generose  disposizioni,  mentre 
((  Sua  Maesta  la  Regina  di  Spagna  aveva  con  tanta  sollecitudine 
"  promosso  un  Congresso  delle  Potenze  Cattoliche  per  determinare 
"  i  mezzi  onde  prontamente  ristabilire  il  Santo  Padre  ne*  suoi  Stati, 
"  e  nella  sua  piena  liberta  ed  indipendenza,  proposizione  alia  quale 
"  avevano  prestato  adesione  varie  Potenze  Cattoliche,  e  stavasi  in 
"  attenzione  di  quella  delle  altre,  e  pur  d'  uopo  con  dolore  riferire, 
u  che  le  cose  dello  Stato  Ponteficio  sono  in  preda  di  un  incendio 
"  devastatore  per  opera  del  partito  sowertitore  di  ogni  sociale 
u  istijnizione,  che  sotto  speziosi  pretesti  di  nazionalita  ed  indipen- 
u  denza  nulla  ha  trascurato  di  porre  in  opera  per  giungere  al  colmo 
u  della  loro  nequizia.  U  decreto,  detta  fondamentale,  emanato  nel 
u  di  9  corrente,  dall'  Assemblea  Costituente  Romana  offre  un'  atto 
"  che  da  ogni  dove  ribocca  della  piu  nera  fellonia  e  della  piu 
"  abominevole  empieta.  Con  esso  dichiarasi  principalmente  de- 
"  caduto  il  Papato  di  fatto  e  di  diritto  dal  governo  temporale  dello 
"  Stato  Romano,  si  proclama  una  repubblica,  e  con  altro  atto  si 
"  decreta  V  abbossamento  degli  stemmi  del  Santo  Padre.  Sua  San- 
"  tita  nel  vedere  cosl  vilipesa  la  suprema  sua  dignita  di  Pontefice  e 
"  Sovrano,  protesta  in  faccia  ai  Potentati  tutti,  ed  a  tutti  i  singoH 
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"  Cattolici  del  mondo  universo,  contro  questo  ecoesso  d'  irreligione, 
"  contro  si  violente  attentate  di  spoglio  degli  imprescrittibili  e  sagro- 
"  sand  suoi  diritti.  Quindi  laddove  non  si  accorresse  con  nn 
"  pronte  riparo,  giungerebbe  il  soccorso  allorquando  gli  Stati  della 
"  Chiesa,  ora  interamente  in  preda  de'  suoi  acerrimi  nemici,  fosaero 
"  ridotti  in  cenere. 

"  Pertanto  avendo  il  Santo  Padre  esauriti  tutti  i  mezzi  che  erano 
"  in  suo  potere,  Rpinto  dal  dovere  che  ha  al  cospetto  di  tntto  il 
"  mondo  Cattolico  di  conservare  integro  il  patriinonio  della  Chiesa 
"  e  la  sovranita  che  vi  e  annessa,  cosl  indispensabile  a  mantenere 
"  la  sua  piena  liberta  ed  independenza  come  capo  supremo  della 
"  Chiesa  stessa,  e  moaso  altresl  dal  gemito  dei  buoni  che  leclamano 
"  altamente  un  ajuto,  non  potendo  piu  oltre  sopportare  un  giogo 
"  di  ferro  ed  una  mano  tirannica,  si  rivolge  di  nuovo  a  quelli  stesse 
"  Potenze,  e  specialmente  a  quelle  Cattoliche  che  con  tanta  gene- 
"  rosita  di  animo,  ed  in  modo  non  dubbio  hanno  manifestata  la 
"  loro  decisa  volonta  di  esser  pronte  a  difendere  la  sua  causa,  nella 
"  certezza  che  vorranno  con  ogni  soUecitudine  concorrere  con  il 
"  loro  morale  intervento,  affinchS  venga  egli  restituito  alia  sua  sede, 
"  alia  capitale  di  quei  dominii  che  furono  appunto  costituiti  a 
"  mantenere  la  sua  piena  liberta  ed  indipendenza  e  garantiti 
"  eziandio  dai  trattati  che  formano  la  base  del  diritto  pubblico 
"  Europeo. 

"E  poiche  r Austria,  la  Francia,  la  Spagna,  ed  il  Regno  delle 
"  Due  Sicilie  si  trovano  per  la  lora  poaizione  geografica  in  situa- 
u  zione  di  potere  sollecitamente  accorrere  con  le  loro  armi  a 
"  ristabilire  nei  dominii  della  Santa  Sede  V  ordine  manomesso 
4i  da  un'  orda  di  settarii,  cosl  il  Santo  Padre,  fidando  nel  religioso 
a  interesse  di  queste  Potenze  figlie  deUa  Chiesa,  domanda  con 
"  piena  fiducia  il  loro  intervento  armato  per  liberare  principal- 
"mente  lo  Stato  della  Santa  Sede  da  quella  fazzione  di  tristi 
"  che  con  ogni  aorta  di  sceleraggine  vi  esercita  il  piu  atroce  despo- 
"  tismo. 

"  Per  tal  modo  solo  potra  essere  ripristinato  1'  ordine  negli  Stati 
"  della  Chiesa,  e  restituito  il  Sommo  Pontefice  al  libero  eaercizio 
"  della  suprema  sua  autorita,  siccome  lo  esiggono  imperiosamente 
"  il  sagro  ed  augusto  suo  carrattere,  gV  interessi  della  Chiesa  uni- 
4t  veraale,  e  la  pace  dei  popoli ;  e  cosl  potra  egli  conservare  quel 
"  patrimonio  che  ha  riceruto  nell*  assunzione  del  Pontificato  per 
"  trasmetterlo  integro  ai  suoi  successori.  La  causa  e  dell'  ordine  e 
A'  del  Cattolicismo.  Per  la  qual  cosa  il  Santo  Padre  si  confida  che 
"  mentre  tutti  le  Potenze  con  cui  si  trova  in  amichevoli  relazione, 
"  e  che  in  tanti  modi  nella  situazione  in  che  e  stato  gettato  da  un 
u  partido  di  faziosi,  gli  hanno  manifestato  il  loro  piu  vivo  interesse 
"  daranno  un'  assistenza  morale  all'  intervento  armato,  che  per  la 
"  gravita  delle  circonstanze  ha  dovuto  invocare,  le  quattro  Potenze 
"  di  sopra  accennate  non  indugieranno  un  momeuto  di  prestare 
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44  V  opera  Ioro  richiesta,  rendendosi  cosl  benemerite  dell'  ordine  pub* 
"  blico  e  della  rcligione. 

"  II  Sottoscritto,  Cardinale  Pro-Segretario  di  Stato  di  Sua  San- 
"  tita,  interessa  per  tanto  vostra  Eccellenza  affinche  si  compiaccia 
"  portare  questa  nota  il  piu  sollecitamente  possibile  a  cognizione 
"  del  suo  Governo ;  e  nelia  fiducia  di  benevola  accoglienza,  ha 
u  T  onore,  &c"  

No.  VII. 

Viscount  Palmerston  to  the  Marquis  of  Normanby. 

"  Foreign  Office,  March  27,  1849. 
14  My  Lord, 

"  I  have  received  your  Excellency's  despatch  of  the  8th  instant, 
"  transmitting  to  me  the  copy  of  a  note  which  your  Excellency  had 
"  received  from  the  Apostolic  Nuncio,  inclosing  the  copy  of  the 
"  note  which  has  been  addressed  by  Cardinal  Antonelli  to  the  Re- 
"  preventatives  of  all  friendly  Powers,  requesting  them  to  co- 
"  operate  for  the  purpose  of  re-establishing  the  Papal  authority  at 
"  Borne. 

"  I  have  to  instruct  your  Excellency  to  say  to  the  Nuncio  that 
u  Her  Majesty's  Government  have  received  and  have  attentively 
"  considered  the  communication  which  he  has  made  to  them 
u  through  your  Excellency,  and  that  you  are  instructed  to  express 
"  to  him  the  deep  regret  with  which  Her  Majesty's  Government 
"  have  witnessed  the  differences  which  have  arisen  between  the 
"  Pope  and  his  subjects,  the  assassination  of  Count  Rossi,  the  de- 
"  parture  of  the  Pope  from  his  capital  and  States,  and  the  procla- 
11  mation  of  a  Republic  at  Rome. 

"  The  British  Government  is,  for  many  obvious  reasons,  not 
"  desirous  of  taking  an  active  part  in  any  negotiations  which  may 
"  result  from  the  application  which  the  Pope  has  addressed  to 
"  some  of  the  Catholic  Powers  of  Europe,  whose  territories  are 
"  nearer  than  Great  Britain  in  geographical  proximity  to  the 
"  Italian  Peninsula.  But  the  British  Government  will  be  much 
"  gratified  if  the  result  of  those  negotiations  should  be  such  a 
"  reconciliation  between  the  Pope  and  his  subjects  as  might  enable 
"  the  former  with  the  free  good- will  and  consent  of  the  latter  to  return 
"  to  his  capital,  and  there  to  resume  his  spiritual  functions  and  his 
"  temporal  authority.  But  it  is  the  opinion  of  Her  Majesty's 
"  Government  that  such  a  reconciliation  could  scarcely  be  effected, 
"  or  if  effected  for  the  moment,  could  never  be  permanent,  unless  the 
u  basis  upon  which  it  was  founded  were  to  be  that  the  Pope  should 
"  engage  to  maintain  the  constitutional  and  representative  system 
"  of  government  which  he  granted  last  year  to  his  subjects,  and 
"  unless  the  separation  between  the  spiritual  authority  and  the 
"  temporal  powers  and  institutions  of  the  State  were  so  clearly  and 
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"  so  distinctly  established  as  to  put  an  end  to  those  manifold  griev- 
"  ances  which  the  mixture  of  the  spiritual  with  the  temporal  power 
"  has  for  so  long  a  period  of  time  produced  in  the  Roman  States. 
"The  great  importance  of  admitting  laymen  to  administrative  and 
"  judicial  functions  in  the  Roman  States  was  pointed  out  to  the 
"  late  Pope  by  the  Memorandum  presented  in  1832  to  the  Roman 
"  Government  by  the  Representatives  of  "Austria,  France,  Great 
"  Britain,  Prussia  and  Russia,  and  the  events  which  have  happened 
"  since  that  time,  not  only  in  the  Roman  States  but  in  the  rest  of 
"  Europe,  have  tended  to  make  it  still  more  important  that  such  a 
"  reform  should  be  carried  out  into  full  and  complete  execution. 
"  Your  Excellency  will  give  the  Nuncio  a  copy  of  this  dispatch. 

"  I  am,  &c. 
"  (Signed)        Palmerston." 


No.  4. 

On  the  12th  of  July,  1859,  Antonelli  addressed  to  the  repre- 
sentatives of  the  Papal  Government  at  foreign  Courts  a  circular,  in 
which  he  dwelt  upon  the  evils  brought  upon  the  Papacy  by  the 
revolution  in  Italy  and  the  assistance  given  to  it  by  the  "King 
"  of  Piedmont,"  and  then  invoked  the  forcible  intervention  of 
foreign  States  to  keep  the  Pope  on  his  throne,  as  follows : — 

"  All  the  measures  taken  with  the  view  of  preventing  or  extenu- 
"  ating  this  series  of  evils  having  been  in  vain,  the  Holy  Father,  not 
"  forgetful  of  the  duties  incumbent  upon  him  for  the  protection  of 
"  the  States  and  for  the  preservation  in  its  integrity  of  the  temporal 
"  domain  of  the  Holy  See,  which  is  essentially  connected  with  the 
"  free  and  independent  exercise  of  the  Supreme  Pontificate,  protects 
"  against  the  violations  and  usurpations  committed,  in  spite  of  the 
"  acceptance  of  neutrality,  and  desires  that  his  protect  may  be  com- 
"  municated  to  all  the  European  Powers.  Confident  in  the  justice 
"  which  distinguishes  these  Powers,  he  feels  assured  that  they  will 
"  support  him,  that  they  will  not  permit  the  success  of  a  manifest  vio- 
"  lation  of  the  law  of  nations  and  the  rights  of  the  Holy  Father. 
"  He  trusts  that  they  will  not  hesitate  to  co-operate  in  the  vindica- 
"  tion  of  those  rights,  and  to  that  end  he  invokes  their  assistance 
"  and  protection  "  (b). 

On  the  3rd  of  September,  1859,  the  Assembly  of  Romagna 
adopted  the  following  resolution,  by  which  they  formally  cast  off 
their  allegiance  to  the  Pope  : — 

"  Considering  that  the  people  of  Romagna,  after  having  in  former 
"  centuries  lived  under  their  own  statutes  and  laws,  and  in  the 
"  beginning  of  the  present  century  formed  part  of  a  civil  kingdom, 
tl  were  in  1815  placed  under  the  temporal  government  of  the  Pope 
"  against  their  will ;  considering  that  that  Government,  while  it  did 
"  not  revive  the  old  privileges,  destroyed  the  good  institutions  of 

(b)  Ann.  Reg.  1859 :  History,  pp.  257,  8. 
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"  the  Italian  kingdom,  and  afflicted  its  subjects  by  its  bad  adminis- 
"  tration,  well  known  to  Europe ;  considering  that  from  that  moment 
"  the  history  of  these  provinces  became  a  painful  succession  of 
"  revolutions  and  reactions,  so  that  at  length  exceptional  measures 
u  and  the  state  of  siege  became  the  ordinary  rule  of  government ; 
u  considering  that  this  produced  serious  evils,  not  only  by  destroy- 
"  ing  public  prosperity,  but  also  by  overthrowing  the  moral  sense  of 
"  the  people,  with  incessant  danger  to  the  tranquillity  of  Italy  and 
"  Europe ;  considering  that  every  attempt  at  reform  was  vain,  that 
"  the  prayers  of  the  people  remained  unheard,  as  well  as  the  advice 
"  of  the  Potentates  of  Europe,  and  that  the  promises  made  were 
"  never  kept ;  considering  that  the  said  Government  has  been  found 
"  to  be  incompatible  with  Italian  nationality,  with  civil  equality  and 
"  political  liberty ;  considering  that  it  was  not  even  able  to  defend 
u  the  lives  and  property  of  its  subjects ;  considering  that  it  abdi- 
"  cated  its  sovereignty  de  facto,  giving  up  its  noblest  prerogatives 
"  into  the  hands  of  Austrian  Generals,  who  for  many  years  held  the 
"  civil  and  military  government  of  these  provinces  in  their  hands, 
"  and  conducted  it  ill ;  considering  that  it  cannot  support  itself  by 
u  its  own  strength,  but  only  by  foreign  or  mercenary  armies,  and 
"  has  therefore  become  incompatible  with  public  tranquillity  and 
"  permanent  order ;  lastly,  considering  that  the  temporal  govern- 
"  ment  of  the  Pope  is  substantially  and  historically  distinct  from 
"  the  spiritual  government  of  the  Church,  which  these  populations 
"  will  always  respect,  we,  representatives  of  the  people  of  Romagna, 
"  convoked  in  general  assembly,  and  calling  God  to  witness  as  to 
"  the  rectitude  of  our  intentions,  declare  that  the  people  of  Romagna 
"  refuse  to  live  any  longer  under  the  temporal  sway  of  the  PontifF'(c). 


No.  5. 
ENCYCLIC  AND   SYLLABUS,  DECEMBER,   1864  (d).      4 
"  Die  VIII.  Decembbis,  MDCCCLXIV. 

"  SS.  DOMINI  N0STRI  PII  IX. 

"  EPISTOLA  ENCYCLICA. 

"  Venerabilibus  Fratribus  Patriarchis,  Primatibus,  Archiepiscopis 
"  et  Episoopis  Universis  Gratiam  et  Communionem  Apo- 
"  stolicus  Sedis  habentibus. 

"  PIUS  PAPA  IX. 
"  Venerabiles  Fratres, 

"  Saldtem  et  Apostolicam  Benedictionem. 
u  Quanta  cura  ac  pastorali  vigilantia  Romani  Pontifices  Prsedeces- 
"  sores  Nostri,  exsequentes  demandatum  sibi  ab  ipso  Christo  Domino 
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"  in  persona  Beatissimi  Petri  Apostolorum  Principis  officium,  mwras- 
"  que  pascendi  agnoa  et  oves  nunquam  intermiserint  universuni 
u  Domnicuni  gregem  sedulo  enutrire  verbis  fidei,  ac  salutari  doctrina 
"  imbuere,  eumque  ab  venenatis  pascuis  arcere,  omnibus  quidem  ac 
11  Vobis  prssertim  compertum,  exploratumque  est,  Venerabilea  Fratrea, 
"  Et  sane  iidem    Deoessores  Nostri,  augusts  catholics  religionis, 
"  veritatis  ac  justitis  assertores  et  vindices,  de  animarum  salute 
"  maxime  solliciti  nihil  potiuB  unquam  habuere,  quam  sapientissimis 
"  suis  Litteris,  et  Constitutionibus  retegere  damnare  omnes  hsreses 
"  et  errores,  qui  Divins  Fidei  nostra,  catholics  Ecclesis  doctrins, 
"  morum  honestati,  ac  sempiterns  hominum  saluti  adversi,  graves 
"  frequenter  excitarunt  tempestates,  et  Christianam  civilemque  rem- 
"  publicam  miaerandum  in  modum  funestarunt.     Quocirca  iidem 
"  Decessores  Nostri  Apostolica  fortitudine  continenter  obstiterunt 
"  nefariis  iniquorum  hominum  molitionibus,  qui  despumantes  tam- 
4(  quam  fluctus  feri  maris  confusiones  suas,  ac  libertatem  promit- 
"  tentes,  cum  servi  sint  corruptionis,  fallacious  suis  opinionibus,  et 
"  pernicioaissimis  scriptis  catholic®  religionis  civilisque   societatis 
"  iundamenta  convellere,  omnemque  virtutem  ac  justitiam  de  medio 
"  tollere,  omniumque  animos  mentesque  depravare,  et  incautos  im- 
14  peritamque  praesertim  juventutem  a  recta  morum  disciplina  aver- 
"  tere,  eamque  miserabiliter  corrumpere,  in  erroris  laqueos  inducere, 
"  ac  tandem  ab  Ecclesiae  catholics  sinu  avellere  conati  sunt. 

"  Jam  vero,  uti  Vobis,  Venerabiles  Fratres,  apprime  notum  est, 
"  Nos  vix  dum  arcano  Divins  Providential  consilio  nullis  certe 
11  Nostris  meritis  ad  hanc  Petri  Cathedram  evecti  fuimus,  cum  vide- 
"  remus  summo  animi  Nostri  dolore  horribilem  sane  procellam  tot 
"  pravis  opinionibus  excitatam,  et  gravissima,  ac  nunquam  satis 
"  lugenda  damna,  quae  in  christianum  populum  ex  tot  erroribus 
"  redundant,  pro  Apostolici  Nostri  Ministerii  officio  illustria  Prsde- 
"  cessorum  Nostrorum  vestigia  sectantes  Nostrum  extulimus  vocem, 
"  ac  pluribus  in  valgus  editis  Encyclicis  Epistolis  et  Allocutionibua 
"  in  Consistorio  habitis,  aliisque  Apostolicis  Litteris  praecipuos 
"  tristissimae  nostrae  aetatis  errores  damnavimus,  eximiamque  vestrani 
u  episcopalem  vigilantiam  excitavimus,  et  universoa  catholics 
il  Ecclesis  Nobis  carissimos  filios  etiam  atque  etiam  monuimus  et 
"  exhortati  sumus,  ut  tarn  dirs  con  tag  ia  pestis  omnino  horrerent  et 
"  devitarent.  Ac  prssertim  Nostra  prima  Encyclica  Epistola  die 
"  9  Novembris  anno  1846  Vobis  scripta,  binisque  Allocutionibua, 
"  quarum  altera  die  9  Decembris  anno  1854,  altera  vero  9  Junii 
"  anno  1862  in  Consistorio  a  Nobis  habita  fuit,  monstrosa  opinionum 
"  portenta  damnavimus,  qus  hac  potissimum  state  cum  maximo 
"  animarum  damno,  et  civiHs  ipsius  societatis  detriments  dominantur, 
u  qusqne  non  solum  catholics  Ecclesis,  ej  usque  salutari  doctrine  ac 
"  venerandis  juribus,  verum  etiam  sempiterns  naturali  legi  a  Deo  in 
11  omnium  cordjbus  insculpts,  rectsque  ratdoni  maxime  adversantur, 
"  et  ex  quibus  alii  prope  omnes  originem  habent  errores. 
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"  Etsi  autem  hand  oniiserimus  potissimos  hujusmodi  errores 
"sepe  proscribere  et  reprobare,  tamen  catholic©  Ecclesie  causa, 
"  animarumque  salus  Nobis  divinitus  commissa,  atque  ipsius  human® 
"  societatis  bonum  omnino  postulant,  ut  iterum  paatoralem  vestram 
"  8ollicitudinem  excitemus  ad  alias  pravas  profligandas  opiniones,  qua) 
"  ex  eisdem  erroribus,  veluti  ex  fontibus  erumpunt.  Quse  falsa?  ac 
"  perverse  opinionea  eo  magis  detestande  sunt,  quod  eo  potissimum 
u  spectant,  ut  impediatur  et  amoveatur  ealutaris  ilia  vis,  quam 
"  catholica  Ecclesia  ex  divini  sui  Auctoris  institutione  et  mandato, 
"  libere  exercere  debet  usque  ad  consummationem  sceculi  non 
"  minus  erga  singulos  homines,  quam  erga  nationes,  populos  sum- 
"  mosque  eorum  Principes,  utque  de  medio  tollatur  mutua  ilia  inter 
"  Sacerdotium  et  Imperium  consiliorum  societas  et  concordia,  quae 
"  rei  cum  sacra  turn  civili  fausta  semper  extitit  ac  salutaris.  [Gregor. 
"  XVI.  Epist.  Encycl.  <  Mirari:  15  Aug.  1832.]  Etinim  probe 
"  noscitis,  Venerabiles  Fratres,  hoc  tempore  non  paucos  reperiri, 
"  qui  civili  consortio  impium  absurdumque  naturalismi,  uti  vocant, 
u  principium  applicanteB  audent  docere,  l  opt  imam  societatis  pub- 
"  lice  rationem,  civilemque  progressum  omnino  requirere,  ut  humana 
societas  constituatur  et  gubernetur,  nullo  habito  ad  religionem 
respectu,  ac  si  ea  non  existeret,  vel  saltern  nullo  facto  veram  inter 
"  falsasque  religiones  discrimine.'  Atque  contra  sacrarum  Litte- 
"  rarum,  Ecclesie,  sanctorumque  Patrum  doctrinam,  asserere  non 
"  dubitant,  '  optimam  esse  conditionem  societatis,  in  qua  Imperio 
"  non  agnoscitur  officium  coercendi  sancitis  pcenis  violatores  catho- 
"  lice  religionis,  nisi  quatenus  pax  publica  postulet '  Ex  qua 
"  omnino  falsa  socialis  regiminis  idea  haud  timent  erroneam  illam 
"  fovere  opinionem  catholica)  Ecclesie,  animarumque  saluti  maxime 
"  exitialem  a  rec.  mem.  Gregorio  XVI.  Predecessore  Nostro  delira- 
"  mentum  appellatam  [Eadem  Encycl.  i Mirari' \  nimirum  l  liber- 
"  tatem  conscientie  et  cultuum  esse  proprium  cujuscumque  hominis 
"jus,  quod  lege  proclamari  et  asseri  debet  in  omni  recte  constituta 
"  societate,  et  jus  civibus  inesse  ad  omnimodam  liber  tatem  nulla 
"  vel  ecclesiastica,  vel  civili  auctoritate  coarctandam,  quo  suos 
44  conceptus  quoscumque  sive  voce,  sive  typis,  sive  alia  ratione 
"  palam  publiceque  manifestare  ac  declarare  valeant.'  Dum  vero 
"  id  temere  affirmant,  haud  cogitant  et  considerant,  quod  libertatem 
u  perditionis  [S.Aug.  Epist.  105,  al.  166]  predicant,  et  quod  '  si 
"  humanis  persuasionibus  semper  disceptare  sit  liberum,  nunquam 
"  deesse  poterunt,  qui  veritati  audeant  resultare,  et  de  humane 
"  sapientie  loquacitate  confidere,  cum  hanc  nocentissimam  vanitatem 
"  quantum  debeat  fides  et  sapientia  Christiana  vitare,  ex  ipsa  Domini 
"  nostri  Jesu  Christi  institutione  cognoscat.  [S.  Leonis  Epist.  164, 
"  al.  133,  §  edit  Ball.] 

"  Et  quoniam  ubi  a  civili  societate  fait  amota  religio,  ac  repudiata 
«  divine  revelation*  doctrina  et  auctorita*  vel  ipea  germana  justki* 
"  humanique  juris  notio  tenebris  obscuratur  et  amittitur,  atque  in 
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"  ver©  justitice  legitimique  juris  locum  materialis  substituitur  vis, 

"  inde  liquet  cur  nonnulli  certissimiB  sanae  rationis  principiis  penitus 

"  neglectis  posthabitisque  audeant  conclamare,  i  voiuntatem  populi, 

"  publica,   quam   dicunt,    opinione  vel   alia  ratione  manifestatam 

"  constituere  supremam  legem  ab  omni   divino  humanoque  jure 

"  solutam,  et  in  ordine  politico  facta  consummata,  eo  ipso  quod 

"  consummata  sunt  vim  juris  habere.'       Verum  ecquia  non  videt, 

"  planeque  sentit,  hominum  societatem  religionis  ac  verse  justitiae 

"  vinculis  solutam  nullum  aliud  profecto  propositum  habere  posse, 

"  nisi  scopum  comparandi,  cumulandique  opes,  nullamque  aliam  in 

((  suis  actionibus  legem  sequi,   nisi   indomitam  animi  cupiditatem 

"  inserviendi  propriis  voluptatibus  et  commodis  ?     Eapropter  hujus- 

"  modi  homines  acerbo  sane  odio  insectantur  Religiosas  Familias 

"  quam  vis  de  re  Christiana,  civili,  ac  litteraria  summopere  meritas, 

"  et  blaterant  easdem  nullam  habere  legitimam  existendi  rationem, 

"  atque  ita  haereticorum  commentis  plaudunt.   Nam  ut  sapientissiine 

"  rec.  mem.  Pius  VI.  Decessor  Noster  docebat,  l  regularium  abolitio 

"  laedit    statum   public©    professions    conailiorum    evangelioorum, 

"  laedit    vivendi    rationem    in    Ecclesia    commendatam    tamquam 

"  Apostolicie  doctrine  consentaneam,  laedit  ipsos  insignes  fondatores; 

"  quos  super  altaribus  veneramur,  qui  non  nisi  a  Deo  inspirati  eas 

"  constituerunt  societates.'      [Epist.    ad  Card,  de  la  Rochefoucault, 

"10  Martii  1791.]     Atque  etiam  impie  pronunciant,  auferendam 

"  esse  ciyibus  et  Ecclesia?  facultatem  '  qua  eleemosynas  Christians 

"  cantatas  causa  palam   erogare  valeant,'   ac  de  medio   tollendam 

"  legem  ( qua  certis  aliquibus  diebus  opera  servilia  propter  Dei 

"  cultum  prohibentur,'    fallacissime    praetexentes,  commemoratam 

"  facultatem  et  legem  optimae  public®  ceconomis  principiis  obsislere. 

"  Neque  contend  amovere   religionem  a  publica  societate,   volunt 

"  religionem   ipsam    a    privatis    etiam    arcere    familiis.      Etenim 

"  funestissimum  Communismi  et  Socialism  docentes  ac  profitentes 

"  errorem  asserunt  '  societatem  domesticam  seu  familiam  totam  suae 

"  existential  rationem   a  jure  dumtaxat  civili  mutuari  ;  proindeque 

41  ex  lege  tantum  civili  dimanare  ac  pendere  jura  omnia  parentum 

"  in    fifios,   cum   primis  vero  jus  institutionis  educationisque  cu- 

"  randae.'     Quibus  impiis  opinionibus,  machinationibusque  in  id 

"  praecipue  intendunt  fallacissimi  isti  homines,  ut  salutifera  catho- 

"  lice  Ecclesiae  doctrina  ac  vis  a  juventutis  institutione  et  educa- 

"  done  prorsus  eliminetur,  ac  teneri  flexibilesque  juvenum  animi 

"  perniciosis  quibusque  erroribus,  vitiisque  misere  inficiantur  ac 

"  depraventur.     Siquidem    omnes,    qui    rem    turn    sacram,    turn 

"  publicam  perturbare,  ac  rectum  societatis  ordinem  evertere,  et 

"  jura  omnia  divina  et  humana  delere  sunt  conati,  omnia  nefaxia  sua 

"  consilia,  studia  et  operam  in  improvidam  praesertim  juventutem 

"  decipiendam  ac  depravandam,  ut  supra  innuimus,  semper  contu- 

"  lerunt,  omnemque  spem  in  ipsius  juventutis  corruptela  collocarunt 

u  Quocirca    nunquam   ceseant  utrumque   clerum,  ex  quo,  velun* 
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"  certiasima  historiae  monumenta  splendide  testantur,  tot  magna  in 
"  Christianam,  civilem,  et  litterariam  rerapublicam  commoda  redun- 
44  darunt,  quibuscumque  infandis  modis  divexare,  et  edicere, 
44  ipsum  Clerum  *  utpote  vero,  utiJique  scientiae  et  civilitatis  pro- 
"  gressui  inimicum,  ab  omni  juventutis  instituendae  educandaeque 
44  cura  et  officio  esse  amovendum.' 

44  At  vero  alii  instaurantes  prava  ac  toties  damnata  novatorum 
44  commenta,  insigni  impudentia  audent,  Ecclesiae  et  hujus  Aposto- 
44  licae  Sedis  supremam  auctoritatem  a  Christo  Domino  ei  tributam 
44  civilis  auctoritatis  arbitrio  subjicere,  et  omnia  ejusdem  Ecclesiae  et 
44  Sedis  jura  denegare  circa  eaquae  ad  exteriorem  ordinem  pertinent. 
44  Namque  ipsos   minima   pudet  affirmare     4  Ecclesiae    leges    non 
44  obligare  in  conscientia,  nisi  cum  promulgantur  a  civili  po testate  ; 
"  acta  et  decreta  Komanorum  Pontificum  ad  religionem  et  Ecclesiam 
44  spectantia    indigere    sanctione    et    approbatione,    vel   minimum 
44  assensu  potestatis  civilis;  constitutiones  Apostolicas  [Clement  XII. 
44  4  In  eminenti. '  Benedict  XIV.  4  Providas  Romanorum.  '  Pii  VII. 
44  4  Ecclesiam. '     Leonis  XII.  4  Quo  graviora  '],  quibus  damnantur 
44  clandestine   societates,  sive  in  eis   exigatur,   sive   non   exigatur 
44  juramentum  de  secreto  servando,  earumque  asseclss  et  fautores 
44  anathemate  mulctantur,  nullam  habere  vim  in  illis  orbis  regio- 
44  nibus  ubi  ejusmodi  aggregationes  tolerantur  a  civili  gubernio  ; 
44  excommunicationem  a  Concilio  Tridentino  et  Romanis  Pontifi- 
44  cibus  latam  in  eos,  qui  jura  possessionesque  Ecclesiae  invadunt  et 
44  usurpant,  niti  confusione  ordinis  spiritualis  ordinisque  civilis  ac 
44  politici,  ad  mundanum  dumtaxat  bonum  prosequendum ;  Ecclesiam 
44  nihil  debere  decernere,  quod  obstringere  possit  fidelium  conscien- 
44  tias  in  ordine  ad  usum  rerum  temporafium ;  Ecclesiae  jus  non 
44  competere  violatores  legum  suarum  poenis  temporalibus  coercendi ; 
44  conforme  esse  sacrae   theologiae,   jurisque  publici  principiis,   bo- 
<4  norum  proprietatem,  quae  ab  Ecclesia,  a  Familiis  religiosia,  aliisque 
44  locis   piis    posaidentur,   civili    gubernio    asserere   et  vindicare. ' 
44  Neque  erubescunt  palam  publiceque  profiteri  heereticorum  effatum 
44  et  principium,   ex   quo  tot  perversae  oriuntur   sententiae,  atque 
44  errores.   Dictitant  enim  4  Ecclesiasticam  potestatem  non  esse  jure 
44  divino    distinctam   et    independentem   a  potestate  civili,   neque 
44  ejusmodi  distinctionem  et  independentiam  servari  posse,  quin  ab 
44  Ecclesia    invadantur  et  usurpentur  essentialia    jura    potestatis 
44  civilis.'    Atque  silentio  praeterire  non  possumus  eorum  audaciam, 
44  qui  sanam  non  sustinentes  doctrinam  contendunt 4  illis  Apostolicae 
44  Sedis  judiciis,   et  decretis  quorum  object um  ad  bonum  generale 
44  Ecclesiae,  ejusdem  que  jura,   ac  disciplinam  spectare  declaratur, 
44  dummodo  fidei  morumque  dogmata  non  attingat,  posse  assensum 
44  et  obedientiam  detrectari  absque  peccato,  et  absque  ulla  catholics? 
44  professionis  jactura  : '  quod  quidem  quantopere  adversetur  catho- 
44  lico  dogma ti  plenae  potestatis  Romano  Pontifici  ab  ipso  Christo 
44  Domino  divinitus  collatae  universalem  pascendi,  regendi,  et  guber- 
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"  nandi  Ecclesiam,  nemo  est  qui  non  clare  aperteque  videat  et 
"  intelligat. 

"  In  tanta  igitur  depravatarum  opinionum  perversitate,  Nos 
"  Apostolici  Nostri  officii  probe  memores,  ac  de  sanctissima  nostra 
"  Religione,  de  sana  doctrina,  et  animarum  salute  NobiB  dirinitua 
"  commissa,  ac  de  ipsius  humans  societatis  bono  maxime  solliciti, 
"  Apostolicam  Nostram  vocem  iterum  extollere  existimavimua. 
il  Itaque  omnes  et  singulas  pravas  opiniones  ac  doctrinas  singillatim 
"  bisce  Litteris  commemoratas  Auctoritate  Nostra  Apostolica  re- 
"  probamus,  proscribimus  atque  daninamus,  easque  ab  omnibus 
"  catholics  Ecclesise  filiis,  veluti  reprobatas,  proscriptas  atque 
"  damnatas  omnino  haberi  volumus  et  mandamus. 

"  Ac  praeter  ea,  optime  scitis,  Venerabiles  Fratres,  hisce  tempo- 
u  ribus  omnis  veritatis  justititeque  osores,  et  acerrimos  nostra?  reli- 
"  gionis  hostes,  per  pestiferos  libros,  libellos,  et  ephemerides  toto 
"  terrarum  orbe  dispersas  populis  illudentes,  ac  malitiose  mentientes 
"  alias  impias  quasque  disseminare  doctrinas.  Neque  ignoratis,  hac 
"  etiam  nostra  state,  nonnullos  reperiri,  qui  Satanae  spiritu  permoti 
"  et  incitati  eo  impietatis  devenerunt,  ut  Dominatorem  Dominum 
"  Nostrum  Jesum  Christum  negare,  ej  usque  Divinitatem  scelerata 
"  procacitate  oppugnare  non  paveant.  Hie  vero  haud  possumus, 
"  quin  maximis  meritisque  laudibus  Vos  efFeramus,  Venerabiles 
"  Fratres,  qui  episcopalem  Yestram  vocem  contra  tantam  impietatem 
"  omni  zelo  attollere  minime  omisistis. 

u  Itaque  hisce  Nostris  Litteris  Vos  iterum  amantissime  alloqui- 
41  mur,  qui  in  sollicitudinis  Nostras  partem  vocati  summo  nobis  inter 
"  maximas  Nostras  acerbitates  solatio,  lcetitdae,  et  consolationi  estis 
"  propter  egregiara,  qua  prcestatis  religionem,  pietatem,  ac  propter 
"  mirum  ilium  amorein,  fidem,  et  observantiam,  qua  Nobis  et  huic 
"  Apostolicae  Sedi  concordissimis  animis  obstricti  gravissimum  epi- 
"  scopale  vestrum  ministerium  strenue  ac  sedulo  implere  contenditis. 
"  Etenim  ab  eximio  restro  pastorali  zelo  expectamus,  ut  assumentes 
"  gladium  spiritus,  quod  est  verbum  Dei,  et  confortati  in  gratia 
"  Domini  Nostri  Jesu  Christ],  velitis  ingeminatis  studiis  quotidie 
"  magis  prospicere,  ut  fideles  curae  vestne  concrediti  ' abstineant  ab 
11  herbis  noxiis,  quas  Jesus  Christus  non  colit,  quia  non  sunt  plan- 
"  tatio  Patris.'  [S.  Ignatius  M.  ad  Philadelph.  3.]  Atque  eisdem 
"  fidelibus  inculcare  nunquam  desinite,  omnem  veram  felicitatem  in 
"  homines  ex  augusta  nostra  religione,  ej  usque  doctrina  et  exercitio 
"  redundare,  ac  beatum  esse  populum,  cujus  Dominus  Deus  ejus. 
"  [Psal.  143.]  Docete  ( catholic®  Fidei  fundamento  regna  subsis- 
41  tere  [Caelest.  Epist.  22,  ad  Synod.  Ephes.  apud  Coust.,  p.  1200], 
"  et  nihil  tarn  mortiferum,  tarn  prteceps  ad  casum,  tarn  expositum  ad 
4<  omnia  pericula,  si  hoc  solum  nobis  putantes  posse  sufficere,  quod 
44  liberum  arbitrium,  cum  nasceremur,  accepimus,  ultra  jam  a 
"  Domino  nihil  quaeranius,  id  est,  auctoris  nostri  obliti,  ejus  poten- 
41  tiam,  ut  nos  ostendamus  liberos,  abjuremus.'      [S.  Innocent.  I. 
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"  Epist.  29  ad  Episc.  Cone  Carthag.  apud  Court. ,  p.  891.]  Atque 
44  etiam  ne  omittatis  docere  *  regiam  potestatem  non  ad  solum  lnundi 
"  regimen,  Bed  maxime  ad  Ecclesiae  presidium  esse  collatam '  [S. 
44  Leon  is  Epist.  156,  al.  125],  et  nihil  esse  quod  civitatum  Principi- 
44  bus,  et  Regibus  majori  fructui,  gloriseque  esse  possit,  quam  si,  ut 
44  sapientissimus  fortissim  usque  alter  Predecessor  Noster  S.  Felix 
44  Zenoni  Imperatori  praescribebat,  *  Ecclesiam  catholicam  .  .  . 
44  sinant  uti  legibus  suis,  nee  libertati  ejus  quemquam  permittant 
44  obsistere.  .  .  .  Certum  est  enim,  hoc  rebus  suis  esse  salutare, 
<(  ut,  cum  de  causis  Dei  aaatur,  justa  ipsius  constitutam  regiam  vo- 
44  luntatem  Sacerdotibus  Ghristi  studeant  subdere,  non  prseferre.' 
"  [Pii  VII.  Epist.  Encycl.  '  Diu  satis,'  15  Maii  1800.] 

44  Sed  si  semper,  Venerabiles  Fratres,  nunc  potissimum  in  tantis 
"  Ecclesiae,  civilisque  societatis  calamitatibus,  in  tanta  adversariorum 
4i  contra  rem  catholicam,  et  hanc  Apostolicam  Sedem  conspiratione 
44  tantaque  errorum  congerie,  necesse  omnino  est,  ut  adeamus  cum 
"  fiducia  ad  thronum  gratia?,  ut  misericordiam  consequamur,  et 
44  gratiam  inveniamus  in  auxilio  opportuno.  Quocirca  omnium 
44  fidelium  pietatem  excitare  existimavimus,  ut  una  Nobiscum 
44  Vobisque  clementissimum  luminum  et  misericordiarum  Patrem 
44  ferventissimis  humillimisque  precibus  sine  intermissione  orent,  et 
"  obsecrent,  et  in  plenitudine  fidei  semper  confugiant  ad  Dominum 
44  Nostrum  Jesum  Christum,  qui  redemit  nos  Deo  in  sanguine  suo, 
44  Ej  usque  dulcissimum  Cor  flagrantissimse  erga  nos  caritatis  victi- 
14  mam  enixe  jugiterque  exorent,  ut  amoris  sui  vinculis  omnia  ad 
"  seipsum,  trahat,  utque  omnes  homines  sanctissimo  suo  amore  in- 
44  flammati  secundum  Cor  Ejus  ambulent  digne  Deo  per  omnia  pla- 
44  centes,  in  omni  bono  opere  fructincantes.  Cum  autem  sine  dubio 
44  gratiores  sint  Deo  hominum  preces,  si  animis  ab  omne  labe  puris 
44  ad  ipsum  accedant,  idcirco  caelestes  Ecclesiae  thesauros  dispensa- 
44  tioni  Nostra?  commissos  Christi  fidelibus  Apostolica  liberalitate 
44  reserare  censuimus,  ut  iidem  fideles  ad  veram  pietatem  vehemen- 
44  tins  incensi,  ac  per  Poenitentias  Sacramentum  a  peccatorum  maculis 
44  expiati,  iidentiuB  suas  preces  ad  Deum  efiundant,  ej  usque  miseri- 
44  cordiam  et  gratiam  consequantur. 

44  Hisce  igitur  Litteris  auctoritate  Nostra  Apostolica  omnibus  et 
"  singulis  utriusque  sexus  catholici  orbis  fidelibus  Plenariam  Indul- 
44  gentiam  ad  instar  Jubilsei  concedimus  intra  unius  tantum  mensis 
44  spatium  usque  ad  totum  futurum  annum  1865  et  non  ultra,  a 
44  Vobis,  Venerabiles  Fratres,  aliisque  legitimis  locorum  Ordinariis 
44  statuendura,  eodem  prorsus  modo  et  forma  qua  ab  initio  supremi 
44  Nostri  Pontificatus  concessimus  per  ApostoLicas  Nostras  Litteras 
44  in  forma  Brevis  die  20  mensiB  Novembris  anno  1846  datas,  et  ad 
44  universum  episcopalem  vestrum  Ordinem  missas,  quarum  initium 
44  4  Arcano  Divine  Providentiae  consilio,'  et  cum  omnibus  eisdem 
44  facultatibus,  quss  per  ipsas  Litteras  a  NobiB  date  fuerunt.  Volu- 
"  mus  tamen,  ut  ea  omnia  serventur,  qute  in  commemoratis  Litteris 


682  APPENDIX   IX. 

"  pnescripta  sunt,  et  ea  excipiantur,  quae  excepta  ease  declaravimus. 
"  Atque  id  concedimus,  non  obstantibus  in  contrarium  facientibus 
"  quibuscumque,  etiam  speciali  et  individua  mentione  ac  derogatione 
44  dignis.  Ut  autem  omnia  dubitatio  et  difficultas  amoveatur, 
"  earundem  Litterarum  exemplar  ad  Vos  perferri.  jusaimus. 

"  Rogemua,  Venerabiles  Fratres,  de  intimo  corde  et  de  tota  mente 
"  miaericordiam  Dei,  quia  et  ipse  addidit  dicens :  Miaericordiam 
"  autem  meam  non  dispergam  ab  eia.  Petamua  et  accipiemus,  et  si 
"  accipiendi  mora  et  tarditaa  fuerit  quoniam  graviter  offend  imus, 
"  pulaemus,  quia  et  pulsanti  aperietur,  ai  modo  pulaent  ostium  preces, 
"  gemitua,  et  lacrymae  nostrae,  quibus  inaiatere  et  immorari  oportet, 
14  et  si  Bit  unanimis  oratio,  .  .  .  unusquiaque  oret  Deum  non 
44  pro  ae  tan  turn,  aed  pro  omnibus  fratribus,  aicut  Dominua  orare 
"  noa  docuit.  [S.  Cyprian.  Epiat  II.]  Quo  vero  facilius  Deus 
"  Noatria,  Vestrisque,  et  omnium  fidelium  precibus,  yotiaque  annual, 
44  cum  omni  fiducia  deprecatricem  apud  Eum  adhibeamua  Immacu- 
"  latam  aanctissimamque  Deiparam  Virginem  Mariam,  quae  cunctas 
44  haereses  interemit  in  universo  mundo,  quseque  omnium  nostrum 
44  amantissima  Mater  4  tota  suavia  eat  .  .  .  ac  plena  misericordiae 
44  ...  .  omnibus  aeae  exorabilem,  omnibus  clementisaimam  praebet, 
44  omnium  necessitates  ampliaaimo  quodam  miaeratur  affectu'  [S. 
"  Bernard.  Serm.  de  duodecim  praerogativis  B.M.V.  ex  verbia  Apo- 
44  calyp.],  atque  utpete  Regina  adatans  a  dextria  Unigeniti  Filii  Sui 
44  Domini  Nostri  Jesu  Chriati  in  vestitu  deaurato  circumamicta 
44  varietate  nihil  est,  quod  ab  Eo  impetrare  non  valeat.  Sufiragia 
"  quoque  petamua  Beatissimi  Petri  Apostolorum  Principis,  et  Co- 
44  apostoli  ejus  Pauli,  omniumque  Sanctorum  Ccelitum,  qui  facti  jam 
44  amici  Dei  perveneruntad  coelestia,  regna,  et  coronati  poaaident  pal- 
44  mam,  ac  de  sua  immortalitate  securi,  de  nostra  sunt  salute 
44  sollicitL 

44  Denique  ccelestium  omnium  donorum  copiam  Vobis  a  Deo  ex 
44  animo  adprecantea,  aingularia  Nostrae  in  vos  caritatis  pignua  Apo- 
44  stolicam  Benedictionem  ex  intimo  corde  profectam  Vobis  ipaia, 
44  Venerabiles  Fratres,  cunctisque  Clericis,  Laiciaque  fidelibus  curae 
44  veatre  commiaaia  peramanter  impertimua. 

44  Datum  Romas  apud  S.  Petrum  die  VIII.  Decembria  anno  1864, 
44  decimo  a  Dogmatica  Defimtione  Immaculatse  Conceptionis  Deipara 
"  Virginis  Mariae. 

44  Pontificatua  Nostri  anno  decimonono. 

"  Pius  PP.  IX.n 
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"  SYLLABUS 


"  COMPLECTENS  PRjECIPUOS  NOSTRA  JETATIS  ERRORES  QUI  NOTANTUR  IN 
"  ALLOCUTIONIBUS  CONSISTORIALIBUS,  IN  ENCTCLICIS  ALIISQUE  APO- 
"  STOLICIS  LITTERIS  SANCTISSIMI   DOMINI   NOSTRI  PII   PAP£   IX. 

"§L 

"  Panthei8mu8y  NaturalismuSj  et  Rationalismus  absolutns. 

"  I.  Nullum  supremum,  sapientissimum,  providentissimumque 
"  Numen  divinum  exsistit  ab  bac  rerum  universitate  distinctuDi,  et 
41  Dens  idem  est  ac  rerum  natura,  et  iccirco  immutationibus  ob- 
u  noxius;  Deusque  reapse  fit  in  nomine  et  mundo,  atque  omnia 
*'  Deus  sunt  et  ipsissimam  Dei  babent  substantiam ;  ac  una  eadem- 
u  que  res  est  Deus  cum  mundo,  et  proinde  spiritus  cum  materia, 
"  necessitas  cum  libertate,  verum  cum  falso,  bonum  cum  malo,  et 
"  justum  cum  injusto. 

"  Alloc.  Maxima  quidem  9  iunii  1862.   * 
"  II.  Neganda  est  omnis  Dei  actio  in  homines  et  mundum. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  III.  Humana  ratio,  nullo  prorsusDei  respectu  habito,  unicus  est 
"  veri  et  falsi,  boni  et  mali  arbiter,  sibi  ipsi  est  lex,  et  naturalibus 
a  suis  yiribus  ad  bominum  ac  populorum  bonum  curandum  sufficit. 

u  Alloc.  Maxima  quidem  9  iunii  1862. 
"  IV.  Omnes  religionis  veritatis  ex  nativa  humanse  rationis  vi 
"  derivant;  bine  ratio  est  princeps  norma  qua  homo  cognitionem 
"  omnium  cujuscumque  generis  veritatum  assequi  possit  ac  debeat. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 

"  Epist.  encycl.  Singulari  quidem  17  martii  1856. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  V.  Diyina  revelatio  est  imperfecta  et  iccirco  subjecta  continuo 
"  et  indefinito  progressui  qui  humanae  rationis  progressioni  re- 
u  spondeat. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  VI.  Cbristi  fides  bumanae  refragatur  rationi ;  divinaque  revelatio 
"  non  solum  nihil  prodest,  yerum  etiam  nocet  hominis  perfectioni. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  VII.  Prophetia?  et  miracula  in  sacris  Litteris  exposita  et  narrata 
"  sunt  poetarum  commenta,  et  Christiana?  fidei  mysteria  philoso- 
"  phicarum  investigationum  summa ;  et  utriusque  Testamenti  libris 
."  mythica  continentur  inventa;  ipseque  Jesus  Ghristus  est  mythica 
"  fictio. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
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"  §  II. 

"  Rationatismus  moderates. 

"  Vm.  Quum  ratio  humana  ipsi  religioni  equiparetur,  iccirco 
"  theologies  discipline  perinde  ac  philosophies  tractandae  sunt. 
"  Alloc.  Singulari  quadam  perfusi  9  decembris  1854. 
"  IX.  Omnia  indiscriminatim  dogmata  religionis  Christianas  sunt 
"  objectum  naturalis  scientific  seu  philosophies ;  et  humana  ratio 
"  historice  tantum  exculta  potest  ex  suis  naturalibus  viribus  et 
44  principiis  ad  veram  de  omnibus  etiam  reconditoribus  dogmatibus 
"  scientiam  pervenire,  modo  haec  dogmata  ipsi  rationi  tamquam 
44  objectum  proposita  fuerint. 

44  Epist.  ad  Archiep.  Frising.  Gravissimas  11  decembris  1862. 

44  Epist.  ad  eumdem,  Tuas  libenter  21  decembris  1863. 

44  X.  Quum  aliud  sit  philosophus,  aliud  philosophia,  ille  jus  offi- 

44  ciura   habet   se   submittendi  auctoritati,  quam  veram  ipse  pro- 

44  baverit;  at  philosophia    neque    potest,   neque   debet    ulli   sese 

"  submittere  auctoritati. 

"  Epist.  ad  Archiep.  Frising.  Gravissimas  11  decembris  1862* 
"  Epist.  ad  eumdem,  Tuas  libenter  21  decembris  1863. 
"  XI.  Ecclesia  non  solum  non  debet  in  philosophiam  unquam 
44  animadvertere,  verum  etiam  debet  ipsius  philosophise    tolerare 
44  errores,  eique  relinquere  ut  ipsa  se  corrigat. 

"  Epist  ad  Archiep.  Frising.  Gravissimas  11  decembris  1862. 
"  XII.  Apostolic®  Sedis  Bomanarumque  Congregationum  decreta 
44  liberum  scientiae  progressum  impediunt. 

44  Epist  ad  Archiep.  Frising.  Tuas  libenter  21  decembris  1863. 
"  XUL  Methodus  et  principia,  quibus  antiqui  doctores  scholastici 
<(  Theologiam    excoluerunt,    temporum    nostrorum    necessitatibus 
"  scientiarumque  progressui  minime  congruunt. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris  1863. 
"  XIV.  Philosophia  tractanda  est  nulla  supernaturalis  revelationia 
44  habita  ratione. 

44  Epist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris  1863. 

"  N.B.  Cum  rationalismi  systemate  coherent  maximam  partem 

"  errores  Antonii  GUnther,  qui  damnatur  in  Epist.  ad  Card.  Archiep. 

"  Coloniensem  Eximiam  tuam  15  iunii  1847,  et  in  Epist.  ad  Episc. 

44  Wratislaviensem  Dolore  haud  mediocri  30  aprilis  1860. 


«§m. 

44  Indifferentismus,  Latitudinarismus. 

44  XV.  Liberum  cuique  homini  est  earn  amplecti  ac  profited  reli- 
44  gionem,  quam  rationis  lumine  quis  ductus  veram  putaverit* 
44  Litt.  Apost.  Multiplies  inter  10  iunii  1851. 
44  Alio".  Maxima  <  'idem  0  !***»?;  1862. 
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"  XVI.  Homines  in  cujusris  religionis  culta  viam  ceternaB  salutis 
"  reperire  seternamque  salutem  aasequi  poasunt. 

"  Epist.  encycl.  Qiiipluribus  9  novembris  1846. 
u  Alloc  Ubiprimum  17  decembria  1847. 
u  Epist.  encycl.  Singulari  quidem  17  martii  1856. 
"  XVII.  Saltern  bene  .sperandum  est  de  aeterna  illorum  omnium 
"  salute,  qui  in  vera  Christi  Ecclesia  nequaquam  versantur. 
"  Alloc.  Singulari  quadam  9  decembria  1854. 
"  Epist  encycl.  Quanto  conficiamur  17  augusti  1863. 
"  XVIII.  Protestantismus  non  aliud  eat  quam  diversa  ejuadem 
"  Christianas  religionis  forma,  in  qua  aeque  ac  in  Ecclesia  Gatbolica 
"  Deo  placere  datum  eat. 

"  Epist.  encycl.  Noscitis  et  Nobiscum  8  decembria  1849. 


11  §  IV. 

"  Socialismus,  Communismus,  Societates  clandestine,  Societates 
"  biblicce,  Societates  clerico-liberales. 

"  Ejusmodi  pestes  ssspe  gravissimisque  verborum  formulis  repro- 
"  bantur  in  Epist.  encycl.  Qui  pluribus  9  noremb.  1846 ;  in  Alloc. 
"  Quibus  quantisque.  20  april  1849 ;  in  Epist.  encycl.  Noscitis  et 
u  Nobiscum,  8  dec.  1849 ;  in  Alloc.  Singulari  quadam  9  decemb. 
"  1854 ;  in  Epist.  encycl.  Quanto  conficiamur  marore  10  augusti 
"  1863. 

"§V. 

"Errore8  de  Ecclesia  ejusque  juribus. 

"  XIX.  Ecclesia  non  est  vera  perfectaque  societas  plane  libera, 
"  nee  pollet  suis  propriis  et  constantibus  juribus  sibi  a  divino  suo 
"  Fundatore   collatis,  aed   civilia  poteatatia  est  definire  quae  sint 
"  Ecclesiae  jura  ac  li mites,  intra  quos  eadem  jura  exercere  queat. 
"  Alloc.  Singulari  quadam  9  decembris  1854. 
"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XX.  Ecclesiastica  poteatas  suam   auctoritatem   exercere    non 
"  debet  absque  civilis  gubernii  venia  et  assensu. 

"  Alloc.  Meminit  unusquisque  30  aeptembria  1861. 
"  XXI.  Ecclesia  non  habet  potestatem  dogmatice  definiendi,  reli- 
"  gionem  Catholicae  Ecclesia?  esse  unice  veram  religionem. 
"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
"  XXII.  Obligatio,  qua  catholici  magistri  et  scriptores  omnino 
"  adstringuntur,  coarctatur  in  iis  tantum,  quae  ab  infallibili  Ecclesiae 
"  judicio  veluti  fidei  dogmata  ab  omnibus  credenda  proponuntur. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris 
"  1863. 
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"  XXIII.  Romani  Pontifices  et  Concilia  oecumenica  a  limitibua  sus 
"  potestatis  recesserunt,  jura  Principum  usurparunt,  atque  etiam  in 
"  rebus  fidei  et  morum  definiendis  errarunt. 

"  Litt.  Apost.  Multiplies  inter  10  iunii  1851. 
"  XXIV.  Ecclesia  vis  inferendse  potestatem  non   habet,  neque 
"  potestatem  ullam  temporalem  directam  vel  indirectam. 
"  Litt.  Apost.  Ad  apostolicce  22  .augusti  1851. 
"  XXV.  Prater  potestatem  episcopatui  inhserentem,  alia  est  attri- 
"  buta  temporalis  potestas  a  civil i  imperio  vel  expresse  vel  tacite 
"  concessa,  revocanda  propterea,  cum  libuerit,  a  civili  imperio. 
M  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XXVI.  Ecclesia  non  habet  nativum  ac  legitimum  jus  acquirendi 
"  ac  possidendi. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
"  Epist.  encycl.  Incredibili  17  septembris  1863. 
a  XXVII.  Sacri  Ecclesia;  ministri1  Romanusque  Pontifex  ab  omni 
"  rerum  temporalium  cura  ac  dominio  sunt  omnino  excludendi. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XXVHI.  Episcopis  sine  gubernii  Tenia,  fas  non  est  vel  ipsas 
"  apostolicas  litteras  promulgare. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
"  XXIX.  Gratia?  a  Romano  Pontifice  concessae  existimari  debent 
"  tamquam  irrit®,  nisi  per  gubernium  fuerint  implorats. 
"  Alloc.  Nunquamfore  15  decembris  1856. 
"  XXX.  Ecclesia?  et  personarum  ecclesiasticarum  immunitas  a  jure 
"  civili  ortum  habuit. 

"  Litt.  Apost.  Multiplies  inter  10  iunii  1851. 
"  XXXI.  Ecclesiasticum    forum    pro    temporalibus    clericorum 
"  causis  sive  civilibus  sive  criminalibus  omino  de  medio  tollendum 
"  est  etiam  inconsulta  et  reclamante  Apostolica  Sede. 
"  Alloc.  Acerbissimum  27  septembris  1852. 
"  Alloc.  Nunquamfore  15  decembris  1856. 
"  XXXII.  Absque  ulla  naturalis  juris  et  sequitatis  violatione 
"  potest  abrogari  personalis  immunitas,  qua  clerici  ab  onere  subeunds 
"  exercendaaque  militia?  eximuntur ;  hanc  vero  abrogationem  pos- 
"  tulat  civilis  progressus,  maxime  in  societate  ad  formam  liber  ioris 
"  regiminis  constituta. 

"  Epist.  ad  Episc.  Montisregal.  Singularis  nobisque  29 
"  septembris  1864. 
"  XXXIII.  Non  pertinet  unice  ad  ecclesiasticam  jurisdiction  is 
"  potestatem  proprio  ac  nativo  jure  dirigere  theologicarum  rerum 
"  doctrinam. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris 

"  XXXIV.  Doctrina  comparantium  Romanum  Pontificem  Principi 
"  libero  et  agenti  in  universa  Ecclesia,  doctrina  est  qua;  medio  eevo 
"  pravaluit. 

"  Litt  Apost.  Ad  apostolicas  22  augusti  1851. 
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"  XXXV.  Nihil  vetat,  alicujus  Concilii  generalis  sententia  aut 
"  universorum  populorum  facto,  summum  Pontificatum  ab  Komano 
"  Episcopo  atque  Urbe  ad  alium  epiacopum  aliamque  civitatem 
44  transferri. 

"  Litt.  Apost.  Ad  apo8tolic€B  22  augusti  1851. 
"  XXXVI.  Nationalis  Concilii   definitio  nullam  aliam  admittit 
"  disputationem,   civilisque  administxatio  rem  ad  hosce  terminoa 
"  exigere  potest 

"  Litt.  Apost.  Ad  apostolicce  22  augnsti  1851. 
"  XXXVII.  Institui  possunt  rationales  Ecclesi®  ab  auctoritate 
44  Romani  Pontificis  subduct®  planeque  divisse. 

"  Alloc.  Multi*  gravibusque  17  decembris  18 GO. 
"  Alloc.  Jamdudum  cemimus  18  martii  1861. 
44  XXXVIII.  Diviaioni  Ecclesise  in  orientalem  atque  occidentalem 
"  nimia  Komanorum  Pontificum  arbitria  contulerunt. 

"  Litt*  Apost.  Ad  apostolicce  22  augusti  1851. 

"§VL 

"  Errores  de  societate  civili  turn  in  se,  turn  in  suis  ad  Ecclesiam 

relationibus  spectata. 

"  XXXIX.  Reipublicae  status,  utpote  omnium  jurium  origo  et 
"  fons,  jure  quodam  pollet  nullis  circumscripto  liniitibus. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XL.  Catholics  Ecclesiae  doctrina  human©  societatis  bono  et 
"  commodo  adversatur. 

"  Epist.  encycl.  Qui  pluribus  9  novembria  1846. 
"  Alloc.  Quibus  quantisque  20  aprilis  1849. 
"  XLI.  Civili  potestati  vel  ab  infideli  imperante  exercitse  com- 
44  petit  potestas  indirecta  negativa  in  sacra ;  eidem  proinde  competit 
44  nedum  jus  quod  vocant  exequatur,  sed  etiam  jua  appellations, 
"  quam  nuncupant  ab  abusu. 

44  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XLII.  In  conflictu  legum  utriusque  potestatis,  jus  civile  prae- 
"  valet. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XLIII.  Laica  potestas  auctoritatem  habet  rescindendi,  declarandi 
"  ac  faciendi  irritas  solemnes  conventiones  (vulgo  Concordata)  super 
"  usu  jurium  ad  ecclesriasticam  immunitatem  pertinentium  cum  Sede 
"  Apostolica  initas,  sine  hujus  consensu,  immo  et  ea  reclamante. 
"  Alloc.  In  Consistoriali  1  novembris  1850. 
"  Alloc  Multis  gravibusque  17  decembris  1860. 
"  XLIV.  Civilis  auctoritaa  potest  se  immiscere  rebus  qua?  ad 
44  religionem,  moreB  et  regimen  spirituale  pertinent.    Hinc  potest  de 
"  instruction ibus  judicare,  quas  Ecclesiae  pastores  ad  conscientiarum 
44  normam  pro  suo  munere  edunt,  quin  etiam  potest  de  divinorum 


688  APPENDIX   IX, 

"  sacramentorum  administratione  et  dispositionibufl  ad  ea  suscipienda 
"  necesRariis  decernere. 

"  Alloc.  In  Consistoriali  1  novembris  1850. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XLV.  Totum  scholarum  publicarum  regimen,  in  quibus  juven- 
"  tuB  Christians  alicujus  reipublicae  instituitur,  episcopalibus  dum- 
"  taxat  seminariis  aliqua  ratione  exceptis,  potest  ac  debet  attribui 
"  auctoritati  civili,  et  ita  quidem  attribui,  ut  nullum  alii  cuicumque 
"  auctoritati  recognoscatur  jus  immiscendi  se  in  disciplina  scholarum, 
"  in  regimine  studiorum,  in  graduum  collatione,  in  delectu  aut 
"  approbatione  magiptrorum. 

"  Alloc.  In  Consistoriali  1  novembris  1850. 

"  Alloc.  Quibus  luctuosissimis  5  septembris  1851. 
"  XLVI.  Immo  in  ipeds  clericorum  seminariis  methodus  studio- 
"  rum  adhibenda  civili  auctoritati  subjicitur. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 
"  XLYII.  Postulat  optima  civilis  societatiB  ratio,  ut  popularea 
"  scholae,  quae  patent  omnibus  cujusque  e  populo  classis  pueris,  ac 
"  publica  universim  Instituta,  quae  litteris  severioribusque  disciplinia 
"  tradendis  et  educationi  juventutis  curandae  sunt  destinata,  exi- 
"  mantur  ab  omni  Ecclesiae  auctoritate,  moderatrice  vi  et  ingerentia, 
"  plenoque,  civilis  ac  politicae  auctoritatis  arbitrio  subjiciantur,  ad 
"  imperantdum  placita  et  ad  communium  aetatis  opinionum  amussim. 

"  Epist.  ad  Archiep.  Friburg.  Quum  non  sine  14  iulii  1864. 
"  XL VIII.  Catholicis  viris  probari  potest  ea  juventutis  instituendae 
"  ratio,  qusa  sit  a  catholica  fide  et  ab  EcclesiaB  potestate  sejuncta, 
"  quaeque  rerum  dumtaxat  naturalium  scientiam  ac  terrenae  socialis 
"  vitae  fines  tantum  modo  vel  saltern  primarium  spectet. 

"  Epist.  ad  Archiep.  Friburg.  Quum  non  sine  14  iulii  1864. 
"XLIX.  Civilis  auctoritas  potest  impedire  quominus  sacrorum 
"  Antistites  et  fideles  populi  cum  Romano  Pontifice  libere  ac  mutuo 
u  communicent. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  L.  Laica  auctoritas  habet  per  se  jus  praesentandi  Episcopos,  et 
"  potest  ab  illis  exigere  ut  ineant  dioecesium  procurationem,  ante- 
"  quam  ipsi  canonicam  a  S.  Sede  institutionem  et  apostolicas  litteras 
u  accipiant. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 
"  LI.  Immo  laicum  gubernium  habet  jus  deponendi  ab  exercitio 
"  pastoralis  ministerii   Episcopos,  neque  tenetur  obedire   Romano 
"  Pontifici  in  iis  quae  episcopatum  et  Episcoporum  respiciunt  insti- 
"  tutionem. 

"  Litt.  Apost.  MuWplices  inter  10  iunii  1851. 

"  .Alloc.  Acerbissimum  27  septembris  1852. 
"  LII.  Gubernium  potest  suo  jure  immutare  aetateni  ab  Ecclesias 
"  pnescriptam  pro  religiosa  tarn  mulierum  quam  virorum  profes- 
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**  acme,  omnibusque  reL'gioaifl  familiis  indicere,  ut  neminem  sine  suo 
44  permissu  ad  eolemnia  vota  nuncupanda  adruittant. 
"  Alloc.  Nunquamfore  15  decembris  1856. 
M  LIIL  Abrogand©  sunt  leges  quae  ad  religiosarum  familiarom 
"  statum  tutandum,  earumque  jura  et  officia  pertinent;  immo  potest 
civile  gnbernium  iis  omnibus  auxilium  pnestare,  qui  a  suscepto 
religiosae  vitae  institute  deficere  ac  eolemnia  vota  frangere  velirtt ; 
"  pariterque  potest  religiosas  easdem  fhmilias  perinde  ac  collegiatas 
"  Ecclesias  et  beneficia  simplicia  etiam  juriB  patronatus  penitus 
"  extinguere,  illorumque  bona  et  reditus  civilis  potestatis  adminis* 
"  tratk>ni  et  arbitrio  subjicere  et  vindicare< 

"  Alloc.  Acerbissimum  27  septembris  1852. 
"  Alloc.  Probe  memineritis  22  ianuarii  1855. 
"  Alloc  Cum  scepe  26  inlii  1855. 
"  L1V.  Eeges  et  Principes  non  solum  ab  Ecclesiae  jurisdictione 
"  eximuntor,  verum  etiam  in  quaestionibus  jurisdictionis  dirimendis 
"  superiore6  sunt  Ecclesiae. 

a  Litt.  Apost  Multiplicee  inter  10  iunii  1851. 
"  LV.  Dcclesia  a  Statu,  Statusque  ab  Ecclesia  sejungendus  est. 
"  Ailoc  Acerbissimum  27  septembris  1852. 

"  §  VII. 

"  Errore8  de  Ethica  naturali  et  Christiana. 

"LVI.  Morum  leges  divina  baud  egent  sanctione,  minimeque 
"  opus  est  ut  human®  leges  ad  naturae  jus  conformentur  aut  obli- 
u  gandi  vim  a  Deo  accipiant. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
aLVIL  PhiloHophicarum    rerum    morumque    scientia,  iteraque 
"  civiles  leges  possunt  et  debent  a  divina  et  ecclesiastica  auctoritate 
"  declinare. 

"  Alloc.  Maxima  quidem  9  iunii  1 862. 
"  LVIII.  Alias  vires  non    sunt    agnoscendse   nisi    illce  qua?   in 
"  materia  positae  sunt,  et  omnis  morum  disciplina  honestasque  collo- 
u  cari  debet  in  cumulandis  et  augendis  quovis  mcdo  divitiis  ac  in 
u  voluptatibus  explendis. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  Epist  encycl.  Quanto  conficiamur  10  augusti  1863. 
"  L1X.  Jus  in  materiali  facto  consistit,  et  omnia  hominum  officia 
"  sunt  nomen  inane,  et  omnia  humana  facta  juris  vim  habent. 
u  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LX.  Auctoritas  nihil  aliud  est  nisi  numeri  et  materialium  virium 
"  gumma. 

u  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LXI.  Fortunata  facti  injustitia  nullum  juris  sanctitati  detri- 
il  mentum  affert. 

"  Alloc.  Jamdudum  cemimus  18  martii  1861. 
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"  LXII.  Proclamandum  est  et  observandum  principium  quod 
"  yocant  de  non  interventu. 

"  Alloc.  Navo8  et  ante  28  septembris  1860. 
"  LXIII.  Legitimis  principibus  obedientiam  detrectare,  immo  et 
"  rebellare  licet. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 
"  Alloc.  Quisque  vestrum  4  octobris  1847. 
"  Epist.  encycl.  Noscitis  et  Nobiscum  8  decembris  1849. 
"  Litt.  Apost.  Cum  catholica  26  martii  1860. 
"  LXIV.  Turn    cujusque  sanctissimi   juramenti    violatio,    tarn 
"  quslibet  scelesta  flagitdcsaque  actio  sempiternse  legi  repugnans,  non 
"  solum  haud  est  improbanda,  verum  etiam  omnino  licita,  summisque 
"  laudibus  efferenda,  quando  id  pro  patriae  amore  agatur. 
"  Alloc.  Quibtis  quantisque  20  aprilis  1849. 

"  §  vni. 

"  Errores  de  Matrimonio  Christiana. 

"  LXY.  Nulla  ration e  ferri  potest,  Christum    evexisse  matri- 
"  monium  ad  dignitatem  sacramenti. 

u  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  LXVL  Matrimonii  sacramentum  non  est  nisi  contractui  acces- 
"  sorium  ab  eoque  separable,  ipsumque  sacramentum  in  una  tan  turn 
"  nuptiali  benedictione  situm  est. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  LXVII.  Jure  naturae  matrimonii  vinculum  non  est  indissolubile, 
"  et  in  variis  casibus  divortium   proprie  dictum  auctoritate  civili 
"  sanciri  potest. 

"  Litt.  Apost.  Ad  apostolical  22  augusti  1851. 
"  Alloc   Acerbissimum  27  septembris  1852. 
"  LXVIII.  Ecclesia  non  habet  potestatem  impedimenta  matri- 
"  monium  dirimentia  inducendi,  sed  ea  potestas  civili  auctoritatd 
"  competit,  a  qua  impedimenta  existentia  tollenda  sunt. 
"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
"  LXIX.   Ecclesia  sequioribus  sseculis  dirimentia  impedimenta 
"  inducere  coepit,  non  jure  proprio,  sed  illo  jure  usa,  quod  a  civili 
"  potestate  mutuata  erat. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  LXX.  Tridentini  canones  qui  anathematis  censuram  ill  is  in- 
"  ferunt  qui  fkcultatem  impedimenta  dirimentia  inducendi  Ecclesise 
"  negare  audeant,  vel  non  sunt  dogmatici  vel  de  hac  mutuata  potes- 
"  tate  intelligendi  sunt 

"  Litt.  Apost.  Ad  apostolica  22  augusti  1851. 
"  LXXI.  Tridentini  forma  sub  infirmitatis  poena  non  obligat,  ubi 
"  lex  civilis  aliam  formam  prsestituat,  et  velit  ac  nova  forma  inter- 
"  veniente  matrimonium  valere. 

"  Litt.  Apost.  Ad  apostolical  22  augusti  1851. 
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"  LXXII.  Boni&cius  Vlll.  votum  castitatis  in  ordinatione  ends- 
"  sum  nuptias  nullas  reddere  primus  asseruit. 

"  Litt.  Apost.  Ad  apostoliccB  22  augusti  1851. 
"  LXXIIL  Yi   contractus  mere  civilis  potest  inter  Christianoa 
"  constare  veri  nominis  matrimonium ;   faJsumque  est,  aut  con* 
"  tractum  matrimonii  inter  Christianos  semper  esse  sacramentum, 
"  aut  nullum  esse  contractual,  si  sacramentum  excludatur. 

"  Litt.  Apost.  Ad  apostolica  22  augusti  1851. 

"  Lettera  di  SS.  Pio  IX  al  Re  di  Sardegna,  9  settembre 
"  1852. 

"  Alloc  Acerbissimum  27  septembris  1852. 

"  Alloc.  Multis  gravibusqve  17  decembris  1860. 
"  LXXIY.  Causa?  matrimoniales  et  sponsalia  suapte  natura  ad 
"  forum  civile  pertinent. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 

"  Alloc.  Acerbissimum  27  septembris  1852. 
"  N.B. — Hue  facere  possunt  duo  alii  errores :  de  clericorum  coelibatu. 
"  abolendo  et  de  statu  matrimonii  statui  virginitatis  anteferendo.  Con- 
"  fodiuntur,  prior  in  Epist.  Encycl.  Quipluribus  9  novembris  1846, 
"  posterior  in  Litteris  Apost.  Multiplies  inter  10  junii  1851. 

"§   IX. 

"  Errores  de  civili  Romani  Pontificis  Principatu. 

"  LXXY.  De  temporalis  regni  cum  spirituali  compatibilitate  dis- 
"  putant  inter  se  Christiana?  et  catholicte  Ecclesice  filii. 
"  Litt.  Apost     Ad  apostolica  22  augusti  1851. 
"  LXXVI.  Abrogatio  civilis  imperii,  quo  Apostolica  Sedes  potitur, 
"  ad  Ecclesise  libertatem  felicitatemque  vel  maxime  conduceret. 
"  Alloc.  Quibtis  quantisque  20  aprilis  1849. 
11  N.B. — Preter  hos  errores  explicite  notaton,  alii  complures  im- 
u  plicite  reprobantur  proposita  et  asserta  doctrina,  quam  catholici 
u  omnes  firmissime  retinere  debeant,  de  civili   Romani  Pontificis 
"  principatu.      Ejusmodi    doctrina   luculenter  traditur  in   Alloa 
14  Quibu8  quantisque  20  april.  1849 ;  in  Alloc.  Si  semper  antea  20 
maii  1850;    in  Litt.  Apost.   Cum  catholica  Ecclesia  26  Mart 
1860;  m  Alloc.  Novos,  28  sept  1860;    in  Alloc.  Jamdudum  18 
mart.  1861;  in  Alloc.  Maxima  quidem  9  junii  1862. 
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"§  X. 

"  Errores  qui  ad  Lxberalismum  hodiemum  referuntur. 

"  LXXVI  I.  iEtate  hac  nostra  non  amplius  expedit  religionem 
"  eatholicam  haberi  tanquam  unicam  status  religionem,  ceteris  qui- 
"  buscumque  cultibus  exclusis. 

u  Alloc.  Nemo  vestrum  26  iulii  1855. 
"  LXXYIII.  Hinc  laudabiliter  in  quibusdam  catholici  nominis 
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"  regionibus  lege  cautum  est,  ut  hominibus  illuc  immigrantibus 
"  liceat  publicum  proprii  cujusque  cultus  exercitium  habere. 

"  Alloc.  Acerbissimum  27  septembris  1852. 
"  LXXIX.  Enimvero  falsum  est,  civilem  cujusque  cultus  liber - 
11  tatem,  itemque  plenam  potestatem  omnibus  attributam  quaslibet 
44  opiniones  cogitationesque  palam  publiceque  manifestandi,  oondu- 
"  cere  ad  populorum  mores  animosque  facilius  corrumpendos,  ac  in- 
44  differentismi  pestem  propagandam. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
"  LXXX.  Romanus  Pontifex  potest  ac  debet  cum  progressu, 
"  cum  liberalismo  et  cum  recenti  civilitate  sese  reconciliare  et 
44  componere. 

"  Alloc  Jamdudum  cernimus  18  martii  1861." 


No.  6. 

Circular  of  Italian  Minister  for  Foreign  Affairs  to  Italian 
Diplomatic  Representatives  abroad. 

II  Ministro  degli  Affari  Esteri  ai  rappresentanti  di  S.  M.  alY  estero. 

"  Florence,  18  Octobre  1870. 
"  Monsieur, 

"  Les  populations  des  provinces  romaines,  ayant  acquis  la  liberie* 
44  d'exprimer  solennellement  leur  volonte,  se  sont  prononc^es  a  la 
44  presque  unanimity  pour  Fannexion  de  Rome  et  de  son  territoire  a 
44  la  monarchie  constitutionnelle  de  Victor-Emmanuel  II  et  de  sea 
"  descendants. 

"  Cette  votation,  faite  avec  toutes  les  garanties  de  sincerite  et  de 
44  publicity,  est  la  derniere  consecration  de  Funite  italienne.  C'est 
44  au  milieu  des  manifestations  de  joie  de  la  nation  entiere  que  S.  M. 
"  le  Roi  a  accepte*  le  plebiscite  des  Romains,  et  qu'il  a  pu  declarer  que 
44  Foeuvre  commencee  par  son  illustre  pere,  et  poursuivie  par  lui- 
44  mdme  avec  tant  de  perseverance  et  de  gloire,  est  enfin  achevee. 

44  Pour  la  premiere  fois,  depuis  bien  des  siecles,  les  Italiens  re- 
41  trouvent  dans  Rome  le  centre  traditionnel  de  leur  nationality. 
44  Rome  est  d^sormais  r£unie  a  FItalie  par  le  droit  national  qui, 
"  exprime  d'abord  par  le  Parlement,  a  trouve  dans  le  vote  des 
44  Romains  sa  sanction  definitive.  C'est  la  un  grand  fait  dont  lea 
"  consequences,  nous  sommes  les  premiers  a  le  reconnaitre,  s'etendent 
44  bien  au-dela  des  frontieres  de  la  peninaule,  et  contribueront  effi- 
44  cacement  au  progres  de  la  societe  catholique. 

44  En  allant  a  Rome,  Fltalie  y  trouve  une  des  plus  grandes  ques- 
44  tions  des  temps  modernes.  II  s'agit  de  mettre  d'accord  le  sentiment 
"  national  et  le  sentiment  religieux,  en  sauvegardant  Findependance 
"  et  Fautorite  spirituelle  du  Saint-Siege  au  milieu  des  libertes  inhe- 
u  rentes  a  la  societe  moderne. 

44  Ainsi  que  vous  Favez  vu  par  la  reponse  du  Roi  a  la  deputation 
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"  romaine,  l'ltalie  sent  toute  la  grandeur  de  la  responsabilite*  qu'elle 
"  assume  en  declarant  que  le  pouvoir  temporel  du  Saint-Pere  a 
"  cease  d'exister.  Cette  responsabilite,  nous  1'acceptons  avec  cou- 
"  rage,  car  nous  sommes  surs  d'apporter  a  la  solution  du  probleme 
"  un  esprit  impartial  et  rempli  du  respect  le  plus  sincere  pour  lea 
"  sentiments  religieux  des  populations  catholiques. 

"  Appliquer  Fidee  du  droit,  dans  son  acception  la  plus  large  et  la 
"  plus  elevee,  aux  rapports  de  l'Eglise  et  de  l'Etat,  telle  est  la  tache 
"  que  s'impose  l'ltalie. 

"  Le  pouvoir  temporel  du  Saint-Siege  e*tait  le  dernier  debris  des 
"  institutions  du  moyen-age.  A  une  epoque  ou  les  idees  de  sou- 
"  verainete  et  de  propriete  n'etaient  pas  nettement  separees,  ou  la 
"  force  morale  n'avait  aucune  sanction  efficace  dans  l'opinion  pu- 
"  blique,  la  confusion  des  deux  pouvoirs  a  pu  quelquefbis  ne  pas 
"  Stare  sans  utilite.  Mais  de  nos  jours  il  n'est  pas  necessaire  de 
"  posseder  un  territoire  et  d'avoir  des  sujets  pour  exercer  une  grande 
"  autorite  morale.  Une  souverainete'  politique  qui  ne  repose  pas 
"  sur  le  consentement  des  populations,  et  qui  ne  pourrait  pas  se 
"  transformer  selon  les  exigences  sociales,  ne  peut  plus  exister.  La 
"  contrainte  en  matiere  de  foi,  repoussee  par  tous  les  Stats  modernes, 
"  trouvait  dans  le  pouvoir  temporel  son  dernier  asile.  Desormais, 
"  tout  appel  au  glaive  eeculier  doit  etre  supprime  a  Rome  m&ne,  et 
"  I'lSglise  doit  profiler  a  son  tour  de  la  liberte.  Degagee  des  em- 
"  barras  et  des  neceasites  transitoires  de  la  politique,  l'autorite* 
"  religieuse  trouvera  dans  l'adhesion  respectueuse  des  consciences  sa 
"  veritable  souverainete. 

"  Notre  premier  devoir,  en  faisant  de  Rome  la  capitale  de  l'ltalie, 
"  est  done  de  declarer  que  le  monde  catholique  ne  sera  pas  menace* 
"  dans  ses  croyances  par  l'achevement  de  notre  unite.  Et  d'abord, 
"  la  grande  situation  qui  appartient  personnellement  au  Saint-Pere 
"  ne  sera  nullement  amoindrie :  son  caractere  de  souverain,  sa  pre- 
"  Eminence  sur  les  autres  princes  catholiques,  les  immunises  et  la 
"  liste  civile  qui  lui  appartiennent  en  cette  qualite,  lui  seront  am- 
"  plement  garantis ;  ses  palais  et  ses  residences  auront  le  privilege 
"  de  rextraterritorialite'. 

"  L'exercice  de  sa  haute  mission  spirituelle  lui  sera  assure*  par  un 
"  double  ordre  de  garanties :  par  la  libre  et  incessante  communica- 
"  tion  avec  les  fideles  par  les  nonciatures  qu'il  continuera  a  avoir 
"  aupres  des  puissances ;  par  les  representants  que  les  puissances 
"  continueront  a  accrediter  aupres  de  lui ;  enfin,  et  surtout  par  la 
"  separation  de  l'Eglise  et  de  l'Etat  que  l'ltalie  a  deja  proclamee,  et 
"  que  le  gouvernement  du  Roi  se  propose  d'appliquer  sur  son  terri- 
"  toire  des  que  le  Parlement  aura  donne  sa  sanction  aux  projets  des 
"  conseillers  de  la  couronne. 

"  Pour  rassurer  les  fideles  sur  nos  intentions,  pour  les  convaincre 
"  qu'il  nous  serait  impossible  d'exercer  une  pression  sur  les  decisions 
"  du  Saint-Siege  et  de  chercher  a  faire  de  la  religion  un  instrument 
"  politique,  rien  ne  nous  parait  plus  efficace  que  la  liberty  complete 
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"  que  nous  accordons  a  l'Eglise  but  notre  territoire.  Nous  ne  nous 
"  dissimulons  pas  que  dans  les  commencements  la  soci^te*  civile  aura 
"  a  surmonter  beaucoup  d'obstaclea  et  de  difficult^  Mais  nous 
"  avons  foi  dans  la  liberie* :  elle  saura  moderer  et  pre"  venir  toutes  les 
"  exag£rations,  elle  sera  un  correctif  suffisant  contre  le  fanatisme. 
"  Le  seule  puissance  que  nous  d£sirons  invoquer  a  Rome,  dont  les 
"  traditions  sont  si  imposantes,  est  la  puissance  du  droit.  Que  le 
14  sentiment  religieux  trouve  une  expansion  nouvelle  dans  une  so- 
"  ctete*  a  laquelle  ne  manque  d'ailleurs  aucune  des  garanties  de  la 
"  liberty  politique,  pour  nous  ce  n'est  pas  un  sujet  de  crainte,  mais 
"  de  satisfaction,  car  la  religion  et  la  liberty  sont  lea  plus  puissants 
*'  elements  de  l'am£lioration  sociale. 

"  Nous  avons  le  feme  espoir  que  le  moment  viendra  ou  le  Saint- 
w  Pere  appreciera  les  immenses  avantages  de  la  liberty  que  noua 
"  oftrons  a  l'Eglise,  et  qu'il  cessera  de  regretter  un  pouvoir  don 
u  tous  les  avantages  lui  restent,  dont  il  ne  perd  que  les  embarras  et 
"  les  dangereuses  responsabilite's.  Vous  pourrez,  en  attendant 
"  Monsieur,  assurer  le  Gouvernement  aupres  duquel  vous  6tes 
"  accr&lite  que  le  Saint-Pere,  qui  a  eu  la  bonne  inspiration  de  ne 
"  pas  s'eloigner  du  Vatican,  est  entoure*  par  les  autorit£s  royales  et 
"  par  les  populations  des  egards  les  plus  respectueux.  Le  jour  oh 
"  le  Pape,  ceclant  aux  mouvements  de  son  coeur,  se  rappellera  que 
"  le  drapeau  qui  flotte  a  present  a  Rome  est  celui  qu'il  a  beni  dans 
"  les  premiers  jours  de  son  pontificat,  au  milieu  des  acclamations 
"  enthousiastes  de  l'Europe ;  le  jour  ou  la  conciliation  entre  l'Eglise 
"  et  l'Etat  sera  proclamee  au  Vatican,  le  monde  catholique  recon*- 
"  naftra  que  l'ltalie  n'a  pas  nut  une  ceuvre  sterile  de  demolition  en 
"  allant  a  Rome,  et  que  le  principe  d'autorite'  sera  dans  la  ville 
"  e'ternelle  replace  sur  la  base  large  et  solide  de  la  liberty  civile  et 
u  religieuse. 

"  Agrfoz,  etc.,  (Firm.)  "  Visconti-Vknosta." 

Documenti  Diplomatici  relativi  alia  Questione  Romana :  communis 
cati  dal  Ministro  degli  Affari  Esteri,  Visconti-Venosta.  (19 
Decembre  1870),  p.  69. 


No.  7. 

//  Ministro  del  Re  a  Bruxelles  al  Ministro  degli  Affari  Esteri. 

"  Bruxelles,  8  Novembre  1870. 
"  Ricevuto  1'  11. 
"  Monsieur  le  Ministre, 

"  Dans  le  premier  entretien  que  j'ai  eu,  a  mon  retour  a  Bruxelles, 
"  avec  le  Ministre  des  Affaires  EtrangeTes,  j'ai  pu  me  convaincre 
"  que  les  recentes  circulaires  de  V.  E.  sur  les  afiaires  de  Rome 
"  avaient  produit  sur  son  esprit  un  excellent  effet.     M.  d'Anethant 


u 


APPENDIX  IX.  695 

"  m'a  dit  que  la  grande  question  dans  cette  affaire  e*tait  que  la 
liberty  et  l'independance  absolue  du  Saint-Pere  fussent  un  fait 
£clatant  et  incontestable  aux  yeux  du  monde  entier,  et  que,  de 
plus,  il  serait  vivement  a  d^sirer  que  les  suretes  donn£es  par 
"  l'ltalie  a  cette  parfaite  liberie  d'action  recussent  la  sanction  col- 
"  lective  de  toutes  les  puissances  catholiques.  J'ai  r£pondu  a  M. 
u  d'Anethan  que  dans  cet  ordre  d'id£es  le  Gouvernement  du  Roi 
"  £tait  dispose1  a  aller  aussi  loin  que  possible,  et  que  les  communi- 
"  cations  qu'il  avait  spe'cialement  charge  ses  repr£sentants  a  l'£tranger 
"  de  faire  aux  differents  Gouvernements  constituaient  eVidemment, 
"  vis-a-vis  des  puissances  catholiques,  un  engagement  moral. 

"  J'ai  profit^  de  cette  occasion  pour  demander  au  Baron  d'Ane- 
"  than  quelle  serait  l'attitude  du  Gouvernement  dans  les  interpella- 
"  tions  que  ne  pourrait  manquer  de  lui  adresser  la  majority  catho- 
"  lique  de  la  Chambre  relativement  aux  affaires  roniaines.  M. 
u  d'Anethan  m'a  rlpondu  qu'il  n'avait  aucune  espece  d'inqui&ude 
"  a  cet  egard,  et  ne  ferait  que  rep^ter  les  declarations  qu'il  avait 
"  deja  formule'es  devant  la  Chambre.  *  La  Belgique,'  m'a-t-il  de 
"  nouveau  dit,  '  est  un  Stat  neutre,  et  sa  neutrality  elle-m€me  lui 
"  impose  la  stricte  obligation  de  ne  se  meler  en  aucune  fa9on  des 
"  questions  et  des  diff&rends  qui  peuvent  surgir  entre  les  autres 
"  Etats.  Si  l'ltalie  a  une  question  territoriale  a  discuter  avec  le 
"  Saint-Siege,  c'est  la  une  affaire  dans  laquelle  la  Belgique  n'a  rien 
"  a  voir,  et  se  serait  meconnaitre  les  principes  sur  lesquels  repose 
"  son  existence  que  de  se  prononcer  d'une  maniere  ou  d'une  autre 
"a  ce  sujet.  Pour  nous  pousser  a  exprimer  officiellement  une 
"  opinion,  Ton  nous  dit  quelquefois  que  nous  sommes  un  Gouverne- 
"  ment  catholique,  mais  la  Belgique  est  un  pays  ou  la  liberty  de 
"  tons  les  cultes  et  la  separation  absolue  de  l'Eglise  et  de  l'Etat  sont 
"  inscrites  dans  la  constitution  comme  principes  fondamentaux. 
"  Personnellement  nous  pouvons  avoir  les  convictions  religieuaes 
"  qui  nous  conviennent ;  mais,  comme  Gouvernement,  la  Belgique 
"  doit  et  veut  rester  neutre ;  quelles  que  soient  les  instances  et  les 
"  pressions  qui  puissent  se  produire,  nous  ne  sortirons  pas  de  la.' 

"  Ce  langage,  que  jai  trouv£  beaucoup  plus  accentul  que  par  le 
u  paag^  indique  tres-clairement  que  le  Cabinet  actuel  est  plus  que 
"  jamais  r£solu  a  s'abriter,  en  actea  comme  en  paroles,  derriere  la 
"  plus  stricte  neutrality. 
u  Agr4ez,  etc., 

(Firm.)  "  C.  De  Barbal." 

Documenti  Diplomatici  relativi  alia  Questions  Romana:  commu- 
nicati  dot  Ministro  degli  Ajfari  Esterti,  Visconti-Venosta.  (19 
D&embre  1870),  p.  98. 
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No.  8. 

Spanish  Minister  of  State  at  Madrid  to  Italian  Ambassador. 
II  Ministro  di  Stato  di  Spagna  al  Ministro  del  Re  a  Madrid* 

"  Madrid,  14  Novembre  1870 
"  Excellentissimo  Signore, 

"  Col  maggiore  interesse  ho  preso  conoscenza  della  circolare  colla 
"  quale  il  aignor  Vieconti-Venosta  informa  i  rappresentanti  del  Re 
"  all*  eatero  che  Sua  Maesta  ha  acoettato  il  plebiscite  dei  Romani 
"  i  quali,  quasi  all1  unanimita  hanno  votato  per  V  anneaerione  di 
*'  Roma  e  del  suo  territorio  alia  raonarchia  costituzionale  di  Vittoria 
"  Emanuele  e  auoi  disceodenti. 

"  U  aignor  Ministro  degli  Affari  Esteri  di  Sua  Maesta  espone  in 
"  quel  documento  la  nuova  situazione  creata  alia  Santa  Sede  poicbe 
u  e  venuto  meno  il  potere  temporale  del  Papa,  e  manifesto  la  fondata 
M  Bperanza  che  questo  awenimento  non  sia  punto  per  nuocere  all' 
"  eaercizio  della  missione  spirituale  del  Sommo  Pontefice,  il  quale, 
"  avvenendo  in  Italia  la  riconciliazione  dello  Stato  colla  Chiesa, 
•'  riconoscera  che  1'  annessione  dei  auoi  dominii  alia  monarchia  del 
"  Re  Vittorio  Emanuele,  non  e  state  opera  sterile  di  distruzione  e 
"  che  il  principio  di  autorita  nella  citta  eterna  si  affermera  nuova- 
"  mente,  cementato  aolidamente  sulla  base  della  liberta  civile  e 
"  religiosa. 

"  11  Governo  di  S.  A.  brama  vivamente  che  giunga  quel  giorno 
"  in  cui  T  Italia,  la  quale,  al  prezzo  di  tanti  sacrifizi,  ed  attraverao 
"  tanti  Becoli,  ha  proseguito  costantemente  la  laboriosa  impress  della 
"  sua  unificazione,  gia  intravveduta  ed  accarezzata  nelle  profonde 
"  meditazioni  del  genio,  e  radicatasi  infine  in  tutte  le  claasi  del 
"  popolo  come  mete  delle  aspirazioni  nazionali,  potra  congiungere 
"  alle  antiche  sue  tradizioni  di  grandezza,  ainiboleggiate  da  Roma 
"  capitale,  quelle  della  sovranita  spirituale  cui  sono  awezze  a  scor- 
"  gervi  le  non  scemeranno  sicuramente  nel  voderlo  seduto  Bull* 
"  augusta  cattedra  di  San  Pietro  senza  che  cinga  sulla  tiara  la 
"  corona  temporale. 

"  Cos}  il  papato  vivra  di  vita  propria,  senza  che  la  religione  sia 
"  turbata  nelJa  sua  sfera  pacifica  e  serena  dalle  esigenze  politiche 
"  del  diritto  moderno,  le  quali  non  attaccano  la  sovranita  spirituale 
"  del  Pontefice,  ma  che,  avversate  di  ostinata  e  temeraria  reaistenza, 
"  avrebbero  poputo,  nel  giorno  dell1  inevitable  trionfo,  travolgere 
"  nella  stessa  catastrofe  1'  autorita  religiosa  ed  il  dominio  temporale 
"  dei  Papi.  11  Governo  Italiano  non  poteva  piu  a  lungo  sconoscere 
"  il  desiderio  delle  popolazioni,  senza  esporsi  a  vedere  coinvolta 
"  nella  stessa  awersione  la  monarchia  costituzionale.  Esso  ha 
"  dovuto  provvedere  nel  tempo  stesso  al  prestigio  della  Chiesa  ed 
"  alia  sua  propria  conservazione  procedendo  innanzi  sulla  via  trac- 
"  ciatagli  dalla  pubblica  opinione. 

"  Agli  occhi  della  Spagna  non  poteva  essere  indifferente  il  paaso 
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14  deciaivo  che  V  Italia  ha  fatto  teste  nel  cammino  della  sua  ricosti- 
44  tuzione  politica.  Poiche  le  due  nazioni  sono  unite  dal  vincolo 
44  della  comunanza  d'  origine,  dalT  affinata  di  razza,  lingua,  costumi 
44  e  religione,  e  sono  costituite  sotto  identica  forma  di  governo,  e 
'<  non  hanno,  fortunatamente,  interessi  opposti,  ma  sperano,  invece, 
44  riunire  quei  mold  che  gia  le  rawicinano  con  nuovo  legame  che 
44  venga  a  stringere  la  loro  fratema  amicizia,  il  Governo  spagnuolo 
44  ha  la  certezza  di  essere  fedele  interpret©  dei  sentiment!  del  paese 
44  nel  coDgratularsi  aeco  stesso,  e  feiicitare  cordialmente  quello  di 
44  S.  M.  Vittorio  Emanuele,  per  easere  finalmente  pervenuto  a  por- 
44  tare  gloriosamente  a  termine  Y  opera  de  1'  unita  italiana. 

44  In  questa  circostanza  solenne  il  Governo  Italiano  si  e  affrettato 
44  a  dichiarare  che  il  mondo  cattolico  nulla  ha  da  temere  per  le  sue 
44  credenze  religiose  dalla  nuova  situazione  in  cui,  d'  ora  in  poi,  si 
44  trovera  il  pontificate).  E,  per  rassicurarlo  a  questo  riguardo,  il 
44  signor  Visconti-Venosta  enunciava  nella  sua  circolare  le  saggie  e 
44  prudenti  disposizioni  che  il  Governo  si  propone  fin  d'  ora  di  adottare 
44  per  rispetto  alia  persona  del  Santo  Padre,  al  quale  si  useranno 
44  tutti  i  riguardi  e  si  conaerveranno  tutte  le  immunita  e  prerogative 
44  inerenti  all'  elevato  suo  carattere. 

44  Degna  di  applauso  a  tal  riguardo  e  la  previdenza  del  Governo 
44  Italiano,  il  quale  piglia  Y  iniziativa  spontanea  di  attutire  le  legit- 
44  time  suscettivita  che  potrebbero  eccitarsi  nelle  Potenze  cattoliche, 
44  timorose  forse  di  veder  sparire,  sotto  i  colpi  della  rivoluzione,  il 
44  prestigio  della  piu  alta  di  tutte  le  istituzioni.  La  condotta  che  si 
44  e  tracciata  il  Groverno  del  Be  Vittorio  Emanuele,  sollecito,  fin 
44  d'  ora,  di  conservare  tutto  ci6  che  sia  degno  di  rispetto  nelle  tra- 
44  dizioni  del  Papato,  rassicura  in  questo  pun  to  i  piu  timorosi,  ed  il 
44  Governo  di  S.  A.  il  Reggenle  non  avra  per  lui  che  una  voce  di 
44  appro vazione  se  rieace  a  superare  tutte  le  difficolta  che,  nella 
44  effettuazione  dei  suoi  propositi,  gli  si  affaccieranno  indubitata- 
44  mente,  ed  a  serbare  invulnerato,  fra  le  rovine  del  trono  dei 
44  Papi,  il  potere  spiritual©  del  Capo  della  nostra  santa  religione. 

44  A  questo  risultato  la  Spagna  piglia  maggior  interesse  che 
44  qualunque  altra  delle  Potenze  cattoliche.  La  religione  cattolica 
44  che  e  stata  in  Spagna  fino  ad  oggi  di  diritto  una  delle  basi  della 
44  sua  esistenza  politica,  e  che,  oggi  ancora,  dopo  stabilita  la  liberta 
44  dei  culti,  e  un  fatto  nella  immensa  maggioranza  del  popolo  Spa- 
44  gnuolo,  le  &  considerare  come  cosa  propria  tutto  ci6  che  ha  tratto 
44  alia  sorte  del  pontificate).  Perci6,  il  Governo  del  quale  ho  1'  onore 
44  di  far  parte  ha  seguito  con  singolare  attenzione  l'andamento  degli 
44  ultimi  caai,  formando  votd  perche  Y  Italia  soddisfiicesse  alle  giuste 
44.  esigenze  del  l'epoca  in  tutto  quanto  ha  rapporto  col  diritto  costi- 
44  tuzionale  moderno,  desiderando  in  pari  tempo  che  essa  attendesse 
44  eziandio,  in  mezzo  a  quella  necessaria  trasfbrmazione,  alia  conser- 
44  vazione  delle  tradizioni  che,  sciolte  da  qualunque  forma  di  governo 
44  esteriore,  hanno  profonde  radici  nella  coscienza  universale. 
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"  Mi  compiaccio  di  sperare  che  queste  conaiderazioni,  che  il 
u  Governo  italiano  ha  avuto  finora  preaenti  nella  queatione  romana, 
"  coudnueranno  ad  ispirare  la  sua  condotta  in  tutto  ci6  che  a  quella 
"  si  riferisca,  e  che,  conoscendo,  come  dice  assai  opportunamente  il 
"  Signor  Visconti-Venosta,  Y  immensa  responsabilita  che  eaao  contra- 
"  dichiarando  cessato  il  potere  temporale  del  Santo  Padre,  il  Groverno 
"  Italiano  applichera  alia  soluzione  di  questo  problema  uno  spirito 
"  di  imparzialita  e  di  sincero  rispetto  verso  i  sentimenti  religiosi 
"  pelle  Potenze  cattoliche. 

"  Profitto,  ecc. 

(Firm.)  "  SagastA." 

Documenti  Diplomatici  relativi  alia  Q*iestione  Romana :  commu- 
nicati  del  Ministro  degli  Affari  Ester i,  Visconti-Venosta*  (19th 
December  1870),  p.  116. 
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THE  STATUTE  OF  GUARANTEES— AS  TO  THE  FUTURE 

STATUS  OF  THE  POPE  IN  THE  KINGDOM  OF  ITALY. 

"  Anno  1871.  "  Num.  134. 

"  Gazzetta  Uffictale  del  Regno  a"  Italia. 

"  Firenze,  Lunedl  15  Maggio. 

"  II  N.  214  (Serie  aeconda)  della  Raccolta  ufficiale  delle  leggi  e  del 
"  decreti  del  Regno  contiene  la  seguente  legge  : 

"  VITTORIO  EMANUELE  II, 

"  PER  GRAZIA  DI  DEO  E  PER  VOLONTl  DELLA  NAZIONE  RE  D'  ITALIA. 

11 II  Senate  e  la  Camera  dei  deputati  hanno  approvato, 
"  Noi  abbiamo  sanzionato  e  promulghiamo  qnanto  segue  : 

4<  TlTOLO   I. 

41  Prerogative  del  Sommo  Pontefice  e  della  Santa  Sede. 

"  Art.  1. — La  persona  del  Sommo  Pontefice  e  sacra  ed  invio- 

"  labile. 

"  Art.  2. — L'attentato  contvo  la  persona  del  Sommo  Pontefice  e 
41  la  provocazione  a  commetterlo  sono  puniti  colle  stesse  pene  ata- 
"  bilite  per  l'attentato  e  per  la  provocazione  a  commetterlo  contro  la 
"  persona  del  Re. 

"  Le  offese  e  le  ingiurie  pubbliche  commesse  direttamente  contro 
11  la  persona  del  Pontefice  con  discorsi,  con  fatti,  o  coi  mezzi  indicati 
"  nell*  articolo  1  della  legge  sulla  stampa,  sono  punite  colle  pene 
"  stabilite  air  articolo  19  della  legge  steasa. 
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-  "  I  detti  reati  sono  d'  azione  pubblica  e  di  competenza  della  Corte 
14  d'Assisie. 

44  La  discuasione  sulle  materie  religiose  e  pienameiite  libera. 

44  Art.  3. — II  Governo  italiano  rende  al  Sommo  Pontefice  nel 
44  territorio  del  Regno  gli  onori  Sovrani,  e  gli  mantiene  le  premi- 
44  nenze  <T  onore  riconosciutegli  dai  Sovrani  cattolici. 

44 II  Sommo  Pontefice  ha  facolta  di  tenere  il  consueto  numero  di 
44  guardie  addette  alia  sua  persona  e  alia  custodia  (Jei  palazzi,  senza 
44  pregiudizio  degli  obblighi  e  doveri  risnltanti  per  tali  guardie  dalle 
44  leggi  yigenti  del  Regno. 

44  Art.  4. — £  conservata  a  favore  della  Santa  Sede  la  dotazione 
44  dell'  annua  rendita  di  lire  3,225,000. 

44  Con  questa  somma,  pari  a  quella  inscritta  nel  bilancio  romano 
44  sotto  il  titolo :  Sacri  palazzi  apostolici,  Sacro  collegio,  Congre- 
44  gazioni  ecclesiastiche  Segreterxa  di  JStato  ed  Ordine  diplomatico 
44  alV  estero,  s'  intendera  provveduto  al  trattamento  del  Sommo 
44  Pontefice  e  ai  vari  bisogni  ecclesiastici  della  Santa  Sede,  alia 
44  manutenzione  ordinaria  e  straordinaria,  e  alia  custodia  dei  palazzi 
44  apoetolici  e  loro  dipendenze ;  agli  assegnamenti,  giubilazioni  e 
44  pensioni  delle  guardie,  di  cui  nell'  articolo  precedente,  e  degli 
44  addetti  alia  Corte  Pontificia,  ed  alle  spese  eventuali ;  non  che  alia 
44  manutenzione  ordinaria  e  alia  custodia  degli  annessi  musei  e 
44  biblioteca,  e  agli  assegnamenti,  stipendi  e  pensioni  di  quelli  che 
44  Bono  a  ci6  irapiegati. 

44  La  dotazione,  di  cui  sopra,  sara  inscritta  nel  Gran  Libro  del 
44  debito  pubblico,  in  forma  di  rendita  perpetua  ed  inalienabile  nel 
44  nome  della  Santa  Sede ;  e  durante  la  vacanza  della  Sede  si  conti- 
44  nuera  a  pagarla  per  supplire  a  tutte  le  occorrenze  proprie  della 
44  Chiesa  romana  in  questo  intervallo. 

44  Essa  restera  easente  da  ogni  specie  di  tassa  od  onere  governa- 
44  tivo,  comunale  o  provinciale ;  e  non  potra  essere  diminuita  neanche 
44  nel  caso  che  il  Governo  italiano  risolvesse  posteriormente  di 
44  assumere  a  suo  carico  la  spesa  concernente  i  musei  e  la  biblioteca. 

44  Art.  5. — II  Sommo  Pontefice,  oltre  la  dotazione  stabilita  nelT 
44  articolo  precedente,  continua  a  godere  dei  palazzi  apoetolici  Vati- 
44  cano  e  Lateranense,  con  tutti  gli  edifizi,  giardini  e  terreni  annessi 
44  e  dipendenti,  non  che  della  villa  di  Castel  Gandolfo  con  tutte  le 
44  sue  attinenze  e  dipendenze. 

44 1  dettr  palazzi,  villa  ed  annessi,  come  pure  i  musei,  la  biblioteca 
44  e  le  collezioni  d'arte  e  d'  archeologia  ivi  esistenti  sono  inalienabili, 
44  esenti  da  ogni  tassa  o  peso  e  da  espropriazione  per  causa  di  utilita 
44  pubblica. 

44  Art.  6. — Durante  la  vacanza  della  Sede  Pontificia,  nessuna 
44  autorita  giudiziaria  o  politica  potra  per  qualsiaai  causa  porre  im- 
44  pedimento  o  limitazione  alia  liberta  personale  dei  Cardinali. 

44  II  Governo  provvede  a  che  le  adunanze  del  Conclave  e  nei 
44  Concili  ecumenici  non  siano  turbate  da  alcuna  esterna  violenza. 
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"  Art.  7. — Nessuno  ufficiale  della  pubblica  autorita  od  agente 
"  della  forza  pubblica  pu&,  per  esercitare  atti  del  proprio  ufficio, 
"  introdursi  nei  palazzi  e  luoghi  di  abituale  residenza  o  temporaria 
"  dimora  del  Sommo  Pontefice,  o  nei  quali  si  troyi  radunato  un 
"  Conclave  o  un  Concilio  ecumenico,  se  non  autorizzato  dal  Sommo 
"  Pontefice,  dal  Conclave  o  dal  Concilio. 

"  Art.  8. — B)  vietato  di  procedere  a  visite,  perquisizioni  o 
"  sequestri  di  carte,  documenti,  libri  o  registri  negli  uffizi  e  congre- 
"  gazioni  pontiticie,  rivestiti  di  attribuzioni  meramente  Bpirituali. 

"  Art.  9. — II  Sommo  Pontefice  e  pienamente  libero  di  compiere 
"  tutte  le  funzioni  del  suo  ministero  spirituale,  e  di  fare  affiggere 
"  alle  porte  delle  basiliche  e  chiese  di  Roma  tutti  gli  atti  del  suddetto 
"  suo  ministero. 

"  Art.  10. — Gli  ecclesiastici  che  per  ragione  d'ufficio  partecipano 
"  in  Roma  all'  emanazione  degli  atti  del  ministero  spirituale  della 
"  Santa  Sede  non  sono  soggetti  per  cagione  di  essi  a  neaeuna  mo- 
"  lestia,  investigazione  o  sindacato  delP  autorita  pubblica. 

"  Ogni  persona  straniera  investita  di  ufficio  ecclesiastico  in  Roma 
"  gode  delle  guarentigie  personali  competenti  ai  cittadini  italiani  in 
"  virtu  delle  leggi  del  Regno. 

"  Art.  11. — Gli  inviati  dei  Governi  esteri  presso  Sua^Santita 
u  godono  nei  Regno  di  tutte  le  prerogative  ed  immunita  che  spettano 
"  agli  agenti  diplomatici  secondo  il  diritto  internazionale. 

<(  Alle  offese  contro  di  essi  sono  estese  le  sanzioni  penali  per  le 
"  offese  agli  inviati  delle  potenze  estere  presso  il  Governo  italiano. 

"  Agli  inviati  di  Sua  Santita  presso  i  Governi  esteri  sono  assi- 
"  curate  nei  territorio  del  Regno  le  prerogative  ed  immunita  di  uso 
"  secondo  lo  stesso  diritto  nei  recarsi  al  luogo  di  loro  missione  e  nei 
"  ritornare^ 

"Art.  12. — II  Sommo  Pontefice  corrisponde  liberamente  coll'  Epi- 
"  scopato  e  con  tutto  il  mondo  cattolico,  senza  veruna  ingerenza  del 
"  Governo  italiano. 

"  A  tal  fine  gli  e  data  facolta  di  stabilire  nei  Vaticano  o  in  altra 
"  sua  residenza  uffizi  di  posta  e  di  telegrafo  serviti  da  impiegati  di 
"  sua  scelta. 

"  L'  uffizio  postale  pontificio  potra  corrispondere  direttamente  in 
"  pacco  chiuso  cogli  uffizi  postali  di  cambio  delle  estere  amminis- 
"  trazioni  o  rimettere  le  proprie  corrispondenze  agli  uffizi  italiani. 
"  In  ambo  i  casi  il  trasporto  dei  dispacci  o  delle  correspondenze 
"  munite  del  bollo  dell1  uffizia  pontificio  sara  essente  da  ogni  tassa  o 
"  spesa  pel  territorio  italiano. 

"  I  corrieri  spediti  in  nome  del  Sommo  Pontefice  sono  pareggiati 
"  nei  Regno  ai  corrieri  di  Gabinetto  dei  Governi  esteri. 

"  L'  uffizio  telegrafico  pontificio  sara  collegato  colla  rete  telegrafica 
"  del  Regno  a  spese  dello  Stato. 

"  I  telegrammi  trasmessi  dal  detto  uffizio  con  la  qualifica  auten- 
"  ticata  di  pontifici  saranno  ricevuti  e  spediti  con  le  prerogative 
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"  stabilite  pel  telegrammi  di  Stato  e  con  eaenzione  di  ogni  tassa  nel 
"  di  ogni  tassa  nel  Regno. 

"  Gli  stessi  vantaggi  godranno  i  telegrammi  del  Sommo  Pontefice, 
"  o  firmati  d'  ordine  suo,  che,  muniti  del  bollo  della  Santa  .Sede, 
"  verranno  presentati  a  qualsiasi  uffizio  telegrafico  del  Regno. 

"  I  telegrammi  diretti  al  Sommo  Pontefice  saranno  esenti  dalle 
"  tasse  messe  a  carico  dei  destinatari. 

"  Art.  13. — Nella  citta  di  Roma  e  nelle  sei  sedi  suburbicarie  i 
"  seminari,  le  accademie,  i  collegi  e  gli  altri  istituti  cattolici  fondati 
"  per  la  educazione  e  coltnra  degli  ecclesiastici  continueranno  a 
"  dipendere  unicamente  dalla  Santa  Sede,  senza  alcuna  ingerenza 
"  delle  autorita  scolastiche  del  Regno. 


"  Titolo  IL 
"  Relazioni  dello  Stato  colla  Chiesa. 

"  Art.  14. — 15  abolita  ogni  restrizione  speciale  alio  esercizio  del 
"  diritto  di  riunione  dei  membri  del  clero  cattolico. 

"Art.  15. — 15  fatta  rinuncia  dal  Governo  al  diritto  di  legazla 
"  apostolica  in  Sicilia  ed  in  tutto  il  Regno  al  diritto  di  nomina  o 
"  proposta  nella  collazione  dei  benefizi  maggiori. 

"  I  vescovi  non  saranno  richiesti  di  prestare  giurainento  al  Re. 

"  I  benefizi  maggiori  e  minori  non  possono  essere  conferiti  se  non 
"  a  cittadini  del  Regno,  eccettoche  nella  citta  di  Roma  e  nelle  sedi 
"  suburbicarie. 

"  Nella  collazione  dei  benefizi  di  patronato  Regio  nulla  e  inno* 
"  vato. 

"  Art.  16. — Sono  aboliti  V exequatur* placet  Regio  ed  ogni  altra 
"  forma  di  assenso  governativo  per  la  pubblicazione  ed  esecuzione 
"  degli  atti  delle  autorita  ecclesiastiche. 

u  Per6  fino  a  quando  non  sia  altrimenti  proweduto  nella  legge 
<(  speciale  di  cui  al-1'articolo  18  rimangono  soggetti  alY exequatur  a 
"  placet  Regio  gli  atti  di  esse  autorita  che  riguardano  la  destina- 
"  zione  dei  beni  ecclesiastici  e  la  provvista  dei  benefizi  maggiori  e 
"  minori,  eccetto  quelli  della  citta  di  Roma  e  delle  sedi  suburbi- 
"  carie. 

u  Restano  ferme  le  disposizioni  delle  leggi  civili  rispetto  alia  crea- 
"  zione  e  ai  modi  di  esistenza  degli  istituti  ecclesiastici  ed  aliena 
"  zione  dei  loro  beni 

"  Art.  17. — In  materia  spirituaie  e  disciplinare  non  e  ammesso 
"  richiamo  od  appello  contro  gli  atti  delle  autorita  ecclesiastiche,  ne 
"  e  loro  riconosciuta  od  accordata  alcuna  esecuzione  coatta. 

"  La  cognizione  degli  effetti  giuridici,  cosi  di  questi  come  d'ogni 
li  altro  atta  di  e«se  autorita,  appartiene  alia  giurisdizione  civile. 

"  Per6  tali  atti  sono  privi  di  effetto  se  contrari  alle  leggi  dello 
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"  Stato  od  all'ordine  pubblico,  o  lesivi  dei  diritti  deiprivati,  e  vanno 
"  Boggetti  alle  leggi  penali,  se  costituiscono  reato. 

"  Art.  18. — Con  legge  ulteriore  sara  proweduto  al  riordinamento, 
"  alia  conservazione  ed  alia  amniinistrazione  delle  proprieta  eoclesia- 
"  stiche  nel  Kegno. 

"  Art.  19. — In  tutte  le  materie  che  formano  oggetto  della  pre- 
"  sente  legge  cessa  di  avere  effetto  qualunque  disposizione  ora 
u  vigente,  in  quanto  sia  contraria  alia  legge  medesima. 

"  Ordiniamo  che  la  presente,  munita  del  sigillo  dello  Stato,  sia 
"  inserta  nella  Raccolta  ufficiale  delle  leggi  e  dei  decreti  del  Regno 
"  d'ltalia,  mandando  a  chiunque  spetti  di  osservarla  e  di  farla  osser- 
"  vare  come  legge  dello  Stato. 

"  Data  in  Torino  addi  13  maggio  1871. 

"  VITTORIO  EMANUELE. 
"  G.  Lanza. 

"  E.  Yisconti-Venosta. 
"  Giovanni  De  Faloo. 
"  Quintino  Sella. 
"  C.  Correnti. 

"  C.  RlOOTTI. 

"  G.  Acton. 
"  Castagnola. 
"  G.  Gadda." 


No.  10. 

ENCYCLIC  ON  THE  GUARANTEE  STATUTE,  MAY  15, 1871. 

"  Sanctissimi  Domini  Nostri  Pit  Divina  Providentia  Papa  IX, 
"  Epistola  Encyclica  ad  omnes  Patriarchal,  Primates,  Archie- 
"  piscopos,  Episcopos,  aliosque  locorvm  ordinarios,  gratiam  et 
"  communionem  cum  apostolica,  sede  habentes. 

"PIUS  PP.   IX. 

"  Venerabiles  Fratres, 

"  Salutem  et  Apostolicam  Benedictionem. 

"  Ubi  Nob  arcano  Dei  consilio  sub  bostilem  potestatem  redacti 
"  tristem  atque  acerbam  vicem  huius  Urbis  Nostra  et  oppressum 
"  armorum  invasione  civilem  apoBtolicae  Sedis  Principatnm  vidimus, 
"  iam  turn  datis  ad  Vos  litteris  die  prima  Novembris  anno  proxime 
"  superiori,  Vobis  ac  per  Vos  toti  orbi  catholico  declaravimus  qui 
"  esset  rerum  NoHtrarum  et  Urbis  huius  status,  quibus  obnoxii 
"  essemus  impiae  et  enrenis  licentiae  excessibus;  et  ex  supremi 
"  officii  Nostri  ratione  coram  Deo  et  homnibus  salva  ac  integra  esse 
"  velle  iura  Apostolica?  Sedis  testati  sumus,  Vosque  et  omnes  di- 


it 
u 
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"  lectos  Filios  curia  vestris  creditos  fideles  ad  divinam  Maiestatem 
"  fervidis  precibus  placandam  excitavimus.  Ex  eo  tempore  mala  et 
"  calamitates  quas  prima  ilia  luctuosa  experimenta  Nobis  et  huic 
"  Urbi  praenunciabant,  nimium  vere  in  apostolicam  dignitatem  et 
"  auctoritatem,  in  Religionis  morumque  sanctitatem*,  in  dilectissimos 
"  subditos  Nostros  reipsa  redundarunt  Quin  etiam,  Venerabiles 
Fratres,  conditionibus  rerum  quotidie  ingravescentibus,  dicere 
cogimur  Sancti  Bemardi  verbis :  initia  malorum  sunt  haec ;  gra- 
"  viora  timemus  (d).  Iniquitas  enim  viam  suam  tenere  pergit  et 
"  concilia  promovet,  neque  iam  valde  laborat  ut  velum  obducat 
"  operibus  suis  pessimis  quae  latere  non  possunt,  atque  ultimas  ex 
"  conculcata  iuatitia,  honestate,  religione  exuvias  referre  studet. 
"  Has  inter  angustias,  quae  dies  Nostros  amaritudine  complent, 
"  pneserthn  dum  cogitamus  quibus  in  dies  periculis  et  insidiis  fides 
"  et  virtus  populi  Nostri  subiicitur,  eximia  merita  vestra,  Vene- 
"  rabiles  Fratres,  et  dilectorum  Nobis  fidelium  quos  cura  vestra 
"  complectitur,  sine  gratissimo  animi  sensu  recolere  aut  comme- 
"  morare  non  possumus.  In  omni  enim  terrarum  plaga  exhorta- 
"  tionibus  Nostris  admirabili  studio  respondentes  Christifideles 
"  Vosque  duces  et  exempla  sequuti,  ex  infausto  illo  die  expugnatae 
41  huius  Urbis  assiduis  ac  ferventibus  precibus  institerunt,  et  seu 
"  publicis  atque  iteratis  supplicationibus,  seu  sacris  peregrination 
11  nibus  susceptis,  seu  non  intermisso  ad  Ecclesias  concursu,  et  ad 
<(  sacramentorum  participationem  accessu,  sive  praecipuis  aliis 
"  Christianae  virtutis  operibus,  ad  thronum  divinse  dementis  per- 
"  severanter  adire,  sui  muneris  esse  putarunt  Neque  vero  baec 
"  flagrantia  deprecationum  studia  amplissimo  apud  Deum  fructu 
u  carere  possunt.  Multa  immo  ex  iis  iam  profecta  bona  etiam  alia, 
"  quae  in  spe  et  fiducia  expectamus,  pollicentur.  Yidemus  enim 
((  firmitatem  fidei,  ardorem  caritatis  sese  in  dies  latius  explicantem, 
"  cernimus  earn  sollicitudinem  in  Christi  fidelium  animis  pro  huius 
u  Sedis  et  supremi  Pastoris  laboribus  et  oppugnationibus  excitatem 
"  quam  Deus  solus  ingerere  potuit,  ac  tan  tarn  perspicimus  unitatem 
"  mentium  et  voluntatum,  ut  a  primis  Ecclesiae  temporibus  usque 
u  ad  hanc  setatem  nunquam  splendidius  ac  verius  dici  potuerit  quam 
u  his  diebus  nostris,  multitudinis  credentium  esse  cor  unum  et  ani- 
"  mam  unam  (e).  Quo  in  spectaculo  virtutis  silere  non  possumus 
"  de  amantiasimis  filiis  Nostris  huius  almae  Urbis  civibus,  quorum 
"  ex  omni  fastigio  atque  ordine  amor  erga  Nos  et  pietas  itemque 
"  par  certamini  firmitas  luculenter  eminuit  atque  eminet,  neque 
"  solum  maioribus  suis  digna  sed  aemula  animi  magnitude  Deo 
"  igitur  misericordi  immortalem  gloriam  et  gratiam  habemus  pro 
u  vobis  omnibus,  Venerabiles  Fratres,  et  pro  dilectis  filiis  Nostris 
"  Christifidelibus,  qui  tanta  in  vobis,  tanta  in  Ecclesia  sua  operatus 


(d)  Epist.  243.  (e)  Act.  4,  32. 
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"  est  et  operator,  effecitque  ut,  superabundant^  malitia,  supera- 
"  bundaret  gratia  fidei,  caritatis  et  confessionis.  *  Quae  est  ergo 
"  apes  Nostra  et  gaudium  Nostrum  et  corona  glorias  ?  Nonne  vos 
"  ante  Deum  ?  Filius  sapiens  gloria  est  Patris.  Benefaciat  itaque 
"  vobis  Deus  et  meminerit  fidelis  servitii  et  piae  compassionis  et 
"  consolationis  et  honoris,  qua3  sponpae  Filii  eius  in  tempore  malo 
"  et  in  diebus  affiictionis  suae  exhibuistis  et  exhibetis '  (/). 

"  Interea  vero  subalpinum  Gubernium  dum  ex  una  parte  Urbem 
"  properat  Orbi  facere  fabulam  (g)>  ex  altera  ad  fucum  catholicis 
"  Sciendum  et  ad  eorum  anxietatea  sedandas,  in  conflandis  ac 
"  struendis  futilibus  quibusdam  immunitatibus  et  privileges  que 
"  vulgo  guarentigie  dicuntur,  elaboravit  eo  consilio  ut  htec  Nobis 
"  eint  in  locum  civilis  principatus,  quo  Nos  longa  machinationum 
"  serie  et  armis  parricidialibus  exuit.  De  hisoe  immunitatibus  et 
"  oautionibus,  Venerabiles  Fratres,  iam  Nos  iudicium  Nostrum 
"  protulimua,  earum  abaurditatem,  versutiam  ac  ludibrium  notantes 
"  in  Litteris  die  2  Martii  pr.  pr.  datis  ad  Yenerabilem  Fratrem 
"  Nostrum  Gonstantinum  Patrizi  Sanctae  Romanse  Eocleeiae  Cardi- 
"  nalem,  eacri  Collegii  decanum  ac  Vicaria  Nostra  potestate  in 
"  Urbe  fiingentem,  quae  typis  impress®  protinus  in  lucem  pro- 
"  dierunt 

"  Sed  quoniam  subalpini  Gubernii  est  perpetuam  turpemque 
"  simulationem  cum  impudenti  contemptu  adversus  Pontificiam 
"  Nostram  dignitatem  et  auctoritatem  coniungere,  fatisque  ostendit 
"  Nostras  protestationes,  expostulationes,  cenauraa  pro  nihilo  habere ; 
"  hinc  minime  obstante  iudicio  de  praedictis  cautionibua  a  Nobis 
"  expresso,  illarum  diacussionem  et  examen  apud  supremos  Regni 
"  Ordines  urgere  et  promovere  non  destitit,  veluti  de  re  seria  agere- 
"  tur.  Qua  in  discussione  cum  Veritas  iudicii  Nostri  super  illarum 
"  cautionum  natura  et  indole,  turn  irritus  hostium  in  velanda  ea- 
"  rumdem  malitia  et  fraude  conatus  luculenter  apparuit.  Certe, 
"  Venerabiles  Fratres,  incredibile  est,  tot  errores  catholicae  fidet 
"  ipsisque  adeo  iuris  naturalis  fundamentis  palam  repugnantea,  ei 
"  tot  blasphemies,  quot  ea  occaaione  prolatae  aunt,  proferri  potuiase 
"  in  media  hac  Italia,  quae  semper  catholics  Reugionis  cultu  et 
"  Apostolica  Romani  Pontificis  Sede  potissimum  gloriata  est  et 
"  gloriatur ;  et  revera,  Deo  Ecclesiam  suam  protegente,  omnino  alii 
"  aunt  sensus,  quos  reipsa  fovet  longe  maxima  Italorum  pars,  quae 
"  novam  hanc  et  inauditam  sacrilegii  fbrmam  Nobiscum  ingemit  ac 
"  deplorat  et  insignibus  ac  in  dies  maioribua  suae  pietatia  argument  is 
"  officii  sque  Nos  docuit  uno  se  esse  spiritu  et  aenau  cum  cetera  Orbis 
"  Fidelibus  consociaftam. 

"  Quapropter  Nos  iterum  hodie  ad  Voces  Nostras  convertimus, 
"  Venerabiles  Fratres,  et  quamquam  Fideles  vobis  commissi  sive 


(/)  S.  Bern.  ep.  238  et  ISO.  0)  S.  Bern.  ep.  24a 
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11  litteria  suia  sive  gravissimis  protestationum  documentia  aperte 
"  aignificaverint  qiuun  aoerbe  feraat  earn  qua  premimur  conditionem 
"  et  quam  longe  abaint  ut  iis  eludantur  fallaciis  quae  cautionum 
"  nomine  teguntur ;  tamen  Apostolici  Nostri  Officii  munua  esse 
"  ducimua  ut  per  Vos  toti  Orbi  solemniter  declaremus,  non  modo 
"  eas  que  cautiones  appellantur  queque  Gubernii  Subalpiiii  curia 
"  perperain  cuse  aunt,  sed,  quicumque  tandem  Bint,  titulos,  honores, 
*'  immunitates  et  privilegia  et  quidquid  cautionum  seu  guanntigie 
**  nomine  veniat,  nullo  modo  valere  posse  ad  adserendum  expeditum 
u  liberumque  usum  divinitua  Nobis  tradite  potestatia  et  ad  tuendam 
"  neceftsariam  Eccleaie  libertatem. 

u  His  ita  se  habentibus,  quemadmodum  pluriea  declaravimus  et 
"  proiessi  sumus,  Nos  absque  culpa  violate  fidei  iuramento  ob- 
"  strict®  nulli  adherere  conciliationi  posae  que  quolibet  modo 
"  iura  Nostra  destruat  aut  imminuat  que  sunt  Dei  et  Aposto- 
"  lice  Sedis  iura ;  sic  nunc  ex  debito  officii  Nostri  declaramus 
"  nunquam  Nos  admisauros  aut  accepturos  ease  nee  ullo  modo 
"  posse,  excogitatas  illas  a  Gubernio  Subalpino  cautiones  seu 
"  guarentigie  quecumque  sit  earum  ratio,  neque  alia  quecumque 
* '  aint  eius  generis  et  quocumque  modo  sancita,  que  specie  mu- 
"  niende  Nostre  sacre  potestatia  et  libertatis  Nobis  oblata  fuerint 
"  in  locum  et  subrogationem  civilis  eius  Principatus,  quo  divina 
"  Providentda  Sanctam  Sedem  Apostolicam  munitam  et  auctam 
"  voluit,  quemque  Nobis  confirmant  turn  legitimi  inconcussique 
u  tituli,  turn  undecim  et  amplius  seculorum  posseaaio.  Plane 
"  enim  cuique  manifesto  pateat  necesse  est  quod,  ubi  Romanus 
"  Pontifex  alterius  Principis  ditioni  subiectus  foret,  neque  ipse 
"  revera  amplius  in  politico  ordine  suprema  potestate  preditus 
"  esset,  neque  posset,  sive  persona  eius  sive  actus  Apostolici 
"  ministerii  spectentur,  sese  eximere  ab  ai-bitrio  illius,  cui  subesset, 
u  imperantis,  qui  etiam  vel  bereticus  vel  £cclesie  persecutor  eva- 
"  dere  posset  aut  in  bello  adversus  alios  Principes  vel  in  belli  statu 
"  veraari.  Et  sane,  ipsa  hec  concessio  cautionum,  de  quibus  loqui- 
"  mur,  nonne  per  se  ipsa  luculentiasimo  documento  est,  Nobis 
u  quibus  data  divinitua  auctoritas  est  leges  ferendi  ordinem  moralem 
"  et  religiosum  spectantes,  Nobis,  qui  naturalis  ac  divini  iuris  inter- 
"  pretes  in  toto  orbe  constituti  sumus,  leges  imponi,  easque  leges, 
"  que  ad  regimen  universe  Ecclesie  referuntur,  et  quarum  conser- 
"  vationia  ac  exequutionis  non  aliud  est  iua  quam  quod  voluntas 
"  laicarum  potestatum  prescribat  ac  statuat  ?  Quod  autem  ad  habi- 
"  tudinem  pertinet  inter  Ecclesiam  et  Societatem  oivilem,  optima 
"  nostis,  Yenerabile8  Fratres,  prerogativas  omnea  et  omnia  auotori- 
"  tatia  iura  ad  regendam  universam  Ecclesiam  necesaaria  Nos  in 
"  persona  Beatissimi  Petri  ab  ipso  Deo  direote  accepisse,  immo 
"  prerogativas  illas  ac  iura,  eqae  ac  ipsam  Eoclesie  libertatem, 
"  sanguine  Iesu  Christi  parta  fuisse  et  quesita,  atque  ex  hoc  infinito 
"  divini  sanguinis  eius  pretio  esse  estimanda.     Nos  itaque  male 
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"  admodum,  quod  absit,de  divino  Redemptoris  Nostri  sanguine  mere* 
"  remur,  si  haec  iura  Nostra,  qualia  prceaertim  nunc  tradi  vellent 
il  adeo  deminuta  ac  turpata,  mutuaremur  a  Principibus  terra?. 
"  Filii  enim,  non  domini  Ecclesiae  sunt  Chriatiani  Principea;  quibus 
41  apposite  inquiebat  ingens  illud  sanctitatis  et  doctrinae  lumen 
"  Anselmus  Cantuariensis  Archiepiscopus  :  '  ne  putetis  vobis  Eccle- 
"  siam  Dei  quasi  domino  ad  serviendum  esse  datam,  sed  sicut  advo- 
44  cato  et  defensori  esse  commendatam ;  nihil  magis  diligit  Deus  in 
"  hoc  mundo  quam  libertatem  Ecclesiae  suae '  (A).  Atque  incita- 
44  menta  eis  addens  alio  loco  scribebat :  4  nunquam  aestimetis 
44  vestro  celsitudinis  minui  dignitatem,  si  Sponese  Dei  et  Matris 
t(  vestra  Ecclesiae  amatis  et  defenditis  libertatem,  ne  putetis  vos 
44  humiliari  si  earn  exaltatis,  ne  credatis  vos  debilitari  si  earn  robo* 
44  ratis.  Videte,  circumspicite ;  exempla  sunt  in  promptu,  conaide- 
"  rate  Principes  qui  illam  impugnant  et  conculcant,  ad  quid  proficiunt, 
44  ad  quid  deveniunt  ?  satis  patet,  non  eget  dictu.  Certe  qui  illam 
44  glorificant,  cum  ilia  et  in  ilia  glorificabuntur '  (*). 

44  Iamvero  ex  iis  quae  alias  ad  vos,  Venerabiles  Fratres,  et  modo  a 
44  Nobis  expo&ita  sunt,  nemini  profecto  obscurum  esse  potest,  iniuriam 
44  huic  S.  Sedi  hisce  acerbis  temporibus  inlatam  in  omnem  Christianam 
((  Rempublicam  redundare.  Ad  omnem  enim,  uti  aiebat  S.  Ber- 
44  nardus,  spectat  Christianum  iniuria  Apoatolorum,  gloriosorum 
44  scilicet  Principum  terns ;  et  cum  pro  Ecclesiis  omnibus,  uti 
"  inquiebat  prsedictus  S.  Anselmus,  Roniana  laboret  Ecclesia,  quia- 
44  quis  ei  sua  aufert,  non  ipsi  soli  sed  Eccleeiis  omnibus  sacrilegn 
44  reus  esse  dignoscitnr  (k).  Nee  profecto  ulli  dubium  esse  potest 
44  quin  conservatio  iurium  huius  Apostolic®  Sedis  cum  supremis 
44  rationibus  et  utilitatibus  Ecclesiae  universal  et  cum  libertate  Epis- 
44  copalis  ministerii  vestri  arctissime  coniuncta  ait  et  illigata. 

u  Haec  omnia  Nob,  ut  debemus,  reputantes  et  cogitantes,  iterum 
"  confirmare  constanterque  profiteri  cogimur,  quod  pluries  Vobis 
44  Nobiscum  unanimiter  consentientibus  declaravimus,  scilicet  civilem 
"  S.  Sedis  Principatum  Romano  Pontdfici  fuisse  singulari  divinae 
44  Provident!©  oonoilio  datum  illumque  necessarium  esse  ut  idem 
"  Romanus  Pontifex  nulli  unquam  Principi  aut  civili  Potestati 
44  subiectus  eupremam  universi  Dominici  gregia  pascendi  regendique 
"  potestatem  auctoritatemque  ab  ipso  Christo  Domino  divinitus 
44  acceptam  per  universam  Ecclesiam  plenissima  libertate  exercere 
44  ac  maiori  eiusdem  Ecclesue  bono  utdlitati  et  indigentiis  consulere 
u  possit.  Id  vos,  Venerabiles  Fratres,  ac  vobiscuni  Fideles  vobis 
"  credit!  probe  intelligentes,  merito  omnes  ob  causam  Religionist, 
44  iustitiae  et  tranquillitatis,  quae  iundamenta  sunt  bonorum  omnium, 
44  commoti  estis,  et  digno  spectaculo  fidei,  caritatis,  constantise, 
44  virtutie  illustrantes  Ecclesiam  Dei  ac  in  eius  defensionem  fid  el  iter 
44  intenti,  novum  et  admirandum  in  annalibus  eius  exemplum   in 

(A)  Ep,  8, 1.  4.  (0  Ep.  12, 1.  4.  (A)  Ep.  42, 1. 3. 
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"  futurarum  generationum  memoriam  propagatis.  Quoniara  vero 
*-  misericordiarum  Deus  istorum  bonorum  est  auctor,  ad  ipsum  ele- 
"  vantes  oculoa,  corda  et  spent  Nostram  Bum  sine  intermissione  ob- 
"  secramus,  ut  preclaros  vestros  et  fidelium  sensus,  et  communem 
"  piejkatem,  dilectionem,  zelum  confirmet,  roboret,  augeat;  Vosque 

item  et  commissos  vigilantiee  vestrse  populos  enixe  hortamur  at  in 

dies  firmius  et  uberius  quo  gravius  dimicatio  fervet,  Nobiscum 
"  clametis  ad  Dominum,  quo  ipse  propitiationis  sue  dies  maturare 
"  dignetur.  Efficiat  Deus  ut  Principes  terns  quorum  maxime  inte- 
"  rest,  ne  tale  usurpationia  quam  Nos  patimur  exemplum  in  perni- 
"  ciem  omnifl  potestatis  et  ordinis  statuatur  et  vigeat,  una  omnea 
u  animorum  et  ybluntatum  consensione  iungantur,  ac  sublatis  dis- 
u  cordiis,  sedatis  rebellionum  perturbationibus,  diaiectia  exitialibus 
"  aectarum  consiliis,  coniunctam  operam  navent  ut  restituantur  huic 
"  S.  Sedi  sua  iura  et  cum  iis  visibili  Ecclesia?  Capiti  sua  plena 
"  libertas,  et  civili  societati  optata  tranquillitaa.  Nee  minus,  Vene- 
"  rabiles  Fratres,  deprecatione  vestra  et  Fidelium  apud  divinam 
"  clementiam  exposcite,  ut  corda  impiorum,  ccecitate  mentiura 
"  depulaa,  ad  poenitentiam  convertat  antequam  veniat  dies  Domini 
"  magnus  et  horribilis,  aut  reprimendo  eorum  nefanda  consilia 
"  ostendat  quam  inaipientes  et  stulti  sunt  qui  petram  a  Christo 
14  fundatam  evertere  et  divina  privilegia  violare  conantur  (Z).  In 
"  his  precibus  spes  Nostra?  firmius  in  Deo  consistent.  (  Puta~ 
"tisne  avertere  poterit  Deus  aurem  a  carissima  Sponsa  sua, 
"  cum  clamaverit  stans  adversus  eos  qui  se  angustiaverunt  ?  Quo* 
"  modo  non  recognoacet  os  de  ossibus  suis  et  camera  de  came  sua, 
"  imo  vero  iam  quodammodo  spiritum  de  spiritu  suo  ?  Est  quidem 
"  nunc  bora  malitite  et  potestas  tenebrarum.  Ceterum  bora  novis- 
"  sima  est  et  potestas  cito  transit.  Dei  virtus  et  Dei  sapientda 
"  Cbristus  Nobiscum  est  qui  et  in  causa  est  Confidite,  ipse  vicit 
"  mundum '  (m).  Interim  vocem  83terna3  veritatis  magno  animo  et 
u  certa  fide  sequamur  quae  dicit  :  pro  iustitda  agonizare  pro  anima 
"  tua,  et  usque  ad  mortem  certa  pro  iustitia,  et  Deus  expugnabit  pro 
"  te  inimicos  tuos  (n). 

"  Uberrima  demum  cselestium  gratiarum  munera  Vobis,  Venera- 
"  biles  Fratres,  cunctisque  Clericis  Laicisque  fidelibus  cuiusque 
"  Yestrum  curse  concreditis  a  Deo  ex  animo  adprecantes,  praecipu© 
"  Nostras  erga  Yos  atque  Ipsos  intimaeque  caritatis  pignus  Aposto- 
"  licam  Benedictionem  Yobis  iisdemque  dilectis  Filiis  peramanter 
"  impertimus. 

"  Datum  Roma?  apud  S.  Petruni  die  decimaquinta  Maii  anno 
«  Domini  MDCCCLXXI. 

"  Pontificatus  Nostri  Anno  viceaimoquinto, 
"  P1VS  PP.  IX." 


\ 


0  S.  Greg*  VII.  ep.  6, 1. 3. 

m)  S.  Bern.  ep.  126,  n.  6,  et  14.  (w)  EccL  4,  33. 
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No.  11. 

New  Laws  as  to  the  Italian  Clergy,  June  6,  1871  (o). 

u  Am  Ufficiali. 

"  VITTOBIO  EMANUELE   IL,  PER  GRAZIA  DI   DIO  E  PEB  VOLONTA  DELLA 

MAZIONE  RE  D'  ITALIA. 

"  II  Senato  e  la  Camera  dei  Deputati  hanno  approvato. 
"  Noi  abbiamo  sanzionato  e  promulghiamo  quanto  segue: 

"  Art  1.— Sono  abrogati  gli  articoli  268,  269  e  270  del  Codice 
"  peDale  del  20  Novembre  1859,  e  surrogati  i  seguenti  : 

"  Art.  268. — H  ministro  di  un  culto,  che  neU*  esercizio  del  boo 
"  ministerio,  con  discorso  profferito  o  letto  in  pubbJica  riunione,  o 
"  con  Bcritti  altrimenti  pubblicati,  abbia  espressamente  censurato,  o 
"  con  altro  pubblico  fatto  abbia  oltraggiato  le  istituzioni,  le  leggi 
"  dello  Stato,  un  decreto  reale,  o  qualunque  altro  atto  della  pubblica 
"  autorita,  sara  punito  col  carcere  fino  a  sei  meed  e  coUa  multa  edno 
u  lire  mille. 

"  Art.  269. — Se  il  discorso,  lo  scritto  o  n  fatto  pubblico,  di  cui 
u  nelT  articolo  precedente,  sono  diretti  a  provocare  la  disobbe- 
"  dienza  alle  leggi  dello  Stato  o  ad  atti  della  pubblica  autorita  la 
"  pena  sara  del  carcere  da  sei  mesi  a  due  anni  e  della  multa  da  mille 
'*  a  due  mila  lire.  Ove  la  provocazione  sia  seguita  da  sedizione  o 
"  rivolta,  l'autore  della  provocazione,  quando  non  sia  complice,  sara 
"  punito  col  carcere  da  due  a  cinque  anni  e  colla  multa  da  due  mila 
#<  a  tre  mila  lire. 

"  Art.  270. — Ogni  altro  fatto  che  costituisca  reato  'secondo  le 
"  kggi  ponali  o  secondo  la  legge  della  stampa,  commesso  dal  ministro 
**  del  culto  nell*  esercizio  del  suo  ministero,  sara  punito  con  le  pene 
"  quivi  stabilite,  non  applicate  nel  minimo  a  norma  delle  leggi 
"  medesime. 

"  Art  2. — 18  abrogate  1'  articolo  8  del  R.  decreto  27  Novembre 
*  1870,  n.  6080,  ecc. 

«  YITTOEIO  EMANUELB. 

u  G.  DE  PALCO.n 


No.  12. 

Extract  from  "  Journal  Officiel  de  la  RepubUque  Franqaise" 

(Dimanche,  23  Juillet  1871.) 

DEBATE  IN  THE  ASSEMBLES  NATIONALS  ON  THE  PRESENTATION  OF  PE- 
TITIONS RELATIVE  TO  THE  PRESENT  CONDITION  OF  THE  POPE  AT  ROME. 

"  L'ordre   du  jour  appelle    le    rapport  de   la  commission  des 
41  petitions. 

(o)  From  the  Gaaetta  UffkiaU  of  June  6, 1871. 
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"  La  parole  est  a  M.  Pajot,  rapporteur  de  la  commission  des 
**  petitions. 

"  M.  Pajot,  !•*  rapporteur.  —  Messieurs,  le  cardinal  archevgque 


'e>6que  d' Arras, 

"  sur  la  situation  intolerable  que  le  gouvernement  italien  a  faite  au 
"  aouverain  pontife  et  sur  la  necessity  d'y  apporter  un  prompt 
"  remede. 

"  Depuis,  ae  sont  joints  a  leurs  collegues  l'archeve'que  de  Bourges, 
11  r6veque  d'Autun  et  un  grand  nombre  de  membres  de  Fepiscopat. 


"  La  4*  commission  des  petitions  vous  propose  en  consequence  de 
"  renvoyer  lea  petitions  de  NN.  SS.  les  eV&ques,  a  M.  le  ministre 
"  des  affaires  e'trangeres.  (Trea-bien  !  tres-bien  I  —  Applaudiase- 
"  ments  sur  plusieurs  bancs.) 

4tLa  4BM  commission  propose  lea  m6mes  conclusions  pour  lea 
"  petitions  ci-apres,  savoir  : 

"  947.  Du  sieur  de  Chaulnes,  au  chateau  de  l'lSmenllon,  par 
"  Clery  (Loiret),  demandant  que  la  France  intervienne  pour  la 
"  d£livrance  du  saint-pere  et  le  re'tablissement  de  son  pouvoir 
u  temporel. 

"  979.  Des  habitants  du  Morbihan  demandant  a  l'Assemblee  de 
"  faire  entendre  la  voix  de  la  France  pour  protester  centre  les  vio- 
"  lences  dont  le  saint-pere  est  la  victime,  et  qui  Font  de'pouille'  du 
"  territoire  qui  lui  6tait  rest^  comme  la  sauvegarde  de  son  ind6pen-> 
"  dance  spirituelle. 

"  980.  Des  habitants  du  Finistere  demandant  a  rAssemblee  da 
"  faire  entendre  la  voix  de  la  France  pour  protester  contre  les  vio- 
"  lences  dont  le  saint-pere  est  la  victime,  et  qui  l'ont  deponiUe*  du 
"  territoire  qui  lui  Itait  reste"  comme  la  sauvegarde  de  son  indepen- 
44  dance  spirituelle. 

"  1005.  Des  habitants  des  Cfttes-du-Nord  demandant  que  l'As- 
"  semblle  nationale  proteste  contre  les  spoliations  et  la  violation  des 
"  droits  dont  Pie  IK  est  la  victime,  et  que  les  p&itionnaires 
"  regardent  comme  une  sanglante  injure  pour  la  France,  attaquee 
"  par  la  dans  son  honneur  et  dans  sa  foi. 

"  1074.  Des  habitants  de  la  commune  de  Pierrelatte  (Drdme), 
"  qui  adjurent  l'Assemble'e  de  faire  respecter  et  r&ntegrer  le  pape 
"  dans  la  plenitude  de  son  pouvoir  temporel,  afin  qu'il  puiase 
"  exercer  librement  et  pleinement  son  ministere  apostolique. 

"  1182.  Des  habitants  de  Gex  (Ain),  demandant  que  la  France, 
"  deTenseur-ne*  du  saint-siege,  ressaisisse  son  6p6e  pour  replacer  le 
"  saint-pere  a  la  t£te  de  sea  Etats. 

"  1372.  Des  habitants  du  departement  de  la  Mayenne,  deman- 
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•**'  dant  a  l'Aifeetiibl£e  de  protester  a  la  face  da  mtmde,  an  nom  de 
"  la  France  catholique,  contre  les  spoliations  dont  le  souverain 
u  pontife  se  trouve  victime. 

"  1381.  Des  habitants  de  Bayonne  demandant  a  1' Assemble  de 
"  protester  hautement,  an  nom  de  la  France  catholique,  contre 
"  les  spoliations  et  les  violences  dont  le  saint-p&re  se  trouve 
M  victime. 

"  M.  le  president. — La  parole  est  mamtenant  a  M.  de  Tarteron 
"  au  nom  de  la  5e  commission  des  petitions. 

"  M.  de  Tarteron,  2e  rapporteur. — Messieurs,  votre  5*  commis- 
*'  sion  des  petitions  a  du  examiner  et  vous  presenter  aujourd'hui  le 
"  rapport  d'un  certain  nombre  de  petitions  exactement  semblables, 
"  quant  a  leur  objet,  a  celles  qui  viennent  de  vous  etre  soumises, 
"  afin  que  vous  puissiez  par  un  seul  vote  manifester  l'accueil  que 
(i  vous  croirez  devoir  leur  faire. 

"  Ces  petitions  sont  au  nombre  de  vingt-et-une.  Huit  £manent 
M  des  archev&ques  et  des  evgques  des  provinces  eccl&dastiquea 
"  suivantes  :  Tours,  Toulouse,  Auch,  Chamb6ry,  Bennes,  Sena, 
*  Aix,  Bourges,  Bordeaux,  une  de  l'lvlque  de  Versailles.  Les 
"  autres  sont  signees  presque  exclusivement  par  des  lai'quea.  Elles 
u  seront  mentionnees  par  leur  numero  a  la  suite  du  rapport. 

"  Toutes  ces  petitions  se  fondent  sur  les  memes  motifs  et  tendent 
"  aux  mimes  conclusions.  L'analyse  de  Tune  d'elles  devant  les 
"  faire  connaftre  toutes,  elles  peuvent  €tre  presentees  par  un  seul 
n  rapport. 

"  Les  £v£ques  et  les  autres  pltitionnaires  signalent  avec  une  pro- 
a  fonde  douleur  la  situation  du  souverain  pontife  et  temoignent  des 
M  vives  alarmes  qu'elle  leur  inspire  soit  pour  l'independance  et 
"  mime  la  surety  du  monarque,  soit  pour  la  liberie1  des  membrea 
"  de  la  socie^  catholique. 


'   "  M.  le  president. — La  parole  est  a  M.  le  president  du  conseil,  chef 
"  du  pouvoir  ex£cutif. 

"  M.  Thiers,  chef  du  pouvoir  exe'cutif.  (Mouvement  general  d'at- 
11  tention.  Profond  silence.) — Messieurs,  je  suis  trop  sincere  pour 
"  ne  pas  vous  exprimer  le  regret  que  j'^prouve  d'etre  oblige  de 
*c  traiter  aujourd'hui  la  grave  question  qui  vient  de  vous  £tre  soumise 
"  de  nouveau ;  non  pas  que  j'aie  a  desavouer  aucune  de  mes  opinions 
li  passes;  vous  allez  voir  que  ce  que  j'ai  pens',  je  le  pense  encore 
'*  et  le  penserai  toujours  (Tres-bien  !  tr&s-bien  !) ;  non  pas  que  j'aie 
"  a  renier  aucun  de  mes  actes,  a  cacher  aucune  de  mes  intentions. 
"  J'agis  devant  mon  pays,  j'agis  devant  des  hormetes  gens,  je  puis 
"  tout  dire  et  a  mon  pays,  et  aux  honnetes  gens  qui  m'entourent 
M  (Tres-bien!).  Cependant,  vous  etes  tons  trop  experiment's  pour  ne 
"  pas  com  prendre  qu'il  est  de  grands  int^rlts  que,  dans  certaines 
u  circonstances,  on  sert  bien  plus  par  lc  silence  que  par  la  publicity 
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"(Assentiihent  a  gauche),  et  cependant,  messieurs,  comme  apres  tout 
"  nous  Bommes  obliges  de  faire,  il  faut  que  nous  puissions  tout  dire ; 
"  puisque  Ton  m'y  con  taunt,  je  vais  dire  ce  que  fait  le  Gouveme- 
"  ment. 

"  Peut-Stre,  messieurs,  si  vous  appr&iez  la  n£cessite\  vous  ne  me 
"  demanderez  pas  davantage ;  Bi  vous  ne  lTappre"ciez  pas,  mdme  avec 
"  une  parfaite  bonne  foi,  je  le  reconnais,  vous  £prouverez  du  d&- 
"  plaisir ;  mais  quand  vous  connaitrez  toutes  lea  raisons  de  mon 
"  patriotisme,  vous  me  pardonnerez  le  deplaisir  que  vous  reesentirez, 
"  parce  que  vous  saurez  que  ce  n'est  pas  a  moi  qtfil  faut  l'imputer. 
"  (Mouvement.) 

"  Oui,  messieurs,  je  puis  declarer  que  je  n'ai  rien  a  dissimuler  de 
"  mes  opinions  pass£es,  car  elles  £taient  sinceres,  et  de  terribles 
"  re*sultats  en  ont  proclame'  bien  haut,  je  crois,  le  modeste  bon  sens. 

"  J'ai  souvent  fait  a  mon  pays,  que  j'aime,  et  que  j'aime  assez 
"  pour  pouvoir  quelquefois  lui  infliger  le  blame  qui  sort  de  ma 
"  conviction  et  de  ma  conscience ;  j'ai  souvent  fait  &  mon  pays  le 
"  reproche  d'etre  sous  le  joug  de  l'opinion  du  moment.  Oui,  disons- 
"  nous  cette  vente* :  lorsqu'en  France  une  opinion  Brieve,  presque 
"  personne  ne  salt  y  register.    (C'est  vrai !) 

"  II  faut  vous  le  dire  aujourd'hui,  messieurs,  car  tons  les  jours 
"  nous  avons  1'exemple,  le  funeste  ex  em  pie  de  l'empire  irresistible 
"  des  id£es  du  moment.  C'est  a  cet  aveugle  empire  que  nous  devons 
"  l'abandon  de  la  politique  traditionnelle  de  la  France,  abandon  puni 
"  aujourd'hui  par  de  cruels  revers.     (Mouvement.) 

"  Oui,  j'ai  vu  un  moment  ou  cette  vieille  politique  de  l'£quilibre 
"  europe'en,  qui  £tait  la  conclusion  de  toute  notre  histoire,  l'ceuvre 
"  de  nos  plus  grands  hommes,  a  £t£  vou^e  au  plus  absurde  ridicule. 
"  (Tres-bien !  tres-bien  !) 

"  On  nous  disait  a  propos  de  cette  politique,  qui  6tait  l'ceuvre 
"  d'Henri  IV  d'abord, — le  plus  profond  et  le  plus  attrayant  des 
"  hommes,  qui  £tait  l'oeuvre  de  Kichelieu,  le  grand  homme  d'Etat 
"  de  la  force ;  de  Mazarin,  le  grand  homme  d'lStat  de  la  patience ; 
"  de  ces  grands  hommes  qui  avaient  conduit  la  France  a  cette 
"  admirable  paix  de  Westphalie,  on  nous  disait  que  cet  £quilibre, 
"  r£tabli  en  1815  par  les  coups  de  la  Providence  qui  semblait  vouloir 
"  nous  dedommager  de  nous  oter  la  puissance  du  territoire,  en  nous 
"  donnant  celle  de  l'influence.  .  .  (Tres-bien!  tres-bien  1),  que  ce 
"  grand  et  bel  equilibre  mettait  la  France,  non  pas  en  mesure  de 
"  dominer  le  monde,  mais  de  le  contenir,  de  le  moderer  par  son 
"  influence  pacifique,  mais  irresistible. 

"  Sur  le  continent,  elle  e>ait  placed  entre  la  Prusse  et  l'Autriche ; 
"  elle  pouvait,  en  se  portant  vers  l'une  ou  vers  l'autre,  maiutenir  la 
"  paix  du  continent.  "* 

"  Dans  l'ensemble  de  l'Europe,  elle  e*tait  placed  entre  l'Angleterre 
"  et  la  Russie :  en  se  portant  vers  l'une  ou  vers  l'autre,  elle  pouvait 
"  arreter  des  projets  ambitieux. 
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"  Telle  £tait  la  situation,  qui  Itait  Poeuvre  dn  temps,  du  g£nie  de 
"  nos  grands  gouvernants,  de  nos  rois,  de  nos  ministres,  et  que  le 
"  spectacle  de  la  puissance  de  la  France,  vaincue  mais  toujours 
"  redoutable,  avait  fait  renaitre  dans  le  congres  de  Yienne.  (Tres- 
"  bien !  tres-bien !) 

"  C'eet  cet  equilibre  que,  par  un  moment  de  folie,  nous  avons 
"  voue*  au  ridicule  et  que  nous  avons  tous  contribue'  a  detruire 
"  (Nombreuses  marques  d'assentiment) 

<(  Eh  bien,  messieurs,  j'ai  pense*  alors  que,  changer  cet  e'tat  de 
"  l'Europe  pour  elder  a  une  doctrine  puerile  et  funeste,  celle  des 
"  nationalites,  que  c'e*  tait  preparer  a  la  France  des  jours  funestes  et  a 
"  jamais  deplorables.  (Approbation  sur  un  grand  nombre  de 
44  bancs.) 

"  Je  ne  fais  aucun  reproche  a  l'ltalie  de  vouloir  devenir  une 
"  puissance  une ;  je  ne  lui  ai  pas  contest^  le  droit  de  le  devenir  par 
"  sa  propre  force,  mais  j'ai  trouve*  que,  pour  la  France,  c'e*tait  une 
"  faute  insigne  de  vouloir  iaire  de  ces  Etats  squares  une  puissance 
"  unique.     (Assentiment.) 

"  Que  les  Italiens  voulussent  creer  l'unit6,  c'6tait  leur  droit  et 
"  nous  n'avions  pas  de  reproche  a  leur  en  faire ;  mais  employer  le 
"  sang  de  nos  soldats  et  nos  tresors  a  detruire  en  Europe  cet  equilibre, 
"  qui  semblait  fait  pour  nous,  c'£tait  insens6  et  aveugle  tout  a  la  fois. 
"  (Vive  approbation  et  applaudissements  sur  un  grand  nombre  de 
"  bancs.) 

"  Je  n'ai  jamais  su  incliner  ma  raison  ni  devant  l'opinion  regnante 
u  ni  devant  l'opinion  de  mes  amis.  Les  hommes  assis  sur  ces  bancs 
"  (Porateur  designe  le  c6t4  gauche  de  1' Assemble)  et  qui,  avec  moi, 
"  combattaient  le  despotisme  imperial,  je  n'ai  pas  craint  de  me 
"  Sparer  d'eux  et  de  leur  dire  :  *  La  politique  des  nationalities  sera 
"  un  jour  la  perte  de  la  grandeur  francaise  I'  (Marques  d'approba- 
"  tion  a  droite  et  au  centre.) 

"  Je  n'£tais  pas  dfavis  de  l'mute"  italienne, — je  1'ai  dit  recemment  a 
"  l'ltalie  elle-m&ne, — non-seulement  parce  qu'on  ne  doit  pas  creer 
"  volontairement  a  cot£  de  soi  une  grande  puissance,  mais  parce  que 
"  j*e*tais  certain  que  l'mutl  italienne  engendrerait  l'mute*  germanique 
<(  par  l'exemple  et  par  le  secours  materiel. 

"  II  y  avait  encore  une  autre  raison,  c'est  que,  pour  moi,  toucher 
"  a  une  question  religieuse  est  la  plus  grande  faute  qu'un  gouverne- 
"  ment  puisne  commettre.  II  £tait  impossible  de  creer  Ignite* 
"  italienne  sans  renverser  le  gouvernement  temporel  du  saint-siege. 
"  Eh  bien,  pour  moi,  affliger  quelque  nombre  que  ce  soit  de  con- 
'.'  sciences  religieuses  est  une  faute  qu'un  gouvernement  n'a  pas  le 
"  droit  de  commettre.     (Tres-bien  !  tres-bien  !) 

"  Le  plus  haut  degre*  de  philosophie  n'est  pas  de  penser  de  telle 
"  ou  telle  facon,  l'esprit  humain  est  libre,  heureusement ;  le  plus 
"  haut  degre"  de  philosophie,  c'est  de  respecter  la  conscience  reli- 
il  gieuse  d'autrui,  sous  quelque  forme  qu'elle  se  presente,  quelque 
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"  caractere  qu'elle  rev&te.    (Bravo !   bravo  !  —  Applaudiasements 
"  sur  un  grand  nombre  de  bancs.) 

"  Quant  a  moi,  desoler  les  catholiques,  desoler  les  protestants,  est 
"  nne  faute  egale  :  les  protestants  ne  veulent  pas  qu'une  seule  com- 
"  munion  chre'tienne  puisse  dominer  les  autrea  :  c'est  leur  croyance 
41  et  c'est  leur  droit. 

"  Les  catholiqnes  eroient  qu'une  seule  communion  dans  le  chris- 
"  tianisme  doit  dominer  les  antres  pour  maintenir  ce  grand  et 
"  noble  phenomene  religieux,  l'unit^  de  croyances ;  ilfl  le  eroient  et 
"  ils  ont  raison  ;  c'est  leur  droit,  et  tout  gouvernement  qui  veut 
"  entreprendre  but  la  conscience  d'une  partie  quelconque  de  la  na- 
44  tion  est  un  gouvernement  impie  aux  yeux  m£mes  de  la  philoso- 
44  phie.     (Tres-bien !  tres-bien  ! — Applaudissements.) 

u  J'ai  dit  au  gouvernement  impenal,  sans  esprit  d'opposition,  je 
44  ne  faia  d'opposition  que  sous  l'impulsion  d'une  conviction  profbnde 
44  et  ardente  comme  il  est  inevitable  que  je  le  fasse  avec  la  nature 
44  que  Dieu  m'a  donnee.  Dans  les  derniers  temps  j'ai  fait  de  l'oppo- 
44  sition,  non  pas  Ik  la  dynastie ;  on  pourrait  se  vanter  aujourd'hui 
"  de  lui  en  avoir  fait ;  il  a  commis  assez  de  fautes  et  assez  d'erreurs. 
44  Eh  bien,  je  lui  ai  dit,  vous  le  savez  tous,  et  je  ne  le  re* pete  que 
44  pour  prouver  a  ceux  qui  m'ecoutent  et  au  pays  que  raes  opinions 
44  passees  sont  presentee  k  ma  me*  moire  et  a  ma  conscience  et  qu'a  cette 
44  heure  je  n'en  desavoue  aucune,  et  je  n'en  desavoue  aucune,  et 
44  parce  que  je  les  crois  justes,  et  qu'aujourd'hui,  comprenant  les  in- 
44  tlr&s  de  mon  pays  comme  je  les  comprends,  je  n'oublie  pas  mes 
"  opinions  passees,  je  les  ai  pr&entes  ;  j'ai  done  dit  au  gouvernement 
"  imperial :  4  Vous  dltruisez  l'equilibre  europeen ;  en  faisant  l'unite' 
44  italienne,  vous  faites  naitre  l'unite'  gennanique.  Vous  allez  ton* 
44  cher  a  une  grande  et  redoutable  question  religieuse ;  vous  allez 
44  affliger  les  consciences,  £branler  peut-6tre  le  catholicisme  et  de 
44  plus  vous  portez  une  atteinte  a  la  vieille  politique  de  la  France, 
"  qui  £tait  de  conserver  soigneusement  la  clientele  catholique.' 

44  Messieurs,  nous  voyons  tons  les  jours  une  grande  puissance,  la 
"  Russie,  faire  entrer  comme  un  des  principaux  moyens  de  sa  poli- 
44  tiqtie  la  protection  des  Grecs ;  vous  savez  tout  ce  que  font  les 
"  Anglais  pour  la  protection  du  protestantism e ;  depuis  que  l'Au- 
44  triche  n'etait  plus  l'empire  de  Charles-Quint,  e'etait  a  nous,  mes- 
44  sieurs,  qu'6tait  echu  le  r61e  de  protecteurs  du  catholicisme. 
44  (Tres-bien  1  tres-bien  !)  Le  gouvernement  imperial  a  aban- 
"  donne*  un  des  plus  grands  moyens  d'infiuence  et  des  plus  efficaces 
44  de  la  politique  firancaise.     (C'est  vrai  !) 

"  Eh  bien,  messieurs,  tout  ce  que  j'ai  dit  alors  a  du  succomber 
44  devant  l'idee  du  moment.  L'idee  du  moment  e*tait  comme  une 
44  fatale  ivresse  mont£e  a  la  t£te  du  pouvoir ;  en  descendant  des 
44  Alpes  pour  feire  cette  campagne  glorieuse  pour  nos  armes,  d^plo- 
44  rable  pour  norre  politique,  on  a  dit  que  la  France  avait  toujours 
44  du  sang  a  verser  pour  une  idee.      Eh  bien,  le  fruit  Au  sang  verse* 
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"  pour  cette  id&,  le  voici :  FItalie  est  devenue  une.  Soyons  justafl^ 
u  impartiaux,  c'£tait  sa  destinee  a  elle,  et  elle  faisait  bien  de  la 
"  poursuivre,  ce  n'est  pas  a  nous  de  lui  en  faire  un  reproche,  je  le 
"  repete,  c'est  a  nous  qu'il  faut  le  faire.  (C'est  cela  I  —  Tres- 
"  bien  !) 

"  L'ltalie  a  conquis  Fumt^  et,  non-seulement  elle  a  apporte*  a 
(l  FAllemagne  la  puissance  de  Fexemple,  elle  a  fait  plus  :  elle  a  ap- 
"  porte*  le  secours  de  son  bras  a  la  Prusse  et,  dans  le  moment  oil  la 
M  Prusse  hesitait  a  tenter  cet  acte  si  hardi  d'agreasion  oontre  FAu- 
u  triche,  elle  lui  a  offert  de  diviser  les  forces  de  FAutriche  en  s'unia- 
"  sant  a  elle,  et,  apres  avoir  enfante*  Funite*  germanique  par  son 
"  exemple,  elle  Fa  eUevee  par  son  bras;  la  Prusse  a  du  la  victoire 
"  de  Sadowa  au  genie  de  sea  generaux,  a  la  bravoure  de  sea 
"  soldats  et  ausai  a  la  diversion  qu'a  fkite  FItalie.  (C'est  vrai  !  c'est 
u  vrai  !) 

"  II  est  done  vrai  que  Funite*  italienne  a  fait  Funite*  germanique; 
"  et  de  plus  elle  a  eouleve*'  cette  grande  et  redoutable  question  reli- 
"  gieuse  dont  il  lui  £tait  si  facile  de  pre*  voir  Favenement  Oui,  cette 
"  question  s'est  levee  sur  FEurope  et  vous  pouvez  voir  ce  qu'elle 
"  produit  deja.  Je  le  dis  tous  les  jours  aux  Italiens,  car  c'est  le 
"  meilleur  moyen  de  diplomatie  a  employer  aupres  d'eux,  je  leur 
"  dis  :  Prenez-y  garde,  la  conscience  religieuse  est  une  des  plus  for- 
"  midables  puissances  de  ce  monde,  et  c'est  Fhonneur  de  Fhumanite* 
"  que  ce  ne  soient  pas  seulement  les  inter£ts  mate'riels  qui  la 
"  meuvent,  mais  que  ce  soient  aussi  des  questions  religieusea,  dea 
"  idees  profond6ment  dlsinte'ress^es.     (Bravos  et  applaudissements.) 

"  Eh  bien,  cette  immense  question  s'est  e*levee  ;  le  roi  d'ltalie  est 
"  a  Rome ;  il  est  dans  la  capitale  de  la  peninsule,  et  Pie  IX,  le  chef 
"  de  cette  grande  Eglise  catholique,  est  au  Vatican ;  il  est  entre  le 
"  Vatican  et  Saint-Pierre,  sejour  sublime  sans  doute  ;  mais  le  pon- 
"  tife  est  la  entoure*  de  la  douleur  des  catholiques  et  du  respect  da 
"  monde  entier ;  enfin,  il  est  enferme*  dans  cet  asile  et  tous  lea 
"  catholiques  se  demandent  avec  raison,  avec  un  droit  incontestable, 
41  s'il  y  est  libre.     (Sensation.) 

"  Eh  bien,  messieurs,  soyons  francs ;  ne  nous  imposez  pas,  sous 
"  des  termes  couverts,  une  tache  que  notre  loyaute*  ne  nous  permet- 
"  trait  pas  d'accepter,  que  vous  n'accepteriez  pas  vous-memes,  une 
"  tache  qui,  pour  fctre  ardemment  religieuse,  pourrait  courir  le 
"  danger  d'etre  peu  patriotique.     (Tres-bien !  tres-bien  !) 

"  Voyez  notre  situation.  J'aurais  bien  aim£,  messieurs,  a  n'etre 
"  pas  trop  sincere,  quoique,  pour  ce  qui  me  regarde,  ce  soit  un 
"  grand  soulagement  qu'une  entiere  sincerite*  ;  mais  voyez  bien  notre 
"  situation.  Cette  Italie,  je  n'en  suis  pas  Fauteur ;  je  puis  avec 
"  verite*  le  dire  au  monde,  de  tous  les  homines  du  temps,  je  suis 
"  celui  qui  aura  le  moins  contribue*  a  cette  united  (C'est  vrai !) 
"  Mais  enfin  elle  existe,  elle  est  faite ;  il  y  a  une  Italie,  il  y  a  un 
"  royaume  d'ltalie  qui  a  pris  place  parmi  les  puissances  consid6- 


APPENDIX  IX.  frl5 

"  rabies  de  l^nrope.  Que  voulez-vous  que  nous  fassions?  II  faut 
14  parler  net ;  il  ne  faut  pas  nous  imposer  une  diplomatic  qui  abou- 
"  tirait  a  ce  que  vous  cUsavoueriez  publiquement,  c'est-a-dire  la 
u  guerre.     (Mouvement.) 

"  Cette  Italie,  voyez  le  spectacle  que  donne  l'Europe  a  son  egard : 
"  la  Russie,  cette  puissance  qui  a  peu  a  craindre  en  ce  monde, 
"  cette  puissance,  elle  est  flatteuse  pour  Fltalie  depuis  que  la  cour 
14  de  Rome,  par  un  entrafnement  genereux,  irr£fl£chi  peut-6tre,  a 
"  touch6  a  la  question  polonaise ;  la  Russie,  essentiellement  conser- 
"  vatrice,  a  deiaisse'  Rome  ;  elle  est  parfaitement  courtoise  avec 
"  ritalie ;  FAngleterre  Fa  to uj ours  e'te"  ;  elle  n'a  pas  e'te"  ffichee — 
u  ce  n'est  pas  un  reproche  que  je  lui  adresse,  —  elle  n'a  pas  e'te* 
"  lichee  de  voir  s'61ever  dans  la  M6diterranee  une  marine  qui  pour- 
"  rait  par  des  raisons  de  voisinage  6tre,  non  pas  la  rivale,  mais  Fen- 
44  nemie  de  la  n6tre. 

'  "  L'Autriche,  certes,  FAutriche  est  une  puissance  £minemment 
"  catholique,  mais  elle  a  rdflechi  a  sa  situation,  et  Fhomme  d'Etat 
u  sage  et  habile  qui  la  gonverne  s'est  dit  que,  quoique  la  grandeur 
"  italienne  se  soit  faite  des  depouilles  de  FAutriche,  la  sagesse  ^tait 
"  de  se  rapprocher  d'elle  ;  le  cabinet  de  Yienne  a  compris  que  les 
"  provinces  italiennes  n'avaient  jamais  e'te'  pour  F empire  d'Autriche 
"  qu'un  fardeau  qui  lui  coutait  plus  qu'il  ne  lui  rapportait ;  et  avec 
14  une  sagesse  que,  pour  ma  part,  je  reconnais  et  que  je  proclame 
"  hautement,  il  s'est  dit :  '  Puisque  nous  ne  devons  pas  ambitionner 
a  de  retourner  en  Italie,  d'y  reprendre  ce  que  nous  y  avons  perdu, 
"  il  faut  vivre  bien  avec  Fltalie.'  Et  la  Prusse,  qui  n'est  pas  vani- 
"  teuse,  mais  victorieuse,  la  Prusse  cherche  a  s'ouvrir  des  passages 
"  dans  les  Alpes  pour  se  rapprocher  elle  aussi  de  Fltalie.  L'Espagne 
"  a  pris  un  roi  de  sa  main. 

"  Voila  done  toutes  les  puissances  protestantes,  schismatiques, 
14  catholiques  me*  me,  qui  vivent  dans  les  meilleurs  termes  avec  Fltalie, 
"  et  les  motifs  de  cette  bonne  harmonie  vous  les  devinez  tous,  vous 
"  devinez  ceux  de  FAutriche,  vous  devinez  ceux  de  la  Prusse :  il 
44  n'est  que  faire  d'y  insister. 

44  Eh  bien,  que  nous  demanderiez-vous  ?  Mettez-vous  a  la  place 
44  d'un  homme  qui  pense  ce  que  j'ai  pense",  ce  que  je  pense  encore, 
44  qui  regarde  comme  une  faute  du  gouvernement  passe*  d'avoir 
44  change"  et  bouleverse  la  face  de  l'Europe,  d'un  homme  qui  regarde 
44  comme  un  malheur  d'affliger  les  catholiques  de  France,  lesqnels, 
"  apres  tout,  sont  36  millions  sur  37,  et  representent  le  grand 
44  culte  national.  Oui,  messieurs,  mettez-vous  a  la  place  de  Fhomme 
11  qui  pense  tout  ce  que  je  pense  sur  ce  sujet  et  a  qui  vous  avez 
"  donne"  votre  confiance.  Et,  interrogez-vous :  quand  toutes  les 
44  puissances  entretiennent  de  bons  rapports  avec  Fltalie,  que  voulez- 
"  vous  que  je  fasse  ?  Je  m 'adresse  a  vous  tous,  je  vous  pose  cette 
44  question  :  vous  catholiques  les  plus  fervents,  que  je  respecte  pro- 
14  fondement,  car  je  suis  heureux  de  trouver  dans  l'£tat  moral  du 
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"  monde  des  homines  qui  croient  sinc&rement  et  profbnd&nent. .  • 
"  (Tr&s-bien !  tr^s-bien ! — Applaudissements.) 

a  Je  m'adresse  a  vous,  et  vous  mettant  Ik  ma  place  dans  cee  lieux 
"  ou  je  vis  de  soucis,  je  vous  interroge  a  mon  tour :  que  feriez-» 
"  vous  ?  Vous  me  elites  de  ne  pas  accepter  cette  doctrine  avilissante 
"  du  fait  accompli  I  Comme  vous,  ma  conscience  se  r^volte  contra 
"  cette  doctrine  du  fait  accompli ;  mais  lorsque  toute  1'Europe,  les 
"  yeux  sur  l'avenir,  compte  avec  une  des  grandes  puissances,  que  le 
"  malheureux  aveuglement  du  gouvernement  d£chu  a  cr&e,  lorsque 
"  tout  le  monde  compte  avec  elle,  vous  voulez  que,  seul,  je  prepare 
"  contre  elle  des  rapports  qui  pourraient  compromettre  1  avenir. 
"  Eh  bien,  messieurs,  non ;  je  ne  puis  pas  en  prendre  1'eDgagement, 
"  Certainement  vous  ne  me  demandez  pas  la  guerre,  mais  vous  me 
"  conseillez  une  diplomatde  dont  le  r&ultat  serait  de  tenir  en  defiance, 
"  en  6veil  une  puissance  qui,  dans  l'avenir,  pent  jouer  un  role  con- 
"  sid£rable ;  oh  1  ne  le  demandez  a  ma  prudence  ni  a  mon  patrio- 
"  tisme  !  Vous  avez  autre  chose  a  me  demander,  et  je  vous  le  dirai 
"  tout  a  l'heure ;  mais  compatissez,  j'ose  employer  ce  mot,  avec  les 
"  n^cessit^s  de  ma  situation :  abstenez-vous  de  me  demander  une 
"  politique  qui  ne  eerait  pas  consequente,  si  je  voulais  la  pousser 
"  jusqu'au  bout.    (Tr&s-bien  I  tr&s-bien  1) 

"  Que  Ton  ne  croie  pas,  comme  on  le  dit  imprudemment  en 
"  France,  m6chamment  hors  de  France,  que  dans  tout  cela  il  entre 
"  des  pens£es  de  guerre  prochaine,  ou  future ;  non,  messieurs,  je  le 
"  dis  pour  que  cela  soit  entendu  partout.  Oui,  la  politique  du 
"  Gouvernement  auquel  vous  avez  accord^  votre  confiance,  qui 
"  ne  veut  la  conserver  qu'autant  que  ses  actes  la  lui  meriteront,  pas 
"  un  jour,  pas  une  heure  de  plus,  la  politique  de  ce  gouvernement, 
"  e'est  la  paix.     (Trfcs-bien  !  tr&s-bien !) 

"  Ah  1  sans  doute  on  nous  verra,  mettant  a  profit  les  lecons  du 
"  malheur,  emprunter  a  nos  vainqueurs  ce  qu'ils  peuvent  avoir  de 
"  bon, — non  pas  autant  qu'on  le  voudrait  dans  certaines  looks,— 
u  mais  nous  saurons  emprunter  a  nos  voisins,  partout  ou  il  le  faudra, 
"  des  lecons  utiles. 

"  On  nous  verra — et  je  le  dis  bien  haut — appliquer  tons  nos  soins 
u  a  reorganiser  l'armle  francaise,  et  tacher  de  rlunir  en  elle,  a  ces 
"  qualit£s  admirables  qui  n'ont  pas  flechi,  Implication,  l'£tude  et  la 
"  discipline.  On  nous  verra  essayer  de  supplier  ce  qui  lui  manque 
"  sous  le  rapport  du  materiel ;  on  nous  verra,  z£tes  et  confiants, 
"  accomplir  la  tache  de  refaire  la  veritable  armee  francaise.  (Trfcs~ 
"  bien  !  tr&s-bien  !) 

"  C'est  la  notre  droit  de  grande  nation  qui  veut  conserver  sa 
"  grandeur ;  ce  n'est  pas  la  politique  astucieuse  de  ceux  qui  vou- 
"  draient,au  premier  pr£texte,  recommencer  une  guerre  intempestive. 
"  Non  !  non  I     (Vives  et  nombreuses  marques  d'approbation.) 

"  Nous  ne  voulons  pas  rouvrir  le  champ  des  combats,  mais  nous 
"  voulons  rendre  la  France  digne  du  role  qu'elle  a  toujours  rempli 
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"  dans  le  monde,  qu'elle  est  capable  d'y  remplir ;  car,  si  elle  a  fait 
"  des  pertes,  je  le  declare  en  toute  sinc6rit£,  sans  arrogance,  sane 
11  vanterie,  avec  la  plus  seneuse  conviction,  le  fond  de  la  grandeur 
"  de  la  France  reste  intact.  La  France  a  encore  tout  ce  qu'il  feut 
"  pour  fitre  toujours  la  France !     (Bravos  et  applaudissements.) 

"  Si  nous  suivons  une  politique  de  pi^e*  voyance,  ce  n'est  pas  pour 
11  cela  une  politique  de  guerre.  Et  quand  je  pense,  et  quand  je 
"  tous  fids  penser  ayec  moi  a  toutes  lea  eventuality  de  la  politique, 
"  ce  n'est  pas  que  je  cherche  la  dedans  des  chances  de  guerre,  ni  que 
"  je  veuille  vous  y  pousser ;  c'est  parce  qu'il  feut  que  vous  tous 
"  mettiez  comme  nous,  comme  votre  Gouvernement,  en  presence  de 
"  toutes  les  eventuality  possibles.  Eh  bien,  aujourd'hui,  entretenir 
u  de  mauvais  rapports  avec  une  puissance  voisine  qui  pourra  avoir 
"  sur  l'avenir  une  influence  decisive,  ce  serait  une  politique  mal- 
14  habile ;  il  ne  suffit  pas,  pour  entretenir  la  grandeur  d'un  pays,  de 
"  reorganiser  son  armee ;  il  feut  avoir  une  politique  senate  et  qui  se 
"  procure,  partout  ou  elle  pourrait  en  avoir  besoin,  des  appuis  qui  ne 
"  lui  manquent  pas. 

"  Voilfc  pour  mon  devoir  de  citoyen. 

"  Maintenant,  voici  nos  devoirs  envers  les  catholiques,  et  quand 
"  je  dis  envers  les  catholiques,  je  dis  envers  la  plus  grande  partie,  la 
"  presque  totality  de  la  nation. 

"  Eh  bien,  oui,  nous  avons  un  appui  a  donner  au  chef  de  ce  grand 
"  culte,  le  plus  noble  que  les  hommes  aient  profess^;  oui,  il  reste  des 
"  devoirs  a  remplir  envers  lui,  et  nous  en  avons  de  plus  d'un  genre. 
"  Tous  nos  respects,  nous  les  prodiguons  a  son  siege,  a  ses  malheurs, 
"  a  ses  vertus.  II  y  a  quelques  jours,  Pie  IX  a  pr£sent£  ce  grand 
"  ph£nomene  historique  du  seul  pape  dont  le  pontificat  ait  dlpasse' 
"  en  duree  celui  du  premier  pontiie.  ' 

"  Toute  FEurope  l'a  felicity,  et  j'ai  saisi  cette  occasion  pour  lui 
"  rendre  hommage.  La  France  n'a  pas  £te"  en  arriere ;  et,  en  votre 
"  nom,  je  lui  ai  temoigne*  nos  respects,  noire  gratitude  pour  sa  bien- 
41  veillance,  pour  cette  affection  dont  on  parlait  tout  k  l'heure  avec 
"  verity ;  car,  dans  le  moment  ou  nous  recevions  peu  de  t£moignagefi 
"  — ce  serait  une  ingratitude  de  dire  aucun — Pie  IX  a,  dans  sa 
u  d&rease,  trouve'  le  denier  de  Saint-Pierre  pour  secourir  noB  blesseV. 
u  (Acclamations  et  applaudissements  a  clroite.)  Dans  sa  feiblesse 
u  materielle,  il  a  du  moins  eleve"  la  voix  pour  demander  la  paix. 
"  Je  lui  ai  exprime*,  avec  un  profond  respect,  les  sentiments  de  la 
**  France ;  mais  je  n'ai  pas  ecrit  la  lettre  Strange  qu'on  m'a  pr£tee. 
"  (Marques  nombreuses  d'assentiment.) 

"  Je  veux,  messieurs,  vous  feire  connaftre  les  details  de  nos  rela- 
41  tions,  pour  que  vous  puissiez  juger  si  le  Gouvernement  s'est 
"  conduit  d'une  maniere  conforme  a  vos  sentiments.  (Parlez! 
"  parlez!) 

"  Non-seulement  je  n'ai  pas  6crit  au  pape  une  telle  lettre,  mais  je 
"  ne  me  crois  pas  mime  quand  je  vous  represente  dans  une  question 


719  APPENDIX  IX. 

"  si  grave,  je  ne  me  crois  pas  le  droit  de  donner  un  conseil  an  chef 
"  de  l'Egliae  catholique.  Aucun  eouverain  en  Europe,  aucun  gou- 
"  vernement  reprerentant  pour  le  moment  la  souverainete'  national  e, 
"  ne  doit  Clever  la  voix  pour  donner  un  conseil  sur  un  sujet  de  cet 
"  ordre. 

"  Toutefois  si  je  me  permettais,  non  pas  de  donner  un  conseil, 
"  mais  d'exprimer  le  sentiment  de  la  France,  je  dirais :  Si  ce  pri- 
"  sonnier,  comme  on  Fa  qualify,  devenait  un  exil£,  oh  !  je  me  bor- 
"  neraiB  a  lui  declarer  a  la  face  du  monde  :  La  France  vous  sera 
11  toujours  ouverte  1     (Tres-bien  !) 

"  Mais  Dieu  me  garde  de  lui  insinuer,  a  quelque  degre"  que  ce 
"  soit,  un  conseil  I  Ce  serait  manquer  de  respect ;  et  je  n'en  man- 
"  querai  jamais,  a  cette  puissance  si  venerable.  Je  lui  dirais  seule- 
"  ment :  Manages  la  paix  des  ames,  car  nous  avons  besoin  de  la 
"t  pais,  de  la  paix  religieuse,  comme  de  la  paix  politique. 

"  Ainsi  nous  adoptons  et  nous  pratiquons  tous  les  jours  la  poli- 
il  tique  la  plus  respectueuse  et  la  plus  conciliante :  nous  avons  a  nous 
"  entendre  but  des  choix  d'une  grande  importance,  et  nous  mettrons 
"  toujours  un  soin  extreme  a  respecter  toutes  les  convenances  dans 
"  nos  choix,  a  n'en  faire  aucun  qui  puiase  blesser  une  autorite'  qu'il 
"  feut  d'autant  plus  respecter  qu'elle  est  moins  heureuse  et  moins 
u  puissante  aujourd'hui.     (Tres-bien  1  tres-bien  !) 

"  Mais  ce  n'est  pas  tout,  il  y  a  aussi,  messieurs,  a  maintenir  Find6- 
11  pendance  religieuse  du  chef  du  catholicisme ;  oui,  en  cela  il  y  a 
"  un  grand  devoir  a  remplir,  un  devoir  supeneur  que  nous  ne 
"  negligerons  point. 

"  Nous  sommes  assez  heureux  pour  Stre  lie's  avec  l'figlise  par  un 
11  traits,  le  plus  sage  que  les  puissances  catholiques  aient  jamais 
"  conclu  avec  le  saint-siege  :  je  veux  parler  du  Concordat. 

"  Ce  traits,  il  existe,  il  nous  lie  :  il  faut  savoir  en  Stre  heureux, 
"  car  toutes  les  puissances  qui  n'ont  pas  un  traits  semblable  ont 
"  tous  les  jours  avec  la  cour  de  Rome  des  difficulteB  presque  in- 
"  solubles;  les  notres,  au  contraire,  sont  presque  r&olues  d'avanoe 
"  par  ce  traits  du  Concordat, 

"  Vous  le  savez,  le  Concordat  a  6tabli  que,  lorsqu'il  y  a  des  pr£- 
41  lats  a  nommer,  le  eouverain  territorial,  quel  qu'U  soit,  depuis  le 
((  eouverain  dynastique  et  her&litaire  jusqu'au  depositaire  paasager 
((  de  la  souverainete1,  a  le  droit  de  designer  les  citoyens  francais  qui 
"  joignent  aux  vertus  de  Fhonn£te  homme  et  aux  vertus  du  pretre 
"  les  qualites  de  Fadministrateur  religieux.  Le  Gouvernement  ne 
"  pr£sente  pas, — il  est  utile  que  je  le  dise  hautement  aujourd'hui, 
"  — le  Gouvernement  ne  presente  pas,  il  nomme  les  eveques  et  les 
u  archev&ques.  Mais,  d'apres  le  traite"  qui  nous  oblige,  lorsque 
u  nous  avons  fait  le  choix  de  ce  bon  citoyen,  de  Fhabile  adminis- 
u  trateur,  du  bon  pretre,  FEglise  prononce  et  declare  que  le  candidal 
"  que  nous  avons  nomm£,  que  nous  avons  fait  eveque,  reunit  les 
"  qualites  d'orthodoxie,  les  vertus  chretiennea  que  1'Eglise  seule 
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14  peut  admettre  dans  son  vaste  gouvernement.  Les  detix  autorites 
"  concourent  done ;  de  la,  messieurs,  il  requite  la  necessity  pour 
"  nous,  non-seulement  la  necessity,  mais  le  droit  de  veiller  avec  une 
44  defiance  jalouse  a  l'independance  du  chef  religieux  dont  dous 
44  acceptons  a  ce  degre  le  ooncours  dans  le 'gouvernement  moral  de 
44  la  France. 

"  Le  Concordat  est  l1ceuvre  du  grand  honime  qui  a  verse"  eur  nous 
"  tant  de  gloire  et  tant  de  malheurs;  mais  il  est  aussi  l'oeuvTe  morale 
"  de  Bossuet.  Je  le  r£pete,  ce  traits,  en  reglant  ainsi  la  nomination 
u  des  prelate,  nous  cree  le  droit  et  le  devoir  de  veiller  avec  un  soin 
"  scrupuleux,  avec  un  soin  defiant,  a  l'independance  du  prince  reli- 
14  gieuz  avec  lequel  nous  concourons  a  une  ceuvre  aussi  delicate  et 
"  aussi  difficile. 

44  Aussi,  messieurs,  nous  n'avons  cease*  de  demander  que  cette 
44  ind£pen  dance  fut  garantie.  On  nous  l'a  promis ;  on  nous  le 
"  promet  tons  les  jours ;  mais  l'exp£rience  seule  peut  decider  si 
44  cette  independance  est  r£elle,  ou  si  elle  n'est  qu'un  mot,  et  si 
44  elle  deviendra  un  fait  auquel  l'Europe  catholique  puisse  avoir 
44  confiance. 

44  Messieurs,  comme  dans  une  oauvre  aussi  difficile,  aussi  delicate, 
44  &tre  seul  n'est  pas  la  meilleure  des  positions,  nous  nous  unirons  a 
44  toutes  les  nations  catholiques  pour  que  cette  independance  soit 
44  deTendue  non  pas  seulement  par  la  France, — je  parle  de  rinde*- 
44  pendance  religieuse, — mais  par  la  catholicity  tout  entiere.  (Tres- 
"bien!) 

44  Fiez-vous-en  done  a  notre  patriotisme  et  au  respect  que  nous 
"  devons  au  grand  culte  national.  Nous  tacherons  de  remplir,' 
44  comme  je  vienB  de  vous  le  dire,  le  double  devoir  qui  nous  est 
"  impose*. 

44  En  deux  mots,  je  resume  cette  courte  allocution  que  je  t&che 
44  d'abreger  autant  que  je  puis, — car  a  chaque  instant,  sans  le 
44  vouloir,  avec  la  plus  parfaite  intention,  on  peut  commettre  une 
"  faute,  j'abrege  cette  allocution  et  je  la  resume  en  deux  mots. 

"  Une  grande  puissance  s'est  elevleen  Europe : — ce  n'est  pas  ma 
44  faute,  ce  n'est  pas  la  votre—  elle  existe.  Mon  devoir  de  Francis, 
44  de  citoyen,  de  representant  du  Gouvernement  francais,  est  d'en- 
44  tretenir  de  bons  rapports  avec  elle  et  de  ne  soulever  aucune 
"  question  qui  pourrait  les  alte*rer.  Mais  nous  avons  de  grands 
44  int£r£ts  religieux  a  sauvegarder :  ces  grands  in  terete,  je  crois  les 
44  connaitre,  je  crois  les  comprendre,  je  les  deTendrai,  eux  aussi,  dans 
11  la  mesure  des  ressources  que  la  situation  me  fburnira.  Je  ne 
44  vous  promets  pas  de  traverser  heureusement,  comme  tous  vous  le' 
"  souhaiteriez,  toutes  les  difficulty  de  cette  situation ;  je  vous  pro- 
44  mete  de  faire  de  mon  mieux ;  je  vous  promets  d'apporter,  danff 
44  ces  relations,  ce  qu'y  doit  apporter  un  gouvernement  de  raison ; 
44  nous  n'avons  pas  la  pretention  d'etre  autre  chose.  Issus  de  la 
14  necessity  qui  nous  dQmine  dans  le  moment,  produit  modeste  mais 
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u  devoue'  de  oette  n£cessit£,  nous  ne  pouvons  nous  ranter  que  d'une 
"  chose,  c'est,  je  le  repete,  d'etre  un  gouvernement  de  raison,  et 
"  nous  tachons  de  nous  conduire  sous  cette  inspiration  qui,  je  le 
"  crois,  est  celle  que  lee  gouvernements  dans  le  monde  entier  dev- 
"  raient  toujours  prendre  pour  leur  guide  et  leur  directrice.  (Bravos 
"  et  longs  applaudissements.) 

"  M.  le  president. — La  parole  est  a  M.  PevSque  d'Orleans. 

"  Mgr.  Dupanloup. — Messieurs,  je  suis  heureux  de  monter  a  oette 
"  tribune  pour  rendre  hommage  a  M.  le  president  du  conseil.  Oui, 
"  sans  le  suivre  dans  toutes  les  hautes  considerations  politiques  ou 
"  il  s'est  engage,  je  suis  heureux  de  le  remercier  de  tant  de  bonnes 
u  paroles  qu'il  vient  de  prononcer  en  faveur  d'une  cause  qui  depuis 
"  longtemps  m'est  cliere.     (Tres-bien !  tres-bien !) 

"  J'en  suis  heureux  et  emu,  car,  a  vingt  ann£es  de  distance,  c'est 
"  la  m£me  voix  que  j'entendais  dans  une  autre  enceinte,  sous  une 
"  autre  republique,  mais  toujours  pour  cette  meme  cause.  Et  cette 
"  rare  fidelity,  malgre"  les  difficultly  manifestes  de  l'heure  presente 
"  et  les  craintes  de  l'avenir,  lui  vaut  toute  ma  reconnaissance*  (Trea- 
"  bien  1  tres-bien  1 — Applaudissements  a  droite.) 

"  A  l'epoque  dont  je  rappelle  la  memoire,  M.  Thiers  parlait  seul, 
"  et  plusieurs  de  ceux  qui  rassistent  aujourd'hui  ne  partageaient 
"  pas  sea  pensees  sur  cette  grave  question.  Pourquoi  me  serait-il 
"  d&endu  de  croire  que  le  desordre  des  temps  et  nos  malheurs  nous 
u  ont  tous  plus  ou  moins  eclaires  et  rapproches  ....  (Tres-bien !), 
"  et  que  je  trouverai  dans  toute  cette  Assembled  sans  exception, 
"  pour  la  cause  de  la  religion  et  de  la  soci£te\  enfin  mieux  comprise, 
"  le  ailence  des  passions  et  le  respect?  .  .  .  (Vive  adhesion.) 

"  Du  re8te,  je  ne  tous  entretiendrai  pas  longtemps,  messieurs ;  mais 
"  si  je  ne  tous  parlaia  un  moment  en  faveur  de  la  petition  des  evSques 
"  mes  collegues,  pour  l'independance  du  siege  apostolique,  je  me  man- 
"  querais  a  moi-m£me  et  a  une  cause  qui  a  tenu  et  a  du  tenir  une 
"  grande  place  dans  ma  vie,  et  dont  la  justice  est  telle,  que  rien, 
"  jamais,  jusqu'a  mon  dernier  soupir,  ne  saurait  pour  elle  refroidir 
"  mon  ame.     (Nouveaux  applaudissements  a  droite.) 

"  Et  si  je  ne  m'adressais  a  tous,  je  manqueraia  aussi  a  ce  qui  a 
"  6t£,  dans  ma  longue  carriere  de  lutte,  la  regie  constante  de  ma 
"  conduite.  Meme  aux  jours  les  plus  difficiles  et  dans  les  causes  lea 
"  plus  desespe'rees,  j'ai  tant  estime'  mon  pays  que  toujours  je  me 
"  suis  adress6  a  lui  avec  confiance  (Tres-bien !),  que  toujours  j'ai 
"  fait  appel  a  l'opinion  publique  partout  ou  ma  faible  voix  pouvait 
"  porter,  mais  jamais  a  la  violence,  ni  a  Tinjure,  ni  a  la  faveur. 
"  (Tres-bien  I  tres-bien  1 — Bravos  a  droite.) 

"  Je  viens  done,  messieurs,  m'associer  aux  petitions  de  mes 
"  veneres  collegues,  dans  les  termes  mimes  dont  ils  se  sont  servis  et 

u  dans  la  mesure  qu'indiquait  M.  le  president  du  conseil 

"  (Vive  approbation  et  applaudissements  sur  un  grand  nombre  de 
"  bancs.)    Et  je  viens,  dans  cette  mesure,  saisir  rAssemblee,  la 
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"  souverainete*  nationale,  la  conscience  publique,  l'honneur  francais 
"  .  .  .  .  (Mouvement  a  droite),  de  la  cause  la  plus  sacree,  la  plus 
u  juste  et  la  plus  haute  qui  fut  jamais,  et  aussi  la  plus  delaissee. 
"  (Assentiuient  et  applaudissements  a  droite.) 

"  Messieurs,  vous  n'attendez  pas  de  moi  un  long  discours ;  les 
"  longs  discours  vous  conviennent  peu,  et  j'ai  raoins  que  personne 
"  le  droit  d'en  faire  ici.  Mais,  apres  les  paroles  que  nous  venons 
"  d' entendre,  il  n'y  a  qu'un  orateur  digne  d'etre  ecoute1,  c'est 
"  I'histoire,  I'histoire  dont  M.  Thiers  a  ecrit  les  premieres  phases  et 
"  dont  les  derniers  et  formidables  mouvements,  depuis  une  annee, 
"  dominent  toute  voix  humaine.  (Sensation. — C'est  vrai  1  c'est 
"vrai!) 

"  Le  cours  rapide  des  temps  nous  ramene  precisement,  en  ce 
"  mois,  a  ces  jours  de  lamentable  souvenir,  ou  un  ministre, — que  de 
"  loin,  il  me  permette  de  le  lui  redire, — ou  un  ministre,  au  cceur 
"  trop  leger,  serviteur  d'un  maitre  a  trop  legere  conscience  aussi 
u  .  .  .  .  (Leger  mouvement. — Tres-bien !  tres  bien!),  au  mime 
"  moment  et  d'une  mime  main,  a  provoque  rAllemagne  et  aban- 
"  donne*  Borne  1     (Oui  1  oui ! — Applaudissements.) 

"  Bix  annees  auparavant,  la  souverainete'  temporelle  du  pape 
"  avait  6t£  tout  d'abord  £branlee  par  nos  victoires  memes ;  puis 
"  bien  tot  le  pape  fut  depouille  par  nos  compUcites  et  nos  fai- 
"  blesses.  .  .  . 

"  Un  membre  h  droite. — C'est  cela ! 

"  Mgr.  Dnpanloup.  .  .  .  Et  enfin,  il  a  M  acheve'  par  nos  de- 
"  sastres  ....  (C'est  vrai  1 — Tres-bien  !  tres-bien  1)  dont  l'ingrate 
"  Italie  a  si  courageusement  epte  et  saisi  l'heure  pour  se  jeter 
"  bravement  sur  sa  proie.     (Vivos  marques  d'adheuon  a  droite.) 

"  Et,  il  y  a  peu  de  jours,  nous  avons  couru  le  danger, — je  rends 
"  grace  a  M.  le  president  du  conseil  de  nous  avoir  epargn6  ce  spec- 
"  tacle, — nous  avons  couru  le  danger  de  voir  nos  deux  ambassadeurs, 
"  en  face  Tun  de  l'autre,  se  regardant  tristement  d'une  rive  du 
"  Tibre  a  l'autre,  1'un  au  Vatican,  pres  de  1'auguste  vieillard  spoli6 
11  et  captif,  l'autre  au  Quirinal,  pres  du  roi  galant-homme  .  .  . 
"  (Mouvement),  et  representant  ainsi  non  plus  la  France,  mais  la 
"  politique  a  double  face  de  son  ancien  gouvernement.  m  (Tres-bien  1 
"tres-bien!) 

"  Et  c'est  ainsi,  messieurs,  que  la  souverainete'  pontificate  ayant 
"  et£  la  premiere  victime  des  fautes  et  des  desastres  de  la  France 
"  imperiale,  il  est  simple,  il  est  juste  que  les  evlques  francais  en 
"  appeUent  a  la  France,  mieux  inspire,  des  douleurs  de  l'-EgLise. 

"  C'est  une  d-marche  naturelle,  et  qui  nous  est  glorieuse  aussi, 
"  car,  de  longue  date,  c'est  l'habitude,  en  Europe,  quand  la  justice 
"  souffre  trop  quelque  part,  qu'on  se  tourne  vers  la  France.  (Sen- 
"  sation  marquee. — Tres-bien  !  tres-bien  I) 

"  Et  ne  vous  plaignez  pas,  s'il  est  encore  quelques  coeurs,  ici- 
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"  baa,  en  qui  oette  confiance  survive  a  vos  malheurs.  . .  •  (Applau> 
11  dissements.) 

"  Quand  la  France  a  souffert  on  a' est  peu  tourne*  vers  elle. 
"  Malgr6  un  voyage  celebre  et  des  efforts  dont,  quoiqu'il  arrive, 
"  on  n'oubliera  jamais  le  patriotique  devouement .  .  .  (Nouveaux 
"  applaudissements),  tous  oes  grands  coeurs  de  souverains  furent 
"  alors  de  glace  .  .  .,  sauf  le  Pape,  comme  vous  le  disait  afrectueuse~ 
"  ment  et  respectueusement  M.  le  chef  du  pouvoir  executif,  il  n'y 
"  a  qu'un  moment.  Dans  sa  d&resse,  il  a  trouy^  des  seoours  g£- 
"  nereux  pour  nos  blesses,  et,  dans  son  ame,  des  sympathies  toujours 
"  fideles  pour  notre  malheureux  pays.  Et  si  la  voix  de  sa  faiblesse 
M  n'a  pas  &\£  entendue,  il  l'a  du  moins  £lev6e,  pour  empecher  qu'on 
"  ne  viole  indignement  le  territoire  de  notre  patrie.  (Oui  I  oui  1 — 
"  Tres-bien  !  tres-bien  !) 

"  Mais  la  France,  quoique  miserablement  abandonee  au  jour  de 
"  sea  plus  mortelles  angoisses,  sera  toujours  la  nation  g&iereuse  et 
"  secourable  a  ceux  qui  soufrrent ;  elle  ne  delaissera  pas  celui  qui 
"  n'a  jamais  cesse*  d'esperer  en  elle,  et  elle  le  fera  d'autant  plus 
"  volontiers  que  tous  aujourd'hui  le  trahissent  et  le  delaissent. 

"  Et  maintenant,  que  vous  d email  dent  les  e>eques?  Le  voici,  et 
"  je  n'ai  que  trois  mots  a  repondre  a  trois  adversaires  que  je  ren- 
"  contre  sur  mon  chemin ;  et  qui  ne  sont  pas  m^prisables  par  le 
"  temps  qui  court,  car  ils  s'appellent  la  calomnie,  le  d£couragement, 
"  Tingratitude.     (Tres-bien !  tres-bien  !) 

"  Et  d'abord  vous  voulez  la  guerre,  nous  dit-on. 

"  Je  r£ponds :  Non,  nous  ne  voulons  pas  la  guerre  I  . .  .  (Ap- 
"  plaudissements  a  droite  et  au  centre),  et  je  renvoie  cette  contradic- 
"  tion  formelle  aux  calomniateurs  qui,  dans  les  dernieres  Elections, 
"  nous  ont  poursuivis  de  ce  mensonge  impudent.  (Vives  marques 
"  d'approbation  et  applaudissements  redoubles  sur  les  mgmes  bancs.) 

"  Dans  cette  lugubre  annee,  le  sang  francais,  le  sang  humain 
"  n'a-t-il  done  pas  assez  et  trop  coul£  ?  La  guerre  1  mais  nous, 
"  pretres  et  ev€ques,  nous  en  avons  vu  de  trop  pres  et  trop  longtemps 
u  les  horreur8  pour  ne  pas  la  maudire.  •  .  •  (Applaudissements.)  Et 
"  quand  vous  n'avez  que  cette  calomnie  a  faire  contre  nous,  e'est 
"  que  vous  n'avez  rien  a  dire.  (Tres-bien  1  tres-bien  !)  .  .  .  Nous 
"  avons  vu  les  villages  ravage's,  nos  pauvres  jlioclsains  mines,  lea 
"  chaumieres  incendiees,  les  villes  bombardees,  les  veuves  desotees, 
"  les  orphelins  abandonees.  .  • .  Ces  infortunes,  nous  les  recueillons, 
"  nous  les  soulageons,  nous  les  adoptons  de  concert  avec  vous,  et 
"  e'est  en  m&lant  nos  larmes  a  leur  desespoir  que  nous  avons  appris 
"  de  plus  en  plus  a  de"  tester  la  guerre,  la  guerre  6  trangere,  et  surtout 
"  les  horreurs  impies  de  la  guerre  civile.     (Tres-bien  I — Bravo  1) 

"  Non  pas,  messieurs,  qu'il  n'y  ait  ici-bas,  dans  ce  triste  monde,  des 

"  guerres  justes  et  necessaires :  apres  S£dan,  vous  combattiez  pour 

- "  la  justice,  car  vous  combattiez  pour  le  sol  menace"  de  la  patrie ! 

"  (Tres-bien  1  tres-bien !)    Qui  ne  sait,  d'ailleurs,  que  la  guerre 
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"  n'est  pes  l'unique  raison  des  nations  civilis&a,  et  que  souvent  la 
"  Providence  d£noue  autrement  les  questions  les  plus  difficiles  ? 

"  II  y  a  dans  la  sainted  du  droit  meconnu  une  force  immortelle  .  •  • 
"  (Vif  assentiment)  qui  appuie  mysterieusement  et  invinciblement  a 
"  la  longue  les  revendicafcions  pacifiques  et  les  protestations  solen- 
"  nelles  de  la  conscience  humaine.  (Nouvel  assentiment  et  applau- 
"  dissements.)  Et,  grace  en  soit  rendue  au  Dieu  qui  nous  a  faits  ! 
"  c'est  Thonneur  de  l'humanite'  que  la  force  brutale  ne  decide  pas 
"  toujours  tout  ici-bas.     (Tres-bien  I  tres-bien  I) 

"  Les  plus  superbes  vainqueurs,  il  ne  faut  quelquefois  qu'eux- 
"  memes  et  leurs  fautes  pour  les  charter  et  les  dompter,  et  qu'un 
"  souffle  pour  briser  leurs  plus  gigantesques  desseins.  (C'est  vrai  1 
"  c'est  vrai !)  Cet  orgueilleux,  qui  se  croyait  in&illible  dans  la  pair 
"  et  dans  la  guerre,  et  qui  l'a  fait  croire  un  moment,  se  trouve 
"  parfois  accabte  tout  a  coup  et  de  ce  qu'il  a  fait  de  trop  et  de  ce 
"  qu'il  n'a  pas  fait  assez.  Dans  ses  pretentions  demesureea,  il  perd 
"  l'equilibre  :  c'est  alors  que  1' esprit  de  vertige  et  d'erreur  tombe  du* 
"  ciel  sur  lui,  sur  ce  fort  qui  a  tout  ose  contre  le  faihle,  sur  ces  rois 
"  et  ces  peuples  durs,  cupidea, — je  les  ai  vus, — sans  piti£,  sans1 
"  entrailles  pour  leurs  ennemis  vaincus.  .  .  .  Et  c'est  en  Prusse  meme 
"  qu'un  publiciste  courageux  a  ecrit,  non  sur  le  vce  victis  I  mais  sur 
"  le  vce  victo?-ibu8  !  malheur  aux  vainqueurs  I  (Tres-bien  1  tres-* 
"  bien  1 — Applaudissements.) 

"  Quoi  qu'il  en  soit,  messieurs,  de  ces  choses  cachees  dans  le 
"  secret  de  Dieu,  et  aussi  dans  les  profondeurs  et  la  fecondite1  d'une 
"  grande  politique,  grande  parce  qu'elle  est  patiente,  et  enfin  dans 
"  la  vertu  des  expiations,  si  notre  legerete"  nous  permet  jamais 
"  d'expier  quelque  chose,  quoi  qu'il  en  soit,  nous  accuser  ainsi,  c'est 
"  une  ignoble  et  absurde  calomnie. 

"  Mais,  nous  dit-on,  derriere  la  restauration  du  pape,  vous  pour- 
"  suivez  d'autres  restaurations,  celle  des  dimes,  celle  des  corv^es.  .  .  . 
"  (Legeres  rumeurs  sur  divers  bancs.) 

"  Permettez,  messieurs,  je  l'ai  lu  dans  tout  Orleans,  et  la  France 
"  entiere  en  a  ^  remplie.  Vous  cherchez,  nous  dit-on,  la  restau- 
"  ration  des  dimes,  des  corvees,  des  billets  de  confession.  .... 
"  (Mouvements  en  sens  divers.)  # 

"  Je  suis  confus,  messieurs,  de  parler  de  telles  choses  dans  une 
"  Assemble  francaise ;  mais,  je  le  repete,  la  France  entiere  a  M 
"  remplie  de  ces  calomnies.  . .  .  (Parlez  1  parlez  1) 

"  Sans  aucun  doute,  je  ne  puis  prendre  un  plaisir  quelconque  a 
"  parler  de  ces  indignites  dont  on  n'a  pas  craint  d'agiter  aux  yeux 
"  des  masses  populaires  lo  ridicule  et  odieux  fantome ;  mais  enfin, 
"  messieurs,  ne  serait-il  pas  temps  de  ne  plus  abreuver  de  toutes  ces 
"  sottises  ce  grand  peuple  francais,  si  grand  quand  il  n'est  pas  livre* 
"  aux  declaxnateurs  demagogues?  (Tres-bien  ! — Applaudissements.) 
"  Et  j'ajoute  si  digne  de  compassion,  m6me,  quand  ses  nobles  qua- 
"  lites  le  livrent  sans  defense  a  ceux  qui  1'egarent. 

3a  2 
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.  "  Messieurs,  laissez-moi  vous  le  dire, — il  en  vaut  la  peine  en  ces 
11  temps  ou  tous  les  honn&tes  gens,  dont  parlait  tout  a  l'heure  si  bien 
'.'  M.  Thiers,  doivent  travailler  d'un  commun  accord  a  l'apaisement 
"  et  non  pas  a-  l'irritation  des  esprits.  .  .  .  (Tres-bien  !  tres-bien  !) — 
"  laissez-moi  tous  le  dire :  il  n'y  a  pas  loin  de  ceux  qui  calomnient 
"  lespretresa  ceux  qui  massacrent  les  otages  !  (Sensation  profonde. 
«  — Tres-bien !  tres-bien  !)  Non !  non  !  messieurs  I  (Bravos  et 
"  applaudissements.)  Nul  ne  peut  plus  deaormais  se  faire  illusion 
"  surla  portee  de  ces  vieux  mensonges.  .  .  .  (AssentimenL)  Dans 
"  les  temps  de  fermentation  ou  nous  sommes,  il  suffit  d'un  homme 
"  cr£dule  pour  faire  un  criminel.  (Nouvel  assentiment.)  Tout 
44  menteur  peut  inspirer  un  meurtrier  et  un  incendiaire.  (Ap- 
l(  plaudissements.) 

44  Eh  bien,  je  le  dis,  ils  ont  menti,  ceux  qui  ont  accuse1  nos  bons 
"  pr&tres,  si  bons,  si  devours,  si  pauvres,  si  desinteVesses,  issue  pres- 
44  que  tous  des  families  populaires,  de  rever  je  ne  sals  quelle  domi- 
44  nation  feodale  insensee ! 

44  Ils  ont  menti,  ceux  qui  nous  accusent  de  semer  1'ignorance,  car 
"  nous  la  tenons  avec  le  vice  pour  la  source  de  tous  les  maux.  (Nou- 
44  veaux  applaudissements.) 

44  lis  ont  menti,  ceux  qui  nous  accusent  de  vouloir  ramener  les 
44  hommes  a  la  barbarie,  car,  sans  le  christianisme,  ils  y  seraient,  et 
44  ils  y  retournent.     (Applaudissements  redoubles.) 

44  Mais  parce  que  la  France  ne  veut  pas  faire  la  guerre,  est-ce  done 
u  quelle  ne  peut  rien  ni  pour  le  pape,  ni  pour  personne  ?  Voua 
44  seriez,  messieurs,  trop  humbles,  si  vous  le  croyiez. 

"  Le  Gouvernement  et  l'Asseniblee  ont  remis  debout  la  patrie ;  la 
44  France,  encore  meurtrie,  n'excite  pas  encore  la  crainte,  mais  elle 
44  ne  demande  plus  la  piti£.     (Non  !  non  ! — Bravo !) 

u  Elle  merite,  elle  obtient  le  respect,  elle  compte  de  nouveau,  et, 
44  qu'elle  me  permette  de  le  dire, — e'est  un  de  ses  plus  deVoues  ser- 
44  yiteurs  qui  lui  parle, — si  elle  sait  fctre  tout  a  la  fois  forte  et  modeste, 
"  elle  pesera  d£sormais  encore  tout  ce  qu'elle  vaut  dans  les  destinies 
44  du  nionde.  (Tres-bien !  a  droite  et  au  centre.) 
.  "  Eh  bien,  que  faisons-nous  aujourd'hui,  nous,  ev&ques,  en  nous 
44  adressant  a  elle  ?  Nous  disons  a  la  France  :  Si  vous  n'avez  plus 
44  la  puissance  d'etre  seule  a  sauvegarder  le  saint-pere  envera  et 
44  contre  tous,  donnez-vous  du  moins  l'honneur  d'etre  la  premiere  a 
"  demander  que  l'Eurojte  le  garde  avec  voua  .  .  .  (Mouvement),  la 
44  premiere  a  demander  pour  ce  repr&sentant  de  Dieu  sur  la  terre, 
"  pour  le  chef  supreme  de  ce  noble  culte  dont  parlait  tout  a  Theure 
"  si  eloqueniment  M.  Thiers,  1'entente  et  la  protection  commune  de 
"  tous  ceux  qui  croient  a  Dieu,  &  l'fivangile  et  a  la  justice. 

44  Que  fera  l'Europe,  messieurs  ?  quel  systeme  adoptera-t-elle  ? 
44  Je  l'ignore ;  mais  je  sais  deux  choses :  la  premiere,  e'est  qu'il  sera 
44  infiniment  honorable  au  Gouvernement  francais  de  prendre  ici 
"  Tinitiative,  et  la  seconde,  e'est,  vous  le  savez  comme  moi,  que  la 
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"  situation  actuelle  est  intolerable,  inqualifiable,  et  ne  peut  durer ; 
"  et  qu'il  faut  trouver  moyea  d'y  mettre  un  terme  pour  l'honneur 
"  de8  nations  et  la  paix  des  consciences.     (Tres-bien  !  a  droite.) 

"  C'est  ce  que  proclamait  une  voix  gen£reuse,  eteinte  ici-bas  dans 
"  la  douleur,  et  dont  l'absence  et  le  silence  se  fait  sou  vent  ici  vive- 
"  ment  sentir.  *  La  paix  des  consciences,  disait  M.  de  Montalembert, 
11  la  liberty  religieuse  des  catholiques  a  pour  condition  sine  qud  non 
11  la  liberty  du  pape ;  car  si  le  pape,  juge  supreme,  tribunal  en  der- 
"  nier  ressort,  organe  vivant  de  la  loi  et  de  la  foi  des  catholiques,  n'  est 
"  pas  libre,  nous  cessons  del'6tre.'  (Tres-bien  !  tres-bien  !  a  droite.) 

"  Direz-vous :  i  Oui,  il  y  a  la  un  grand  interet  catholique  et  social ; 
"  mais  nous  avons  trop  a  faire  chez  nous,  et  c'est  une  question  £tran- 
"  gfcre '? 

"  Je  reponds  en  deux  mots. 

"  fitrangere  ?  non,  car  c'est  une  question  universelle :  elle  pre"- 
"  occupe  les  deux  mondes ;  les  ties  de  FOceanie  n'y  sont  pas  indif- 
u  ferentes.  Et  quand  on  sait,  comme  on  vous  le  disait  tout  a  l'heure, 
"  que  tous  les  plus  bants  interets  jle  la  France  catholique  y  sont 
"  engages,  qui  done  pourrait  la  dire  £trangere  a  la  France  ? 

"  Ah  1  messieurs,  cela  est  vrai ;  oui,  je  le  reconnais  avec  mes 
"  honorables  contradicteurs,  nous  avons  beaucoup  a  faire  chez  nous. 
44  Et  si  je  vous  disais  ici,  non-seulement  toutes  mes  pensles  a  cet 
"  egard,  mais  tous  les  renseignements  qui  affluent  de  tous  cotes,  vc  us 
"  seriez  effrayes.  Vous  me  permettrez  peut-£tre  de  vous  le  dire 
u  quelque  jour,  de  declarer,  ou  plutGt  d'ecarter,  d'une  main  res- 
"  pectueuse,  le  voile  que  nous  jetons  sur  les  plaies  profondes  qui  sont 
"  au  coeur  de  notre  pays. 

"  Avant  tout,  ce  que  vous  m'accorderez  des  aujourd'hui,  c'est  que, 
"  parmi  toutes  les  choses  que  nous  avons  a  faire,  il  y  en  a  une  qui 
"  doit  dominer  et  inspirer  toutes  les  autres. 

"  Avant  tout,  par-dessus  tout,  nous  devons  relever  l'ordre  social 
"  et  moral ;  sans  cela  rien  de  fait.    (Approbation.) 

"  Et  pour  moi,  messieurs,  silencieux  temoin  jusqu'a  cette  heure, 
"  j 'admire  chaque  jour  vos  efforts,  vos  travaux,  votre  zele,  au  milieu 
"  meme  des  controverses  les  plus  violemment  agit^es  parmi  vous ;  je 
•*  me  dis :  il  y  a  la  au  moms  des  hommes  qui  croient  a  quelque 
"  chose ;  mais  laissez-moi  l'aj outer:  qui  que  vous  soyez,  vous  ne 
u  fonderezjainaisniunerepublique,  ni  une  monarchic,  ni  une  forme 
"  quelconque  de  societe"  re'guliere,  sans  relever  les  ames  et  les  carac- 
"  teres,  les  moeurs  et  les  families .  .  .  (Tres-bien !  tres-bien  !),  et  vous 
"  ne  les  releverez  pas  sans  les  rattacher  a  Dieu.  (Tres-bien!  tres-bien!) 

"  Sans  Dieu,  vainqueurs  ou  vaincus,  vous  ne  saurez  que  vous 
"  ecraser  et  vous  devorer  les  uns  les  autres :  temoin  93  et  la  Com- 
"  mune.     (Vive  approbation  a  droite  et  au  centre.) 

"  Pas  de  liberty,  pas  de  moralite,  pas  d'egalit£,  pas  de  societe*  sans 
"  Dieu.  (Mouvement.)  Sur  ce  point,  je  fais  a  cette  Assemble,  ou 
"  plutot  je  fais  a  moi-ni£me  l'honneur  de  dire  qu'il  n'y  a  ni  gauche 
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"  ni  droite  ici.  (Tres-bien  !  tres-bien  t)  Nona  n'avons  tons  qu'tra 
"  coeur  et  qu'une  ame ;  j'en  appelle  a  tons  lea  esprits  librea  et  hon- 
"  n&tea. 

"  C'eat  par  la  qu'au  fond,  et  malgre1  de  trop  longs  et  trop  vifs  dia- 
"  sentiments,  et  quelles  que  soient  lea  Ebullitions  d'imp&te'  qu'on 
"  apercoit  de  temps  a  autre  a  la  surface,  c'est  par  la  que  vous  r£- 
"  pondez  tous  aux  voeux  et  aux  aspirations  de  la  France.  La 
"  France  attend  Dieu  .  .  .  et  Dieu  attend  la  France  aussi  1  .  .  . 
"  (Bravo ! — Applaudissements !)  II  est  son  premier  et  infaillible 
"  pretendant,  et  son  drapeau  est  inconteste\  .  .  . 

"  M.  de  Gavardie. — Tres-bien  !  tres-bien. — Bravo  1  bravo  1  (Rires 
"  et  exclamations  a  gauche  et  au  centre  gauche.) 

"  Mgr.  Dupanloup.  .  .  .  C'eet  la  croix,  la  croix  secourable  pour 
"  tous,  la  croix  qui  a  sauve*  le  monde,  et  dont  l'illustre  chef  du  pou- 
"  voir  executif  disait  si  noblement  et  si  eloquemment :  '  Cette  puis- 
"  sante  religion  qu'on  appelle  le  christianisme  montra  Dieu  souf- 
"  frant  pour  nous  sur  une  croix,  et  subjugua  les  hommes,  parce 
"  qu'elle  a  satisfait  leur  raison  par  runite*  de  Dieu,  et  touche*  leurs 
"  coeurs  par  la  deification  de  la  douleur.'  (Mouvement.  Tres-bien!) 

"  Tel  est  le  christianisme. 

"  Ah  1  vous  vous  plaignez  quelquefois  que  la  religion  vous 
"  menace  1  .  .  .  Non :  elle  vous  manque.     (Applaudissements.) 

"  Voila  pourquoi  le  relevement  de  la  nation  francaise,  de  toutea 
"  les  nations  catholiques,  et  si  M.  Guizot  £tait  ici,  il  ajouterait,  de 
"  toute  nation  chr£tienne,  est  essentiellement  li£  a  la  cause  du 
"  christianisme,  et,  par  la  m^me  a  l'inde'pendance  du  chef  supreme 
"  de  l'Eglise ;  c'est  parce  que  le  pape  est  la  clef  de  voute  du  chria- 
"  tianisme,  que  sa  cause  est  la  cause  m£me  de  Tavenir  moral  des 
"  peuples  et  de  la  liberty  des  ames. 

"  Qui  n'entend  pas  ces  choses  n'a  pas  compris  1'histoire,  et  n'aime 
"  pas  la  vraie  liberty.  Je  le  sais  bien,  messieurs,  je  ne  le  dissimu- 
"  lerai  a  aucun  de  vous,  tout  cela  se  dit  facilement  dans  des  discours, 
"  mais  ne  se  traduit  pas  si  facilement  dans  les  faits.  Tout  cela, 
"  pour  devenir  Tor  pur  des  nations,  doit  passer  quelquefois  dans  dea 
"  creusets  terribles.  Et  nous,  l'Eglise  de  France,  depuis  quatre- 
"  vingts  ana,  nous  avons  passe"  tour  a  tour  par  le  creuset,  et  tout 
"  recemment  nos  victimes  en  ont  souffert  le  feu  le  plus  ardent. 

"  II  me  permettra  de  le  dire  de  loin :  le  souverain  pontife  lui- 
"  meme  n'est-il  pas  dans  le  creuset  ?  Pouvez-vous  imaginer  le  coeur 
"  d'un  vieillard,  d'un  pere  plus  douloureusement  saisi  par  dea 
"  angoisses inexprimables,  entoure*  qu'il  est  des  Italiens,  qui  sont  la? 

"  Done,  messieurs,  car  il  faut  conclure :  11  faut  que  le  souverain 
"  pontife  soit  libre  et  ind^pendant.  II  faut  que  son  independance 
"  soit  souveraine ;  car,  ainsi  que  le  disait  encore  l'homme  d'Etat 
"  dont  j'ai  deja  cite*  les  paroles :  '  Pour  le  pontificat,  l'independance 
"  c'est  la  souverainete.  II  faut  qu'il  soit  libre  et  qu'il  le  paraisse ; 
"  il  faut  qu'il  soit  libre  et  in  dependant  au  dedans  et  au  dehors. 
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"  Et,  malgre'  lea  nnages  inevitables  m&ne  autour  dee  institutions 
"  divines,  lorsqu'elles  sont  aux  mains  humaines,  il  est  impossible 
"  que  dix-huit  siecles  de  grandeurs  et  de  bienfaits  aboutissent  a 
"  faire  du  successeur  de  Pierre  le  chapelain,  plus  ou  moins  mal 
"  paye,  de  Victor-Emmanuel.  (On  sourit.— Tres-bien !  tres-bien  ! 
"  — Applaudissements  au  centre  et  a  droite.) 

"  Je  dis  que  cela  est  impossible.  Oui,  il  y  a  des  impossibility. 
"  En  1862,  je  me  souviens,  vous  me  permettrez  de  rappeler  ce 
"  souvenir,  qu'en  arrivant  a  Rome,  je  me  rendis  a  Saint-Pierre,  et 
"  dans  cette  admirable  solitude,  dans  cette  splendeur,  dans  cette 
"  lumiere,  dans  cette  immensity,  quand  je  m'agenouillai  la  et  que  je 
"  contemplai  le  spectacle  sublime  qui  m'entourait  et  m'enveloppait 
"  de  toutes  parts,  je  venais  de  traverser  le  Pi6mont ;  je  me  dis  ins- 
"  tinctivement :  Quoi  1  ils  veulent  venir  se  poser,  s'£tablir  ioi  ? 
"  C'est  impossible  1     (Rumeurs  a  gauche.) 

"  Vous  pensez  le  contraire,  soit ;  mais  nul  n'y  a  tenu,  ni  les 
u  grands  empereurs  Gonstantin,  Thlodose ;  ils  sont  alles  s'£tablir 
"  ailleurs,  et  ils  eteient  les  maitres ;  ni  les  plus  fiers  vainqueurs 
"  Attila  et  Generic :  apres  Favour  pill6e  ils  ont  fui,  et  ce  pauvre 
"  Victor-Emmanuel,  ce  .  .  .  (Nouvelles  rumeurs  a  gauche.) 

"  Permettez  !     (Tres-bien  1  tres-bien  !  a  droite.) 

"  Je  ne  fais  que  raconter  ce  qui  est.  U  a  a  peine  ose"  y  paraitre : 
"  il  est  arriv^  le  matin  et  parti  le  soir ;  il  a  senti  qu'il  ne  pouvait 
"  faire  son  lit  la.     (Rire  a  droite.) 

*'  Un  homme  qui  a  compte'  pour  beaucoup  dans  la  politique  et  le 
"  gouvernement  des  choses  humaines,  M.  de  Talleyrand,  disait : 
"  *  Qui  ne  salt  pas  attendre  n'eat  pas  capable  de  grandee  choses.'  Ce 
"  qui  fait  que  FEglise  catholique  est  grande,  m§me  a  travers  tous 
"  sea  malheurs,  c'est  qu'elle  a  su  attendre  et  souffrir  en  attendant 
"  quand  il  le  fallait.     (Tres-bien  !  tres-bien  !) 

"  Je  m'arrete  ici,  messieurs,  et  je  m'associe  aux  £v£ques,  mes 
"  ve'ne're*  s  collegues,  qui  ont  eu  Fhonneur  de  vous  adresser  les  p£ti- 
"  tions  dont  on  vous  a  fait  le  rapport.  Je  vous  supplie  de  ne  pas 
"  marchander  a  la  religion  la  place  qui  lui  convient  dans  la  reg£n£- 
"  ration  de  la  society ;  je  vous  supplie  de  ne  pas  diminuer,  sans  le 
"  vouloir,  le  rang  de  la  France  dans  le  con  sell  des  nations  europ£- 
"  ennes ;  je  vous  supplie  d'ecouter  la  voix  des  evgques  parlant  au  nom 
"  de  leurs  devoirs  et  des  votres. 

"  Je  supplie  FAssembie'e  de  vouloir  bien  renvoyer  leurs  petitions 
"  a  MM.  les  ministres  et,  par  eux,  a  Fillustre  president  du  conseil. 
"  Place"  au  sommet  des  honneurs  par  la  confiance  universelle,  et 
"  arrive*  aussi  par  le  cours  des  annles  au  sommet  de  la  vie,  il  sait, 
"  dans  ces  hauteurs,  mesurer  le  prix  des  choses  eternelles.  (Appro- 
"  bation  et  bravos  a  droite.), 

"  Je  remets  avec  une  pleine  confiance,  que  vingt  annees  de  fide"- 
"  lit^  n'ont  fait  qu'afFermir,  de  tela  in  terete  entre  see  mains,  apres 
"  les  avoir  reconimandes,  messieurs,  a  vos  sentiments  les  plus  pro* 
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"  fonds,  a  votre  respect  pour  le  malheur,  a  votre  religion  et  k  votre 
"  justice.  (Applaudissenients  a  droite  et  au  centre. — Aux  voix  1 
"  aux  voix !) 

"  Une  longue  agitation  succede  a  ce  discours.)     *     *     •     •     * 

"  M.  Gambetta,  a  la  tribune. — Messieurs,  je  n'ai  absolument 
"  que  deux  mots  a  dire  a  1' Assemble,  et  c'est  pour  cela  que  je  pre- 
"  nais  la  liberie*  de  les  dire  de  ma  place  pour  manager  ses  instants. 

"  Nous  avions,  avant  le  discours  du  chef  du  pouvoir  ex£cutif,  d£- 
"  pose  une  demande  de  scrutin  et  une  demande  d'ordre  du  jour  pur 
"  et  simple  sur  les  conclusions  de  la  commission  ou  des  commissions 
"  qui  avaient  rapporte  les  petitions  mises  en  deliberation  aujourd'hui 
"  devant  vous. 

"  Gette  demande  d'ordre  du  jour,  apres  les  declarations  si  nettes, 
u  si  precises,  si  fermes  sur  la  politique  de  nos  relations  exterieurea 
"  avec  Tltalie  et  le  saint-siege  qui  menagent  a  la  fois  leurs  liberies, 
"  ]es  droits  de  la  conscience  et  la  paix  europ£enne,  nous  la  retirona 
"  et  nous  nous  rallions  a  l'ordre  du  jour  m£me  auquel  s'est  rallie  le 
"  chef  du  pouvoir  executi£  (Applaudissements  a  gauche. — Mouve- 
"  ments  divers.) 

14  M.  de  Tarteron,  rapporteur. — Messieurs,  un  seul  mot :  la  com- 
"  mission  accepte  cet  ordre  du  jour  .  .  •  (Bravo  !  bravo  !  a  droite), 
"Tordre  du  jour  de  M.  Target.  . .  .     (Bruit  et  agitation.) 

"  M.  le  president. — Messieurs,  la  deliberation  n'est  pas  finie,  je 
"  vous  demande  du  calme  et  du  silence. 

"  On  vient  de  me  remettre  un  nouvel  ordre  du  jour.  (Excla- 
"  mations.) 

"  Je  vais  vous  faire  connaftre  cet  ordre  du  jour,  accompagne, 
"  comme  l'autre,  d'une  demande  de  scrutin.  Je  vous  consulterai  sur 
"  la  priority  et  vous  voterez  ensuite.     (Bruits  divers.) 

"  Mais  veuillez,  je  vous  en  supplie,  rester  en  place. 

"  MM.  de  la  Rochette,  vicomte  de  Rodez-Benevent?  du  Temple, 
"  comte  de  TreVille,  baron  de  Vinols,  de  Colombet,  vicomte  de 
"  Lorgeril,  comte  de  Bois-Boissel,  Combier,  de  Carayon-Latour,  de 
"  Belcastel,  Ferdinand  Boyer,  vicomte  d'Aboville,  comte  de  Cornu- 
14  lier-Luciniere,  marquis  de  Franclieu,  comte  de  Cintre,  Dezanneau, 
"  vicomte  dc  Kermenguy,  de  Gavardie,  Adnet  et  Dumon  ont  depose* 
"  un  ordre  du  jour  motiv^,  accompagne  d'une  demande  de  scrutin. 

"  En  voici  les  termes  : 

"  '  L1  Assembled  nationale,  fidele  aux  traditions  de  la  France  a 
"  regard  de  FEglise  et  de  la  papaute,  s'associe  aux  protestations  for- 
"  mulees  par  les  eloquents  rapporteurs  .  .  .  (Rumeurs),  renvoie  la 
"  petition  au  chef  du  pouvoir  executif  et  passe  a  F ordre  du  jour.' 
"  (Exclamations  diverses. — Mouvement  prolonged) 

"  Je  ferai  remarquer  aux  auteurs  de  la  resolution  que  je  viens  de 
"  lire,  que  ce  n'est  point  la  un  ordre  du  jour.     (C'est  evident !) 

"  lis  reprennent  les  conclusions  de  la  commission  et  demandent 
"  le  renvoi  au  ministre  des  affaires  etrangeres.    C'est  en  vain  qu'ils 
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"  ajouterit  '  et  passe  a  Fordre  du  jour ' ;  la  resolution  est  un 
"  renvoi.  Consequemment,  on  ne  iait  que  reprendre  purement  et 
"  simplement  lea  conclusions  de  la  commission  dans  cette  resolution. 
"  (Marques  geneiales  d'approbation.) 

"  Plusieur8  voix  a  droite. — C'est  ce  que  nous  demandons ! 

"  M.  le  president.  Nous  avons  done,  messieurs,  Tune  ou  1'autre 
"  de  ces  deux  resolutions  a  prendre  :  ou  Fadoption  des  conclusions 
"  des  commissions,  ou  Fordre  du  jour  motive^  qui  est  exclusif  de  ces 
"  conclusions,  auquel  M.  le  chef  du  pouvoir  executif  se  rallie. 

"  Une  voix. — Et  accept^  par  la  commission  .... 

"  Autres  voix. — C'est  une  erreur ! 

"  M.  le  president .  .  .  et  qu'un  des  rapporteurs,  par  erreur,  a  declare 
"  adopter,  car  ce  n'est  pas  Fordre  du  jour  de  M.  Marcel  Barthe, 
"  mais  celui  de  M.  Target  que  la  commission  entendait  accepter. 

"  M.  de  Tarteron,  rapporteur. — Oui !  oui !  —  C'est  cela  ! 

"  M.  le  president. — La  chose  etant  bien  entendue,  je  vais  consulter 
"  F  Assembled  sur  Fordre  du  jour  qui  doit  avoir  la  priority. 

After  much  further  discussion,  the  "  renvoi  au  ministre  des 
affaires  e'trangeres  "  was,  according  to  the  wishes  of  the  ultramontane 
party,  carried  by  a  large  majority. 
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No.  1. 

Regulations  of  the  College  of  Cardinals  after  the  Death  of  Martin  P. 

(a.d.  1431)  (a). 

"  Noi  tutti  e  singoli  Cardinali  infrascritti  giuriamo  e  promettiamo 
"  a  Dio  ed  a1  suoi  Santi,  e  promettiamo  alia  Santa  Chiesa,  che  se 
"  qualcuno  di  noi  sara  eletto  Papa,  subito  dopo  la  sua  elezione 
"  giurera  e  promettera  sinceramente,  schiettamente  ed  in  buona 
"  fede  di  fare  osservare  ed  adempiere  efficacemente  i  capitoli  in- 
"  frascritti,  e  di  darne  ai  Cardinal],  nel  termine  di  tre  giorni  dopo 
"  la  coronazione,  una  Bolla  a  perpetua  memoria  del  fatto,  che  abbia 
"  forza  di  decretale  e  di  costituzione,  a  cui  in  perpetuo  si  debba 
"  osservanza  inviolabile,  ne  si  possa  contravvenire  senza  F  espresso 
"  consenso  della  maggior  parte  dei  Cardinali  presenti  in  Curia,  del 
"  quale  consenso  faranno  testimonianza  le  tirme  loro  : 

"  I.  II  Papa  riformera  la  Curia  Komana  nel  capo  e  nelle  membra, 


(a)  Lo  Stato  Romano  of  Farini,  vol.  iv.  pp.  322-5. 
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"  qualunque  volte  e  quante  il  Collegio  del  Cardinali  ne  lo  richiegga, 
"  ed  osservera  la  riforma  come  legge,  ne  potra  senza  il  conaiglio  ed 
"  il  conaenao  della  maggior  parte  dei  Cardinali  trasportare  la  Guriii 
"  ruori  di  Roma,  da  luogo  a  luogo,  da  provincia  a  provincia,  da 
"  patria  in  patria. 

"  II.  II  Papa  celebrera  o  fara  celebrare  il  Concilio  generale 
"  solennemente  e  nelle  debite  forme  nel  luogo  e  tempo  da  stabilirsi 
"  per  conaiglio  dei  Cardinali,  e  riformera  in  eaao  o  fara  riformare 
"  la  Chieaa  universale  circa  la  fede,  la  vita  ed  i  costumi,  coal 
"  rispetto  ai  chierici  Becolari  e  regolari,  come  ai  religiosi  e  militari,* 
"  e  tanto  riguardo  ai  Principi  temporalis  quanto  alle  comunita,  in 
(( tutto  ci6  che  appartenga  al  giudizio  ed  alle  provviaioni  della 
"  Chieaa. 

"  III.  II  Papa  non  creera  nuovi  Cardinali  ee  non  a'  termini  della 
"  forma  e  degli  ordinamenti  aanciti  nel  Concilio  di  Costanza,  i  quali 
"  avra  obbligo  di  osaervare,  Be  per  conaiglio  e  conaenao  della 
"  maggior  parte  dei  Cardinali  non  aembri  opportuno  fare  diver* 
u  aamente. 

"  IV.  I  Cardinali  avranno  il  diritto  di  esporre  liberamente  il  pro* 
"  prio  parere  al  Papa :  non  potra.  il  Papa  fare  violenza,  ne  permet- 
"  tera  sia  fatta  nella  persona  o  nei  beni  loro,  ne  fara  alcuna  mutazione 
"  alio  stato  e  provvisione  loro  se  non  in  forza  di  espresso  conaiglio  e 
"  conaenao  della  maggior  parte,  ne  potra  condannare  alcuno,  se  non 
"  sia  convinto  pel  numero  dei  testimoni  scritto  nella  costituzione  di 
"  Silvestro  Papa. 

u  Y.  II  Papa  non  occupera  in  modo  alcuno,  ne  permettera  sieno 
u  occupati  i  beni  dei  Cardinali,  Prelati  ed  altri  cortigiani  morti  in 
u  Curia,  ma  permettera,  che  secondo  il  diritto  e  la  consuetudine,  che 
"  si  osserva  in  molti  regni  e  regioni,  se  ne  faccia  uao  secondo  la 
"  volonta  del  defunto,  lasciando  alia  coscienza  di  ognuno  di  legarli 
li  come  piu  gli  aggrada,  eccettuati  soltanto  quei  religiosi,  i  quali 
"  abbiano  fatta  abdicazione  della  propria  volonta,  i  beni  dei  quali 
"  passeranno  a  chi  spettino  per  consuetudine,  diritto  o  privilegio : 
"  non  oecupera  cosa  alcuna,  quanto  ai  diritti  dei  cappelli  dei  Car- 
"  dinali  defunti,  ne  permettera  che  da  altri  sieno  usurpati,  ma  las- 
"  ciei-a  liberi  i  Cardinali  di  trasferirli  negli  eredi  testati  o  intestati, 
11  abolito  qualsivoglia  altro  abuao. 

"  VI.  II  Papa  ricevera  obbedienza  dai  feudatarii,  vicarii,  capitani, 
"  governatori,  senatori,  castellani  e  da  tutti  gli  uffiziali  della  citta  di 
"  Roma,  non  solo  per  s&  e  suoi  successori,  ma  per  tutto  il  ceto  dei 
"  Cardinali  con  tutti  e  singoli  i  capitoli  opportuni,  per  modo  che, 
"  vacando  la  Sede,  le  citta,  terre,  luoghi,  caatella  e  fortezze  sieno 
"  consegnate  a  mandato  dei  Cardinali  liberamente  e  senza  veruna 
u  contraddizione. 

u  VII.  II  Papa  permettera  che  i  Cardinali  ricevano  liberamente 
"  la  meta  di  tutti  i  singoli  censi,  diritti,  rendite,  proventi  ed  emolu- 
"  menti  qualunque  della  Romana  Chiesa,  secondo  la  concessione  di 
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"  Niccolo  IV.,  che  oaservera  in  tutto  e  per  tutto :  non  dara  alcana 
"  delle  terre  della  Chiesa  Romana  in  vicariato,  feudo  od  enfiteusi ; 
"  non  muovera  guerre,  ne  fara  alleanza  con  qualsivoglia  re,  principe 
"  temporale  o  comunita ;  non  imporra  nuove  gabefle,  o  nuovi  dazi 
"  sulla  citta  di  Roma,  ne  accordera  ai  re  o  ad  altro  signore  tem- 
"  porale  o  comunita  esenzione  alcuna  o  altro  contro  la  liberta  eccle- 
"  siastica  sul  clero,  chiese  o  beni  spettante  alle  chiese  e  luoghi  pii 
"  senza  causa  ragionevole  e  aenza  il  consiglio  e  consenao  della  maggior 
u  parte  dei  Cardinali. 

"  VIII.  Non  alienera  il  Papa  diritto  alcuno  in  qualunque  luogo 
"  6880  spetti  alia  Chiesa  di  Roma,  ne  conformera,  ne  approvera  le 
"  alienazioni  iatte  dei  diritti  spettanti  alle  altre  chiese,  religioni 
"  ed  ordini  militari  senza  il  consenao  e  consiglio  della  maggior  parte 
"  dei  Cardinali. 

"  IX.  In  tutti  i  casi,  finalmente,  nei  quali  sieno  richiesti  per  legge 
"  il  consiglio  ed  il  consenso  dei  Cardinali,  dovra  di  questo  consiglio 
"  e  consenso  constare  nelle  bolle  e  lettere  apostoliche  tanto  per  la 
"  menzione  espressa  del  consiglio  e  consenso  prestato,  quanto  per 
"  la  firma  dei  Cardinali." 


No.  2. 

Precis  of  the  Memoir  of  D'Aguesseau  upon  the  Royal  Jurisdiction 
over  a  Cardinal  who  is  a  French  Subject   (b). 

Pride  du  Memoire  sur  la  Juridiction  royale. 

"  Si  la  nature  n'a  point  fait  nattre  un  cardinal  ind£pendant  de 
"  l'autorite'  du  roi,  la  religion  ne  le  soustrait  pas  davantage  a  la  puis- 
"  sance  de  son  prince. 

"  De  quelque  privilege  que  la  Cour  de  Rome  ait  voulu  flatter  les 
"  ecctesiaetiques  pour  se  les  assujettir  entierement,  le  droit  est 
"  certainement  du  c6t^  des  princes,  soit  que  Ton  considere  que  les 
"  ecclefflastiques  ne  cessent  pas  d'etre  hommes  et  citoyens  en  deve- 
"  nant  ecclesiastiques,  soit  que  Ton  examine  la  nature  de  la  puis- 
"  sance  se'culiere,  qui  seraic  imparfaite  si  elle  n'£tait  pas  universelle, 
"  par  rapport  a  la  fin  pour  laquelle  elle  est  £tablie,  et  qui  ne  se 
"  suffirait  pas  pleinement  a  elle-meme,  s'il  iallait  qu'elle  flit  obligee 
"  de  demander  la  punition  d'un  de  ses  sujets  a  une  autre  puissance. 

"  Si  le  droit  naturel  est  pour  les  princes,  il  n'y  a  que  le  droit 
"  divin  qui  ait  pu  y  deroger  ;  et  ce  droit  divin  ne  pent  se  trouver 
"  que  dans  l'ancienne  ou  dans  la  nouvelle  loi. 


(b)  (Euvres  de  D'Aguesteau  (ed.  Paris,  1788),  t  v.  p.  337,    The  ful 
memoir  is  to  be  found  at  pp.  109-336. 
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"  Or,  ni  Tune  ni  l'autre  ne  donnent  aucune  atteinte  au  pouvoir 
"  des  princes  sur  les  ecctesiastiques  dans  les  matieres  temporelles. 

"  Au  contraire,  Tune  et  l'autre  le  confirme,  et  surtout  la  loi  nou- 
"  velle,  la  doctrine  et  Fexemple  de  Jesus-Christ,  la  conduite  des 
"  Apdtres,  les  maximes  qu'ils  ont  enseignees  sur  l'obeissance  due 
"  aux  princes,  1'interpretation  des  peres  de  l'Eglise,  la  tradition  la 
"  plus  pure  et  la  plus  ancienne,  la  soumission  des  plus  grands 
"  ev&ques,  des  patriarches,  des  Papes  m€mes,  sont  autant  de 
"  preuyes  ^clatantes  qui  font  voir  que  le  droit  des  princes  a  plutot 
"  it£  augment^  que  diminue^  par  les  principes  du  Christianisme,  et 
"  que  ce  qui  n'£tait  auparavant  qu'un  droit  humain  et  nature],  est 
"  devenu,  depuis  l'etablissement  de  la  religion,  un  droit  divin,  et  un 
"  pr&epte  positif  de  la  loi  nouvelle. 

u  De  ces  principes,  il  est  aise*  de  conclure  que  si  1'lSglise  a  quel- 
u  que  privilege  en  cette  matiere,  elle  le  tient  tout  entier  de  la  grace 
"  et  de  la  protection  des  souverains,  qu'ils  peuvent  l'accorder  ou  ne 
"  pas  l'accorder,  l'etendre  ou  le  limiter  a  leur  gr£,  le  re*  voquer,  le 
"  suspendre,  le  teraperer  comme  il  leur  plaft. 

'  "  Ainsi  Ton  fait  sentir  les  empereurs  romains,  auteurs  de  ce 
"  privilege,  soit  par  les  termes  dans  lesquels  ils  Font  accorded  soit 
"  par  les  exceptions  ou  les  restrictions  qu'ils  y  ont  ajout£es,  et  sur- 
"  tout,  par  la  celebre  distinction  du  crime  eccle'siastique  et  du 
"  crime  commun  ou  purement  politique. 

"  L'figlise  a  applaudi  aux  loix  de  ses  empereurs,  et  surtout  a 
"  celles  de  Justinien,  qu'elle  a  canonisees,  pour  ainsi  dire,  en  les 
"  insurant  dans  les  collections  de  ses  decrets. 

"  Ces  loix  ont  survecu  a  la  destinee  de  FEmpire  romain ;  la 
"  France,  surtout,  les  a  recues  et  observ^es  sous  la  premiere  race 
"  de  nos  rois,  comme  l'Eglise  Fa  reconnu  elle-meme  dans  un  concile 
"  tenu  en  ce  temps,  et  comme  des  historiens  dont  le  temoignage 
"  n'est  pas  suspect,  puisqu'ils  etaient  deques,  l'attestent  egalement. 
"  Si  dans  la  suite,  et  principalement  vers  la  seconde  race  de  nos  rois, 
"  la  ptete"  des  princes,  1'int^ret  du  clerg£,  Tautorit^  des  6veques 
"  qui  s'attribuaient  jusqu'au  droit  de  d£poser  les  empereurs ;  le 
"  mauvais  usage,  si  on  Pose  dire,  que  nos  rois  avaient  introduit  de 
"  se  rendre  eux-memes  accusateurs  des  ev£ques  coupables  de  Leze- 
"  Majesty  (ce  qui  re'pandait  une  suspicion  generate  sur  tous  les  Tri- 
"  bunaux  seculiers),  ont  paru  ebranler  les  anciennes  maximes,  et 
"  donner  lieu  aux  defenseurs  de  la  jurididdon  ecclemastique  d'en 
"  avancer  de  nouvelles,  que  les  premiers  siecles  de  l'Eglise  avaient 
"  ignoreea  ;  si  les  fausses  decretales  qu'une  imposture  trop  hcureuse 
"  fit  parattre  en  ce  temps-la,  appuyerent  et  consacrerent  en  quelque 
"  maniere  cette  nouvelle  doctrine ;  si  la  temerite*  des  compilateurs 
"  des  loix  ecclesiastiques  et  politiques  alia  jusqu'a  alterer  et  a 
"  tronquer  les  loix  des  empereurs,  en  les  citant  d'une  maniere  in- 
"  fidele :  on  a  bient6t  reconnu  et  la  faussete'  des  principes,  et  le 
"  danger  des  consequences  de  ce  privilege  abusif ;  on  a  senti  qu'il 
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"  tendait  d'un  c&te"  a  faire  jotiir  les  clercs  d'une  impunity  perni- 
"  cieuse  a  la  soci£t£,  et  de  l'autre  a  les  rendre  sujets  du  Pape  qui 
"  pretendait  s'enger  par  la  une  monarchic,  meme  temporelle,  sur 
"  les  eccleaiastiques  repandus  dans  tons  les  Stats  des  princes 
14  chr^tiens. 

"  On  s'apercut  done  da  pi£ge  qu'on  avait  tendu  a  la  pi^te  des 
"  princes  sons  le  voile  de  la  religion.  On  revint  a  la  sagesse  et  a 
"  la  simplicity  de  l'ancten  droit.  Ce  retour  fat  marque"  par  plosieurs 
44  traits  eclatans,  et  entr'autres  par  des  lettres  d'abolition  qu'un 
"  Archeveque  de  Bourges  fat  oblige  d'obtenir  du  roi,  poor  avoir 
44  avance  dans  des  statute  synodaux,  que  les  clercs  ne  pouvaient 
44  etre  ni  poursuivis,  ni  punis  civilement  ou  extraordinairement, 
"  par  un  juge  seculier. 

44  Ainsi  on  retablit  pleinement  la  distinction  que  les  empereurs 
"romains  avaient  faite  entre  le  crime  ecclesiastique  et  le  crime 
44  politique.  Les  Papes  memes  jfurent  obliges  de  donner  lieu  au 
44  retablissement  de  cette  distinction,  en  reconnaissant  qu'il  y  avait 
44  certains  cas  enormes  qui  faisaient  perdre  aux  coupables  le  pri- 
"  vilege  clerical. 

44  C'est  surtout  au  crime  de  Leze-Majeste  qu'on  peut  appliquer 
44  cette  regie,  quoique  la  moderation  de  nos  rois  les  ait  souveut 
44  porte  a  attendre  le  jugement  du  Tribunal  ecclesiastique,  avant 
44  que  de  faire  condamner,  dans  les  Tribunaux  seculiers,  les  clercs 
44  accuses  de  ce  crime. 

44  Les  eveques  n'ont  rien  qui  les  distingue  en  cette  matiere  des 
u  ministres  d'un  ordre  inferieur. 

44  C'est  une  verite  reconnue  par  ceux  m&mes  qui  sont  le  plus 
44  opposes  en  ce  point  a  l'autorite'  des  rois,  puisque  les  principes 
"  generaux  qu'ils  etablissent,  comprennent  les  moindres  clercs, 
44  comme  ceux  du  premier  ordre,  et  que  c'est  pour  cette  raison, 
44  qu'on  a  donne  au  privilege  dont  il  s'agit  le  nom  de  privilege 
*'  clerical. 

44  Aussi  les  princes  se  sont  toujours  maintenus  dans  la  possession 
44  de  connattre  des  crimes  commis  par  les  eveques,  comma  de  ceux 
44  qui  avaient  ete  commis  par  d'autres  ecclesiastiques. 

44  On  peut  rapporter  les  preuves  de  cette  possession  a  quatre  temps 
44  principaux. 

44  Le  premier,  depuis  la  venue  de  Jesus-Christ,  jusqu'au  regne  des 
44  enfans  de  Constantin. 

44  Le  second,  depuis  ce  regne  jusqu'au  commencement  de  la 
44  seconde  race  de  nos  rois. 

44  Le  troisieme,  depuis  la  seconde  race,  jusques  vers  le  commence- 
44  ment  de  la  troisieme. 

44  Et  le  dernier,  depuis  la  troisieme  race,  jusques  a  present. 

44  De  ces  quatre  temps,  le  troisieme  seul  est  douteux,  a  cause  des 
"  mauvaises  maximes  qui  commencerent  a  s'introduire  alors,  sur 
44  l'autorite  des  princes,  et  sur  celle  du  Pape. 
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"  On  trouve  dans  lea  trois  autres  des  preuves  certaines  da  droit 
"  des  princes.  Plusieara  exemplea  d'ev€ques,  de  patriarches,  de 
"  Papes  monies,  jug^s  par  les  empereurs,  ou  par  lea  Tribunaux 
"  seculiers,  l'etabliasent ;  lea  exemplea  memes  des  jugemena  eocl6- 
"  aiaatiquea  rendus  aur  dee  crimes  publics  dans  cea  deux  premiers 
"  temps,  la  confirment,  puisqu'on  voit  que  c'est  par  l'autorite  des 
"  princes  que  les  eVeques  en  ont  6t£  etablis  jugea. 

"  Sana  parler  de  tout  ce  qui  s'eat  passe  sous  les  empereurs 
"  remains,  et  sous  lea  deux  premieres  races  de  noa  rois,  on  trouve 
"  pres  de  vingt  exemplea  d'£v£quea  accuses  dans  dea  Tribunaux 
"  seculiers,  six  ou  sept  e>6quea  condamnes  a  dea  peinea  legeres,  a 
"  la  v^rite,  maia  qui  ne  prouvent  pas  moina  pour  cela,  l'autorite' 
"  legitime  de  la  Puissance  qui  lea  condamnait. 

"  SHI  y  a  pluaieura  proces  criminels  commences  contre  dea  eVeques 
"  qui  n'aient  pas  ete  suivis  d'un  jugement  definitif,  la  religion  des 
"  princes,  la  conjoncture  des  temps,  les  pretentions  des  Papes,  par 
"  rapport  aux  jugemens  canoniques  qui  retardaient  lea  jugemena 
"  seculiers,  parce  qu'ils  devaient  les  prece'der,  en  ont  £te*  lea  prin- 
"  cipales  causes,  sans  qu'on  en  puiaae  tirer  aucune  consequence 
"  contre  le  droit  incontestable  des  rois. 

"  Si  Ton  passe  de  la  peraonne  dea  evSques  a  celle  dea  cardinaux, 
"  le  privilege  dea  derniera  ne  paraitra  pas  mieux  etabli  que  celui  des 
"  premiere. 

u  On  ne  peut  lea  conaiderer  que  comme  ministres  de  l'Eglise,  ou 
11  comme  ministres  d'un  prince  etranger. 

"  Si  on  lea  envisage  dans  leur  £tat  eccl^siastique,  ila  ne  aont  que 
"  diacres,  prdtrea,  ou  £v£quea,  et  par  consequent  ila  ne  peuvent 
"  de  droit  avoir  de  plus  grand  privilege  que  ceux  qui  sont  dans 
"  le  m&ne  degre  de  la  hierarchic  L'honneur  qu'ils  ont  d'etre 
"  consacres  au  service  de  la  premiere  Egliae,  d'etre  a  present  les 
"  eiecteurs  dea  Papes,  et  les  conseillers  n^s  du  Souverain  Pontife, 
"  peut  bien  lea  distinguer  dans  l'ordre  de  la  puissance  eccleaiastique, 
"  maia  non  pas  lea  soustraire  a  une  puissance  d'un  autre  genre, 
"  c'est-a-dire,  a  l'autorite  temporelle  dea  rois;  et  quelqu*  eleves 
"  qu'ils  aoient,  peuvent-ils  pr^tendre  avoir  plus  de  privilege  que  le 
"  Pape  meme,  qui  tant  qu'il  nfa  pas  r^uni  la  quaiite  de  prince  tem- 
"  porel  a  celle  de  chef  de  lTSglisc,  a  ete  aoumia  a  la  puissance  dea 
"  empereurs. 

"  Si  on  les  considere  dans  leur  etat  politique  comme  ministres 
"  d'un  prince  Stranger,  F engagement  qu'ils  contractent  avec  lui 
"  n'£tant  que  d'un  droit  purement  civil  et  positif,  ne  peut  rompre 
"  lea  nceuds  naturels  et  indiaaolublea  qui  attachent  un  sujet  a  son 
"  souverain ;  toute  autre  obligation  doit  ceder  a  ce  premier  devoir ; 
"  souvent  et  preaque  toujours,  ce  que  lea  cardinaux  doivent  au  roi 
"  n'est  point  incompatible  avec  ce  qu'ils  doivent  au  Pape ;  mais  si 
"  cea  deux  engagemena  se  trouvent  contraires,  celui  que  Dieu  meme 
"  a  forme,  doit  l'emporter  aux  celui  qui  est  l'ouvrage  de  l'homme. 
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"  Ainsi  le  supposerent  autrefois  nos  peres,  lorsqu'ils  faisaient 
"  jurer  aux  cardinaux  de  revenir  de  Rome,  aussitdt  que  le  roi  les 
"  rappellerait  aupres  de  lui. 

"  Ainsi  le  Parlement  l'a-t-il  encore  declare*  de  dob  jours,  lorsqu'il 
"  re9ut  le  Procureur-G^neral,  appellant  d'une  bulle  d' Innocent  X, 
"  qui  deTendait  aux  cardinaux  de  sortir  de  Fetat  ecclesiastique,  sans 
"  la  permission  du  Pape. 

"  Ainsi  Font  souvent  reconnu  les  Papes  m&mes,  lorsqu'ils  ont 
"  suppose*  qu'un  cardinal  pouvait  commettre  un  crime  de  Leze- 
"  Majesty,  contre  son  prince  nature!,  et  par  consequent  qu'il  ne 
"  cessait  point  d'etre  sujet  pour  devenir  celui  du  Pape ;  car  il  n'y 
u  a  qu'un  sujet  qui  puisse  commettre  un  crime  de  Leze-Majest£. 

u  II  ne  faut  done  pas  s^tonner  apres  cela,  si  depuis  meme  que 
"  cardinaux  sont  parvenus  au  point  de  grandeurs  ou  nous  les 
"  voyons  aujourd'hui,  on  n'a  point  doute"  en  France  que  le  roi  ne 
"  fut  en  droit  de  leur  faire  faire  leur  proces,  lorsqu'ils  commet- 
"  traient  un  crime,  et  surtout  un  crime  de  Leze-Majest6. 

"  Le  Cardinal  de  Constance  fut  accuse*  sous  Louis  XI,  et  con- 
"  damne*  a  une  amende. 

"  Le  Cardinal  Ballue  fut  accuse*  et  arrets  prisonnier  sous  le 
"  meme  prince.  Dans  toute  negotiation  qui  se  passa,  sur  ce  sujet, 
"  entre  le  Pape  et  le  roi,  la  France  soutint  hautement  les  merues 
"  maximes  qu'elle  soutient  encore  aujourd'hui,  le  pouvoir  supreme 
"  de  rois  dans  les  matieres  temporelles,  £tabli  par  le  droit  divin, 
"  tant  sur  les  ecctesiastiques,  de  quelque  Utat  qu'ils  soient,  que 
"  sur  les  laics,  la  distinction  du  delit  commun,  et  du  cas  privi- 
"  legi6,  deja  si  ancienne  dans  le  royaume,  qu'on  ne  se  souvenait 
"  point  d'avoir  jamais  vu  pratiquer  le  contraire ;  enfin  l'atrocite*  du 
"  crime  de  Leze-Majest£,  qui  nut  cesser  toute  exemption,  et  tout 
"  privilege. 

"  Le  Cardinal  de  Chatillon  fut  non-seulement  accuse^  mais  con- 
"  damne*  sous  le  regne  de  Charles  IX,  par  un  arret  celebre  du  Parle- 
"  ment ;  et  si  la  peine  ne  paratt  pas  r£pondre  au  titre  de  l'accusation, 
"  il  n'en  faut  accuser,  suivant  toutes  les  apparences,  que  la  conjonc- 
"  ture  du  temps  dans  lequel,  arret  fut  rendu ;  mais  la  competence 
"  du  Tribunal  n'en  est  pas  moins  bien  e'tablie. 

"  La  mort  du  Cardinal  de  Guise,  et  la  detention  du  Cardinal 
"  de  Bourbon  sous  Henri  III,  donnerent  occasion  d'examiner  a  fond 
u  cette  matiere ;  et  trois  grands  prelate,  le  Cardinal  de  Joyeuse, 
•'  le  Cardinal  d'Offat,  l'Ev&que  du  Mans,  justifierent  la  conduite 
"  d' Henri  III,  par  des  priucipes  qui  sont  encore  plus  veritables, 
"  quand  on  les  a  appliques  a  une  accusation  instruite  dans  toutes 
"  les  formes. 

"  Le  Cardinal  de  Sourdis  d£cr£te*  de  prise  de  corps  par  le  Parle- 
"  ment  de  Bourdeaux  sous  les  yeux  de  Louis  XIII,  et  avec  l'appro- 
41  bation  expresse  de  ce  prince ;  enfin  le  Cardinal  de  Retz  accuse*  par 
u  ordre  du  roi,  en  vertu  d'une  commission  adressee  au  Parlement, 
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14  sont  autant  d'exemples  qui  prouvent  la  possession  de  nos  rois  et  de 
"  nos  magistrate  sous  leur  autorite'. 

"  Si  des  considerations  de  politique,  si  des  raisons  d'fitat,  et 
"  souvent  des  conseils  inspires  par  des  inte*rets  particuliers,  ont  sua- 
"  pendu  quelquefois  ces  grandes  et  importantes  atfaires,  Tautorit^  du 
"  roi  n'y  a  souffert  aucun  prejudice ;  puisqu'apres  tout,  il  ne  faut  pas 
"  gtre  moins  competent  pour  instruire  un  proces  que  pour  le  juger, 
"  et  pour  decreter  un  coupable,  que  pour  le  condamner. 

"  Ainsi  la  quality  de  cardinal  n'effacant  point  les  engagemens 
"  naturals,  y  ajoute  encore  ceux  de  la  reconnaissance,  et  un  cardinal 
"  qui  viole  les  uns  et  les  autres,  m£rite  d'etre  pounuivi,  et  comme 
"  rebelle  a  regard  de  son  prince,  et  comme  ingrat  a  Tegard  de  son 
**  bienfkiteur. 

"  Si  la  place  qu'il  tient  dans  le  Sacre"  College  lui  attribue,  outre 
"  cela,  la  qualite  d'evSque  d'un  diocese  6tranger,  cette  quality 
"  ne  peut  lui  donner  un  privilege  plus  grand  que  la  dignite*  m&me 
"  de  cardinal ;  a  la  vent£,  a'il  commettait  une  faute  comme  Ev£- 
"  que  d'Albano  ou  d'Ostie,  il  n'aurait  que  le  Pape  pour  juge ;  mais 
"  des  le  moment  qu'il  s'agit  d'un  crime  de  L&ze-Majeste*  commis 
"  dans  le  royaume,  le  roi  seul  peut  venger  sa  majesty  nieprisee ; 
"  et  il  avilirait  ce  caractere  auguste,  qu'il  n'a  recu  que  de  Dieu,  s'il 
"  &ait  oblige"  d'aller  demander  justice  contre  un  sujet  infidele,  a  un 
u  prince  Stranger." 
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The  Relations  between  the  Greek  and  Foreign  Churches. 

A  slight  notice  of  the  relations  between  the  Greek  and  English 
Churches  has  been  given  in  the  Chapter  cited, — also  of  the  attempts 
made  by  the  Popes  to  subjugate  the  Greek  Church — attempts  con- 
tinually repeated  since  the  date  of  the  Seventh  or  last  (Ecumenical 
or  General  Council,  a.d.  680.  The  most  memorable  of  these  attempts 
in  modern  times  are — 

I.  The  Council  of  Florence,  a.d.  1439. 

II.  The  Papal  Encyclic,  Litterce  ad  Orientates,  6  Jan.  1848; 
answered  by  the  Patriarch  of  Constantinople.  See  Authorities, 
pp.  508-9. 

III.  The  attempt  of  the  Pope  to  found  a  Nuntiatura  in  Armenia ; 
and  the  refusal  of  the  Porte  to  recognise  any  such  Nuntius,  on  the 
ground  that  there  was  then  resident  at  Constantinople  an  Anne- 
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"  nian  Patriarch,  the  proper  and  lawful  representative  of  this  branch 
"  of  the  Greek  Church,  (a)     July,  1868  a.d. 

IV.  The  Papal  mission  to  the  Patriarch  of  Constantinople,  with 
the  summons  to  attend  the  Vatican  Council,  Oct.  28,  1868  a.d. 

Of  this  last  attempt  the  best  account  given,  it  appears,  by  autho- 
rity, is  as  follows,  in  Greek  and  English  : — 

'A£to'rt/jot  KK.  SvvrdkTai  tov  'Ai  or.  'Aaripoc, 

'Eiret?^  oXXot  &\Xu>q  kicTtOtvTai  ra  Kara  rftv  yevofiivriv  vpo  rtrwi' 
yfiepwv  kv  toIq  UaTpiapytioiQ  tirlaicixpiv  tov  btynararov  A6fi  Tcotcx,  clvti- 
rpotr&wov  tov  avofir)fjLOvvTO£  rojroriypijrov  rijt  A.M.  row  Wcnra  Yliov  0', 
teat  tovtov  iftKa  eCf1Tr}0rj.  TLaph  rirtav  irifioaioypafuv  atrptb^c  7r\rjpo- 
<f>opia,  inrotrriXXofitv  tcai  irpoc  v/jdc  T))v  iffuncXeiaTOV  ticOetnVj  6V<i>e 
^jj^otTievfffjre  avrftv  o*ta  tov  irpoatyfpvQ  <j>vXXav  tov  'AraroXucov  'Aorepoi", 
vpog  Sia(f>wTi(Tft6v  t&v  vfiBripwv  avayvu><rru>v. 

Tjj  10  SQpiov  1868. 
'Ejc  tov  ypa<piiov  rijc  M.  ETpwro  <n/y«XX/ac. 

*H  tv  rote  HarpiapytioiQ  IvlaKttyiQ  rep)  vpoaKtjaewQ  elc  T^r  kv  *Pw/ijy 
avyKpoTT\Qr)rjopi\'T\v  SvvooW. 

Tp  iriyLtTTTji  rijfc  TropeXdovtrrj^  e&dofjctfoQ  (3  8Gpiov)  eXOorrtQ  €ic  n/F 
M.  TlpwTotrvyKtXkiay  a€€ab*tQ  cvw  tK  rfjc  avvoding  tou  K.  Bpovvovj), 
TOiroTTipfirov  rfjg  A.  M.  tov  'Pw/iijc  flaira  kv  Kaji'orarrtrovTroXft, 
t£tjTfi<ravTO  if^'pav  *a\  &pav  iixpoaauvQ  rrapa  r<p  Uaiaytwrary  Yla- 
Tpiapxjj  €K  fifpovQ  tov  Ao/i-Tiora,  «c  roTroriypijroi/  tov  kv  'Pw/Jp  airo- 
Zi)fAOvvTO£  K.  Bpovroi'ty.  'Hfjtipa  wpiadrj  avrolc  to  tra€€aTOV  (5  8&ptov). 
&pa  Ik  ?}  ptralv  3—5  tt\q  fmipag.  a^ka 

Tltpl  t^vI'.  &pav  tov  aa€€drov  $\Qtv  6  Aoti-Tsorac,  frvvobtvoutvoQ  rr01,fo  aywi 
K'ai  i/7ro  rptwr  trepwv  abbficajr,  fc.f  o  A  .  £AaAet  ortiatrouv  rat  ra  EAAtyi'tJta,   three  other 
ol  Zl  travT€Q  kXdXovv  to  TaXXtKa.     Mcra   t^v  kv  ri}  Hpuroffi/yreXX/a   Abbes 
ytvo[iivT\v  hili  u>  a  tv   Ka\   ir£pt7rotij<7tf,   dZriyrjQr^aav  vjto  tou  M.  ITpwro-   from 
ffvyxiXXov  irpbg  t^v  A.  0.  Ila  ray  tor  qra.  •mi^  * 

'EX0oit£c  mpa  Ttj  A.   0.  II.  /i£ra  ro^  \tipaaicatr}iQv  avrov  kkaQi-   aiMiience 
ffftriaav  rrj  <f>tX6(f>povi  irporpoirjjj  tov  Uarpiapyov.  'Er  ^  o£  /;  A.  0.  II.  crt   0f  the 
k£i]KoXovhtt  Tac  v/w0£tac  iroiovpieros  QiXoypovfitrtiQ  $:a\  ct£po<ppocrv)'acy   Patriarch. 
{)yipdt)trav  irarrcc,   *fnt  rov   Aofi-Titrra   efayaydrroc   «  rov  iroXxov  Testa  pro- 
avrov  ^)vXXa3<oV  rt  ^pv^^eroi'  /icra  irtratt'oW  kpvdpoiroptftvptav,  Kal  daces  a 
opiyovToq  ahro  rale  X'P*'  T°v  n«rptdp)(Ov,  6  /icr  avrov  ab^dc  clirci'  littlebookf 
•EXXiirtar/.     "  'Ey  Axovtr/a   tov  K.  BpovroViy  cpYo^c^a    ra  irprxnca-  containing 
11  Xe<7«/t£i'  r»|V    Aytorijra  o-ac  «c  riy»'  ck    rw/in  yerrjfrnpivrjv  Otkov-   tion  tx>  tlie 
"  fievucijv  Svrodoy  icara  to  irpovt\kq   croc   rjj  8   ItKtpL&plov,  Kut   kicl  Patriarch 
"  tovtoic  vac  irapakaXovfiev  va  ZtyflriTt  Tqv  vapouaav  irpo(TkXr)Tr)piov  to  attend 
"  kintnoXiiv."  the  Vati- 

fH  A.  0.  II.  vsvaaaa  lia ri/c \cipbc "vol  KaraTtdrj  kicl  tou  (\vak\uTpov,   c?.n Coun" 
5ir£p  ktidara^tv  6  Aofi-TiaruQ   ypvooo'tTov  ^vXXdhov^  kox  tva  icadt- 

(a)  OffiMU  Aktenstucke,  II.]  pp.  135-8. 
VOL.  II.  3  B 
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trdZfftv,  elire  pera  tnrovSalov  v<f>ovq>  tptyaivoyroc  Tarpu^y  ayavt)v  Kal 
iXaporrjTa. 
Speech  of         "  *Edv  J  fyy/iepie  rye  *Pwf«ye  *al  c£  ahr&v  apvoaptvai  at  Xourai 
th©  Patoi-     "  £<f>t)fJLepfi)tc  Ziy  thtipooitvoy  ti\v  Tt}c  A.  Mawiptoryroe  TpotrickriHiptoy 
axc^  "  iwioroXyi'  «e  nf*   «^  "P**/*^   «C  \iyem7  OiKovptvii$y  SvrocW,  ral 

u  tirofiiwty  tuv  riyvoovptv  rbv  oiovoy  ku\  to  vepit\6p€yoy  rye 
The  Papal  "  eirurroXye  Kai  rde  dp\ac  rye  A.  M.,  evxapitrrvc  ifiiX/ifUv  airoB§y(Bp 
letter  eon-  "  ypappa  vapa  tov  tlarpitip^ov  rye  IlaXcude  'Pw/iye  xtpwopti'oyy 
tains  P1"1'  "  irpoatioK&vrtQ  y  aKovootutv  vioy  re.  'EtccSi)  o/jwe  4  3«d  r»v 
horrent  to  "  etyptp*^***  SiatoOiioa  IjOfj  irpoffrXyr^ptoe  eiriffroXy  ityavipvtn  rde 
those  of  "  op\ag  TW  A.  ^.  apxac  oXwe  anqZovoaq  etc  rde  rye  6pdo$6£ov 
the  "  'AparoAcicye  'EjcjcXyo-me,  cm  rovro  j«rd  Xvrye  fy10  *ai  wXiipcFciae 

Orthodox  «  Xiyoptv  irpoQ  r^v  vp£>v  Offioryra,  6Yi  3eV  IvvaptQa  va  wapaZe\Ovfi€r 
rh*!?  U  °^r€  vpovKXqaiy  rotavryi',  ovrc  ro  roiovro  ypappa  rye  A.  M., 
and  of  the  *'  ticavakap^iivov  roc  avrde  wdyrorc  dp^de,  dp^de  dyTtoTpartvofUvac 
(Ecnmeni-  "  «*e  ro  Trvtvpa  tov  JLvayytklov  Kal  tie  ryv  ?toaavaX/a»'  r«v  OUovpt- 
calConn-  "  yiKwv  2vvd^wv  icul  iwy  dylwp  Harepwy.  *H  A.  M.  woiyfraffa  to  abro 
cils.  "  om€yffa  koa.  Kara  ro  1848  croc  vpoeKakctre  ryy  6p66$o£ov  'AparoAucyi' 

11  'EfttXyaiai'  «e  aicavn\Giy  cV  cyjcvicXlov  iirtoroXye,  •rarac«r»'v©v<ryc 
"  dirXue  *<*!  oafwc  ri^y  ayriBttriv  Twy  any&v  rye  *P«Vye  wpoc  rde  wa- 
"  rpoirapacorove  Kal  *  AwotrroXiKa^  Kal  ov  fioroy  ovk  £vap£ory<ra<ryc, 
"  dXXd  rai  Xwyadirye  ryv  A.  M.  "Ore  le  dXy6aic  ^vo'ypeoTyOy  rore 
"  >/  A.  M.,  cnri^filey  ivapyvq  1}  irup  avryc  aVraTrdvryo'cc-  Kac  eirci^y 
c<  i)  A.  M.  htv  (ftah'trai  waptkicXivovaa  twv  €avryc  dpx&v,  ovrt  hfitiQ 
"  Bti<f.  x&piri  iEexXiyafiiv  rwv  ^ftcrcpctfi',  did  rovro  ovrc  Wac  Xuirac 
u  OTtpyop.iv  I'd  irapaoKtvaovfiey  airrf  tic  parr}i>y  ovrt  aya£ioat  vaXaiac 
"  irXyydc  b.it\o fit8ay  koI  dytptOioat  fiiVy  ttr&ttrfxiva  lia  (rvfarfitrewv 
11  Kal  Xoyopa\i*oyy  atriytQ  d-xoXriyovoiv  <&c  c^(  ro  ttoXv  eic  phfc'C  ^«* 
"  dvtxPtiav,  iy  $  tKartpot  oiifjitpoy,  tiwep  *ore}  typfuv  aydytrqy 
"  EvayyeXmyc  «^a<  KOirwi «>yc  dydiryc  icac  ffvfivaOtiac  3id  rove  irtpioroi- 
**  ^ovi  rae  r^^  'EacXyoiai'  rov  Xptoroii  iroXXove  <cat  xarroafotc 
u  KwZuyovQ  Kal  irttpaopovc'  ovrt  tort  5vrar^  ovvivv6t}<tlq  koi  ovySia- 
"  Xc{ie  oi/^o^iAry,  ^iy  v7rdp)(Ovroe  icotrov  6ppyryp/ov  Twy  avrwr  dp^wK. 
"  Kai  dXXwe  t^£  Jtyulc  typovoviity,  Sti  fi  fircrvxcordry  «:at  aVadccrrdnf 
"  Xvffie  rail'  roiovrwi'  (yry/idruiv  £<7riF  ^  laroptrij.  'Eirfioy  3y^. 
"  vTryp&v  'EicicXyaia  irpo  $it:a  aiutvwv,  to.  avrd  l\ov<ra  Zoypara  ty  re 
"  'AvaroXp  Kal  Avcrct,  c^  ry  trpea^vripa  Kai  rp  f/a  'Pm/li^,  dyalpa- 
"  fiuifxev  tKaTtpoc  cte  tt'tirijv  Kal  "iZv/jliv  oicorepoi  xpooidtvTO  tj  6.(f>t~iXi>v* 

U  EKKOICTEoOw  fj  TTpOaOtlKTf,  £O.V    VTTOp\^    KOI  OWOV  V1tCLp\W  trpoOTl0Cff6tf 

"  ro  cKpaiptdev,  lay  vnapyrj)  Kal  tiicuv  vrcap\tc  Kal  tots  trvfiiravTcc 
11  aYe7ra'<r0yrwe  tvptOfi&opetia  tit  to  airTO  ay/iecor  rye  *rafloXci*yc 
(<  op&oholiac,  orroOty  fj  Pw/iy  twv  icdrui  alutvuv  fjtakmpvtofi£yri  Iti 
"  ^idXXoi',  apioKtrat  va  icXarvyg  to  \aopa  lia  ritay  oltl  loy parity  koX 
u  dtoirifrpdTWj  tKTptiropiywy  rye  (<pde  wapaSbotvcJ' 

w    .  •  I*.         *0  A.  'A66dc  Aof  Tt'^rae.  fO»o/ae  r#Fac  ii'voec  ha<t>t*vovaaq  dpyde 

ble  P*tri-     *  ^ertpa  Aycorye ; 

arch.  '&  X\aTpUtp\i)Q.      "  "Ii'a  irapaXtlviapty  ra  Kadiicaara,  ffput}  if  oaov 
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44  Wapiti  rj  'EccXiyoVa  tov  Eurfjpog  ix\  rijc  }%,  3«V  ZvvaptQa  va  Apostles 
44  xapaStxO&fitv,   on   iv   rp    dXp   'EorXqir/o;    rov    Xptarov    vwap\ti  all  equally 
44  cnVroToc  rtc'Apxwp  rai  Ke<f>a\y)  aXXrj  kcu  dXXoc  xapa  tov  Kvpiov.   enlight- 
14  "Ore  IIarpcdpx9c  rif  virapx"  dXdflijroc  /cat  avafiapTtiToc,  ofiiXuv  axo    e?   *}*% 
44  rafc'opac,  ca<  vxipTtpoQ  ritv  OUovfjeriKtov  SvpocW,  iv  ale  Ivtan  to   Qn0Mt° 
a  dAdrtfaorov,  evpQwvovoaiQ  rpf  rpa^p  *at  rjy  *A*oaroX<*J7  irapacoVec* 
44  ij  ore  01  *Airo<rroXoc  vrf}p£av  aviaoi  wpoc  vbfHv  rov  ayiov  Hvtvparo?) 
44  tov  tybffLoarroc  ixiatfc  tovq  xavTaq'  y  on  ovroc,  5  £K£C*'0£  o  Ilarpt- 
"  «PX^  *rt'  °  ndrac  ta\ov  to.  xpto&tia  tjjq  tfopac  ©vr  d*d  St/KO&iov 
44  dWJotnrtVov,  aXX'  «  0£<ov,  arc  Xiycre,  dura/ov,  cai  rd  tovtoiv  o/iota." 

'O  A'.  d£€dc.     "  'H  'Payiij  ovodXwc  nporldirai  va  jLura€uA>?  rac 
44  ap%aQ  nhrfic" 

'0  B'.   d€€dc-     "  *Et€i?>)  ^  OXupcfrir^  £vko£oc,  avaKplvaaa  ra   The  Synod 
44  romi/ra,  tfvwtrt  rdc  cvm  'EwXqfftac,  vTrtXf/'^flij/ra*'  ce  rivcc  *£«  r^c   of  Flor- 
44  IvfcWwe,  royrovc  irooffitaXft  6  dy.  xartfp  tig  rif  y  irpoo^if  Olicovp.1-   ©nee,  child 
44  fun}?  Sv^ocW,  Tvu  *ac  ovroc  irXqpopopr/OcVrfC  £l'to»0u;tfll'.,,  of  hunger, 

'O    IIarpcdpx»K.     <4  Hdca  ifipiQrjaav  Kai  iypa<f>r)<rav   icard   re  riyc   lence  died 
44  QXvptvTivrjs  2vi^o2ovy  fxovov  axaihtvrog  avOpwiroQ  ivhi\tTai  v  ay  von*   in  its 
44  h  $€  v/i.  occo'rj/c  ovk  £0T£  cjc  rov  wcXov  rovrov.  Kai  $3ij  djro  rijc    swaddling 
44  rtXtvratac  ovytdpiaatuQ    iKtivov    tov    k<itt\v  ay  Kaopivov    Swthplcv   clothes. 
44  aplapiwv  rwy  avTiyKXriatwy^  aTt'Oaitv  #;  fieGiaafjiivTi  etuKTig  uq  rd 
44  flTrdpyaKa    ri|c- — Svi't'Spioi',    ffvyKportjdey    lia    \6yovc   iroXiruovc9 
44  Xdyovc  tcaOaputc  yrfiyov  av/Jftpoyro^  kui  iiiro\fj£ay  tic  avfuripaopa, 
u  iviG\t)diy  ?rpoc  Kaipdf  dX/yocc  Ttat  rwy  iifUTtptay  did  XtuojcroWav  «:ac 

watrrje  /3/ac  kcu  dirccX^c  viro  rov  r<$rc  trair£vovroct  roiovro  Evvibpiov 

oh$i   tov  ay  iov   uyofiaroc   rrJQ   JLvyolov   kany   ti.£wy.     KaO*  ^/idc   What  is  an 
44  Oirov/ifviur  2i»ro^oc  i:at  Oux>vfi£viin}  EjJx\i;<Tia  rac  aXrjdtt))  Kado-   CEcumeni- 
44  XtKvrijc  tart  Kai  \iyvrat  iKtivo  to  &yiov  Kal  akiipaToy  <ru>/ja,  tv  $   c*1  ^oun* 
44  avt£apTr)T<tic  tov  vKikov  irXifdvafiov  avrov  GvyKityaXaiovrai  ay vii  y 
4<  $i$a<Tica\ia  ritv  \rixooroXfe»i'9  Kai  ?/  ttIotiq  waaqQ  roiruf/v  *Ekk*X7/(riac, 
44  orr)pi\Btiaa  Kai  fiuaayiodeiaa  dtro   rife  OepeXiwatwc  rye  'ErvXiyaiac 
a  ftiypt  tAv  6kt1*  xpwTuty  alw^wr,  iv  otc  oe  lrariptQ  rqq  'AiaroX^c  «:al 
44  ri)c  Av<T£wc,  rai  at  Irrd  rai  fiorai  Olkovfjteyiicai  *.ai  dyewrurac  jcac   The  Seven 
44  Wfvaarounrroe  SvpooVm  <f>6iyyoyrai  \y  Kai  to  avro  ovpavtoy  Q&iypa   (Ecumenii 
44  rov  EvayytX/ov.    'Eiccivai  ai  ivvoloi  kui  Uelyoi  ol  oiGaaptoi  ITarcpif,   ^  ^oun- 
44  Jk  yvttxrra  roic  frdetv  eial  tcl  o'vyypd/i/iara,  yiyiabwoav  6  IticTaivTOQ 
44  icai  dff^aXi)c  btriyoc  xavroc  ypurnavov  Kai  Ixiokokov  ttjq  Avacwc* 
44  rov  riXiKpivvQ  to&ovvtus  kq\  (qrovvroc  r*)y  EvayycXu*^  dX^iar. 
44  'EiCflyot    fin    rd    viripraroK   Kpm'fpioy   r%  Xfw*rcam*'fr   AXiftfeiac 
4<  'En'fiFo/  £<(Tiv  ^  dtr^aXifc  o^oc,  £^'  ^f  SvyafitOa  id  avyuyrqdwfJLey  tv 
44  rp   dy<y  ^tXiyiiarc  r^c  loyfiaTici}^    tv&fftwQ'  vac    ^£   6   £*roc   r?/c 
44  rpo^idc  iktivric  icepiicopivoptvoc  OtwprfdiiotTai  trap'  iffJuv  tKKtvTpoQ 
44  Kai   avapjiodioc  £<£  rd    avyKtrrpwvai    irtpl    tavrov    to.   /liX?;    t?7c 
44  dpOodofov   KaQoXtKtjc  'EicicXr/eriac.     Ec   oe  rv^ov  Ivcot  rwv  ^vrnc«ii>F 
44  tviOKOWijjyj     t\orrtc    afjupiGoXiav    xtpi    Tiviav    ZoypaTiav    avT&Vy 
il  BiXovffi    va   ffvviXdwi)  avvtpxitrdwaav  Kai    avaOtuptinaoav    avrd 
"  Kadrifiipav,  tl  fiovXovraC  fifiiic  ovfcfjiiav  afifiGoXiav  t\ofitv  vipt  twv 

3  b  2 
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The  proper 
mode  of 
summon- 
ing an 
(Ecumeni- 
cal Coun- 
cil. 


Christian 
unity  must 
rest  on 
historical 
grounds. 


The  inyi- 
tation  re- 
turned to 
the  Pope. 


"  TarpoirapaS6ruy  Kal  avaXXouoTvy  $6yfiarw  rife  evat&elac,  Kal  • 
"  &\\b>Q  oc,  w  <re€dtrfjuoi  a€£a£cc,  wsp*  Oiicov/iei'iiriyc  2vvo$av  qvtoq 
"  rov  Xdyov,  $ev  tiiafevyei  (ie€ait*g  r^v  pyi\\n\v  bfx&v,  on  at  Otrov/ic- 
(<  rttca)  2>uvodot  #X\wc  irwc  flwcrporovVro,  tj  owwq  ffiri  Zumlipvttv  ft 
"  A.  M.  *Eay  6  rife  'Pw/iiyc  Ma*.  Ildirac  ijmrdfero  n)f  airoaroXt&iii' 
u  itroTiptav  Kal  i<ra$eX<picu>,  eirpcjreK,  <2>c  «V  iawc  <*0£  r^*  «(<av  *<*« 
**  Tp&Toc  ttj  rife  c&pac  rd£ec  Kara  kqvovikov  fo'vatoi',  v*  avivdvr^ 
"  ypafjfia  ictairtpov  irpoc  tKatrrov  rwv  TlaTptapyjbv  Kal  t&v  SvkooW 
11  rftc  'AyaroXiyc,  oty  *>/a  OTt^dXp  iyKvic\it*c  Kal  lr)poatoypa(fnKi*^  &q 
u  lravTWV " Apytav  rac  AeaTrorrfc,  dXX*  cVa  ipwfitrQ  a'ocX^ovc  dScX^oc, 
"  Iff6rtfji6g  re  rac  i<ro£a0/xu>c,  ft  avveyKpivov&L,  irov  Kal  x«c  *>"ac  bwoiaq 
11  cepdc  Svvd^ov  nyy  (TvyKpOTTfati'.  Tovtw  ovrwc  ixoWwF,  ^  oVa- 
"  ^pa  pelade  Kal  v/uic  «C  r^v  caropcai'  ral  e?c  rac  Ocrovfici'crac 
"  2vvdcWc,  cva  iWopcr*5c  KaropBw&rj  ft  xapa  irairwK  TroOovfiivrj  dXffOijQ 
u  £<"  XPIOTO*v^efCroc  cfw^cc,  $  xaXcv  apKeaQfiaope&a  etc  rac  J/ii^ 
"  dupyetfic  wpocevxae  <ai  o*£ty*c<c  vircp  rijfc  ctp^Kifc  rov  avfUcavroQ 
u  KOfffiov,  rife  svorafle/ac  rwv  ayitay  rod  Qiov  'EncXiyffiwr,  rai  rifr  r«F 
u  7rdvrfcii>  eVwtrewc"  «V  M  rocavrp  vepivTut au  pera  Xvxijc  3ia6e6uoviC£K 
"  v/i<»',  6rc  xcpcrrtyisrac*  a'rapiroi'  yopi(opev  rr\v  re  vpoaKXtjaty  rai  orcp 
"  ovveTCityipere  evioroXipa"iov  rovro  <f>v\\ahiov." 

*0  A'.  d££dc«  u  Avvarac  apa  ye  port)  ft  xpo<rcvx>)  va  KaropdkHrg 
u  rqv  ivMHJiv ;  'Affdcvovi^rdc  rivoc  avO/owirou,  ci  ical  aVefc3cxdfi£0a  ri)r 
"  QepOKtiav  avrov  icapa  tov  Otov,  Kal  em  rovry  direvdvyofiev  £atckc«c 
"  cir^ac  vai  ^£^<T£tc,   o/i«c  oir  XciVo/ick   va  irpofifi&eiHrwfuy  ahry  Kal 


"  larpov  Kai  tarpiKa. 

'O  Xlarpidpx^C  "  nepe  SprfffKtvTiKwr  Kal  TvevfiaTiKwv  vomiparvr 
il  rov  \6yov  ovroci  fjovoc  6  wayroyyvariit  Kal  rife  lavrov  *E*:icXiy<n'ac 
"  defuXiurrfc  Kal  rcXciA»ri)c  Xpi^roc  6  Kvptoc  yivwa/cci  aVptCwc  r<c  o 
u  vooZiv  Kal  Kara  xoaov  voati  nal  vtrolov  to  eltoc  r^c  voaov  Kal  brolov 
"  to  Kara\\r}\ov  fapfiaKoy.  Ata  rovro  iraXiv  iiraKaXa/iCdvo/i£v,  ort 
"  dvayicfi  watra  npoatvxijc,  *ai  tcpoaevyriQ  Oeppjjc  vat  ddtaXcurroi;  xpoc 
a  Toy  Kvpioy  flft&y,  rqy  AvToayairr)v,  iya  rolg  iraaiv  ipirveuaji  ra 
u  deotytkij  Kat  ffvriipta" 

Tadra  elrrovra  4  A.  0.  II.,  evcrciXaro  r^J  TapaKadripivy  Kat  epptiyev- 
ovrt  rove  Xoyovc  avrov  raXXterrl  M.  IlpwrocruyiceXXw,  iva,  Xa^v  aVo 
rov  dyaKXiyrpov  to  ^vXXdJtoy,  eiciarpiypji  avro  eic  r0*'  ^o»ra  roiroriypiyri)»» 
rov  K.  Bpovvovij*  ical  ovra>c  aVaoraKrcc  fat  diro3ovr€c  rov  dyTjKovra 
<re€a<rpoy,  Kal  (ptkotypovtoc  dyrixaipeTtiQiyres  biro  rife  A.  O.  II.,  elfiX&oy, 
kal  (rvvofovOtvrec  ewe  r^C  icX/fiaicoc  viro  rov  M.  OpwrotrvyKeXXov, 
dir$X0oy. 

'AvaroXiicoc  'Aarrip,  12  'Orr6i/3p/ov. 
"Eroc  H'.  1868.  'Ap/6.  612. 
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TRANSLATION. 

"  (Extracted  from  the  Official  Account  of  the  Protosyncellia.) 

"  The  discussion  at  the  Patriarch's  Palace  concerning  the  invi- 
44  tation  to  the  Council  to  be  held  at  Rome. 

44  On  Thursday  in  last  week  (October  3rd),  two  priests  of  the 
44  company  of  Monsignor  Brunoni,  the  Envoy  of  his  Holiness  the 
44  Pope  of  Rome  at  Constantinople,  came  to  the  Protosyncellia,  and 
44  requested  an  audience  with  the  Most  Holy  Patriarch,  on  the  part 
44  of  Dom  Testas,  as  representative  of  M.  Brunoni,  now  absent  at 
11  Rome.  The  time  appointed  for  the  interview  was  between  nine 
41  and  ten  on  Saturday,  October  5th. 

44  About  ten  o'clock  on  Saturday  Dom  Testas  arrived,  accom- 
44  panied  by  three  other  priests,  of  whom  one  spoke  Greek  a  little ; 
44  all,  however,  spoke  French.  After  interchange  of  salutations  at 
44  the  Protosyncellia,  they  were  conducted  by  the  Protosyncellus  to 
44  his  Holiness.  Having  entered  the  presence  of  his  Holiness  and 
"  kissed  his  hands,  they  took  their  seats  at  the  kindly  invitation  of 
44  the  Patriarch.  While  his  Holiness  was  proceeding  with  the 
44  customary  expressions  of  kindness  and  goodwill,  they  all  rose,  and 
44  Dom  Testas  took  from  his  bosom  a  letter,  tied  with  gold  cord,  and 
"  in  a  purple  cover,  and  handed  it  to  the  Patriarch,  while  the  priest 
"  next  to  him  said,  in  Greek,  4  In  the  absence  of  Monsignore 
44  Brunoni,  we  come  to  invite  your  Holiness  to  the  (Ecumenical 
u  Council  to  be  held  at  Rome  in  the  next  year,  on  the  8th  of 
"  December,  and  therefore  we  call  on  you  to  accept  this  present 
44  written  summons.1 

44  His  Holiness  having  indicated  by  a  motion  of  the  hand  that 
a  the  gold-fastened  epistle  which  Dom  Testas  brought  should  be  laid 
"  on  the  desk,  and  that  they  should  be  seated,  addressed  them  in  an 
44  earnest  tone  indicative  of  paternal  love  and  kindness.     4  If  the 
44  daily  papers  of  Rome  and  others  deriving  information  from  them 
44  had  not  published  the  letter  of  summons  of  his  Holiness  to  the, 
44  as  you  call  it,  (Ecumenical  Council  at  Rome,  and  if  we  had  not 
u  consequently  known  the  object  and  contents  of  the  letter  and  the 
44  principles  of  his  Holiness,  we  would  thankfully  have  received  the 
44  letter  sent  from  the  Patriarch  of  Old  Rome,  expecting  thence  to 
44  obtain  some  information.     Since,  however,  the  letter  of  summons' 
u  already  published  in  the  newspapers  has  revealed  the  principles  of 
44  his  Holiness  (b) — principles  utterly  abhorrent  from  those  of  the 
44  Orthodox  Eastern  Church — on  this  account  at  once  sorrowfully 

and   straightforwardly  we  tell  your  Reverence  that  we  cannot 


4( 


(b)  The  doctrine  of  the  Immaculate  Conception  has  been  condemned 
as  " new  and  false"  by  the  Greek  Church.  See,  too,  ?}  <pwvr)  7%  dpOvdo^iag. 
104-6. 
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"  receive  either  such  a  summons  or  such  a  document  from  his 
"  Holiness,  assuming  as  he  does  the  same  principles  as  have  always 
"  been  assumed  by  Home — principles  antagonistic  to  the  spirit  of 
"  the  Gospels  and  to  the  teaching  of  the  (Ecumenical  Councils  and 
"  of  the  Holy  Fathers.  His  Holiness  having  taken  the  same  step 
"  also  in  1848,  provoked  the  Orthodox  Eastern  Church  to  make 
"  answer,  by  an  encyclical  letter,  showing  distinctly  and  clearly  the 
"  opposition  of  the  principles  of  Home  to  the  traditional  and  Apos- 
"  tolic  ones — the  answer  to  which  not  only  did  not  please,  but  also 
"  gave  offence  to  his  Holiness;  and  that  his  Holiness  was  really 
"  offended  the  counter  reply  from  him  clearly  showed.  And  since 
"  his  Holiness  evidently  will  in  no  wise  deviate  from  his  own 
"  position,  neither  (by  Divine  grace)  have  we  deviated  from 
"  ours,  we  do  not  wish  to  occasion  to  him  fresh  offence  to  no 
"  purpose,  nor  can  we  endure  to  re-open  old  wounds  and  stir  up 
"  again  extinct  hatreds  by  questions  and  disputings  of  words 
"  which  end,  for  the  most  part,  in  breaches  and  ill-will — whereas 
"  rather  either  of  us  has  need  at  this  time,  if  ever,  of  evangelical 
"  and  common  love  and  sympathy,  on  account  of  the  many  and 
"  various  dangers  and  trials  which  surround  the  Church  of  Christ. 
"  Nor,  again,  is  any  mutual  understanding  or  discussion  in  Council 
"  possible  unless  there  exist  first  the  common  basis  of  the  same 
"  principles  acknowledged  by  both.  And  further,  our  opinion 
"  is  that  the  most  successful  and  least  irritating  method  of  solving 
"  such  questions  is  the  historical  method.  Since  it  is  manifest 
"  that  there  was  a  Church  in  existence  ten  centuries  back  which 
"  held  the  same  doctrines  in  the  East  as  in  the  West,  in  the  Old  as 
'*  in  the  New  Home,  let  us  each  recur  to  that  and  see  which  of  us 
"  has  added  aught,  which  has  diminished  aught  therefrom ;  and  let 
"  all  that  may  have  been  added  be  struck  off,  if  any  there  be,  and 
"  wherever  it  be ;  and  let  all  that  has  been  diminished  there- 
"  from  be  restored,  if  any  there  be,  and  whatever  it  be ;  and  then 
"  we  shall  all  imperceptibly  find  ourselves  united  in  the  same 
"  symbol  of  Catholic  Orthodoxy  from  which  Rome,  in  the  latter 
"  centuries  ever  strays  further,  while  it  takes  pleasure  in  widening 
"  the  breach  by  ever-new  doctrines  and  decrees  at  variance  with 
"  holy  tradition/ 

"  First  Priest,  Dom  Testas '  What  opinions  discordant  with 

41  tradition  does  your  Holiness  intend  ?  ' 

"  The  Patriarch. — ( To  omit  details,  we  cannot  (so  long  as  the 
"  Church  of  the  Saviour  is  on  the  earth)  admit — that  there  is  in  the 
"  Universal  Church  of  Christ  any  bishop,  supreme  ruler,  and  head 
"  other  than  the  Lord ;  that  there  is  any  Patriarch  infallible  and 
"  unerring,  speaking  ex  cathedrd,  and  above  (Ecumenical  Councils, 
"  in  which  latter  is  infallibility,  when  they  are  in  accordance  with 
"  Scripture  and  Apostolic  tradition ;  that  the  Apostles  were  unequal 
"  (in   contempt  of  the  Holy   Ghost,   Who  enlightened  them  all 


u 
u 
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"  equally)  ;  or  that  this  or  that  Patriarch  or  Pope  had  pre-eminence 
"  of  see,  not  by  human  and  synodical  arrangement,  but  (as  you 
"  assert)  by  Divine  right ;  and  other  similar  points.' 

"  The  Fourth  Priest. — *  It  is  not  proposed  that  Rome  should 
"  change  her  principles.' 

"  The  Second  Priest. — '  Since  the  Council  of  Florence,  having 
"  examined -such  points,  united  the  two  Churches,  but  still  some 

individuals  were  left  out  of  that  union,  these  it  is  whom  the  Holy 

Father  invites  to  the  approaching  (Ecumenical  Council,  that  these 
"  also  may  be  perfectly  united.' 

"  The  Patriarch. — '  None  but  an  uneducated  man  (and  your 
4(  Reverence  belongs  not  certainly  to  this  class)  can  by  possibility  be 
"  ignorant  how  many  things  have  been  spoken  and  written  against 
"  the  Council  of  Florence.  And  immediately  after  the  last  Session 
"  of  that  compulsory  assembly  disputes  arose,  so  that  the  forced 
"  union  died  in  its  swaddling-clothes.  An  assemblage  collected  on 
"  political  grounds,  on  grounds  purely  of  worldly  interest,  and  which 
"  ended  in  a  decision  imposed  for  a  time  on  some  few  of  our  Church 
"  by  dint  of  starvation  and  every  kind  of  violence  and  threat  by  him 
"  who  was  then  Pope,  such  an  assembly  is  not  even  worthy  of  the 
"  sacred  name  of  Council.  According  to  us,  an  (Ecumenical  Coun- 
"  cil,  an  (Ecumenical  Church,  and  true  Catholicity  is,  and  is  defined 
44  to  be,  that  holy  and  undefiled  body  in  which  (independently  of  its 
"  material  extent)  the  sum  of  the  pure  teaching  of  the  Apostles  is 
"  held,  and  the  faith  of  the  whole  Church  on  earth,  as  it  was  esta- 
"  blished  and  thoroughly  tried  for  the  first  eight  centuries  after  the 
"  foundation  of  the  Church,  during  which  period  the  Fathers, 
"  both  of  the  East  and  West,  and  the  seven  and  only  (Ecumenical 
"  and  most  holy  and  inspired  Councils,  speak  one  and  the  same 
"  heavenly  utterance  of  the  Gospel.  Let  those  Councils,  and  those 
"  reverend  Fathers  whose  writings  are  familiar  to  all,  be  the  safe 
"  and  unerring  guide  of  every  Christian  and  bishop  of  the  West  who 
"  honestly  longs  and  seeks  for  Gospel  truth.  They  are  the  high- 
"  est  touchstone  of  Christian  truth.  They  are  the  safe  path  on 
**  which  we  can  meet  with  the  holy  kiss  of  unity  of  doctrine.  But 
"  every  one  who  travels  outside  of  that  path  will  be  regarded  by  us 
"  as  incapable  of  forming  the  centre  around  which  to  gather  the 
"  members  of  the  orthodox  Catholic  Church.  But  if  haply  any  of 
"  the  Western  bishops  have  doubts  regarding  any  of  their  doctrines, 
"  and  wish  to  meet,  let  them  meet  and  discuss  them  every  day  if 
"  they  please.  We  have  no  such  doubts  regarding  the  traditional 
"  and  unalterable  doctrines  of  religion ;  and  moreover,  Reverend 
"  Fathers,  it  being  a  question  of  an  (Ecumenical  Council,  it  surely 
"  does  not  escape  your  memory  that  the  (Ecumenical  Councils  were 
"  convened  in  other  fashion  than  as  his  Holiness  has  convened  this. 
"  If  his  Holiness  the  Pope  of  Rome  had  respect  to  Apostolic  equality 
"  and  brotherhood,  it  were  fitting  that  (as  an  equal  among  equals  in 
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"  point  of  dignity,  but  first  by  canonical  right  in  rank  of  see)  he 
"  should  have  directed  a  separate  letter  to  each  of  the  Patriarchs  and 
"  Synods  of  the  East,  not  that  he  should  in  encyclical  and  public 
"  form  impose  it,  as  though  he  were  lord  and  master  of  all,  but  that 
"  as  a  brother  to  brethren  equal  in  honour  and  station,  he  should  ask 
"  them  if,  how,  where,  and  under  what  conditions,  they  would  agree 
"  to  the  assembling  of  a  Holy  Council.  This  being  so,  either  do 
"  you  too  recur  to  history  and  the  General  Councils,  in  order  that 
"  on  historical  grounds  may  be  restored  the  much-longed-for  true 
"  and  Christian  unity,  or  we  will  again  content  ourselves  with  con- 
"  tinual  prayers  and  supplications  fur  the  peace  of  the  whole  world, 
"  the  security  of  the  holy  Churches  of  God,  and  the  union  of  all 
"  Christendom ;  but  in  the  present  circumstances,  we  assure  you, 
"  with  sorrow,  that  we  consider  the  convening  of  the  Council  vain 
"  and  fruitless,  as  also  this  epistolary  document  which  you  have 
"  brought.' 

"  Fourth  Priest.*-1  Is  prayer  alone  then  able  to  restore  unity  ? 
"  If  a  man  i»  sick,  even  while  we  expect  the  healing  to  come  from 
"  God,  and  for  this  end  offer  earnest  prayers  and  supplications,  yet 
"  we  neglect  not  to  provide  for  him  a  physician  and  remedies.' 

"  The  Patriarch. — '  As  we  are  speaking  of  religious  and  spiritual 
"  diseases,  only  the  Omniscient  Founder  and  Perfecter  of  His  own 
"  Church,  Christ  the  Lord,  knows  of  a  certainty  who  it  is  that  is 
"  sick,  how  grievous  the  sickness  is,  what  is  the  form  of  the  disease, 
"  and  what  die  corresponding  remedy.  Wherefore  we  again  repeat, 
"  there  is  every  need  of  prayer,  fervent  and  unceasing  prayer,  to 
"  our  Lord,  who  is  love  itself,  that  He  will  inspire  all  with  love  to 
"God  and  every  blessing  of  salvation/ 

"  Having  thus  spoken,  his  Holiness  ordered  the  Protosyncellus 
"  (who  had  sat  next  him,  and  interpreted  his  words  in  French)  to 
*'  take  the  document  from  the  desk,  and  give  it  back  to  the  represen- 
"  tative  of  Monsignore  Brunoni,  who  had  delivered  it ;  and,  so  rising 
"  up,  they  made  due  reverence;  and,  having  received  a  kind  farewell 
"  from  his  Holiness,  they  left  the  room  and  departed,  accompanied 
"  to  the  staircase  by  the  Protosyncellus." 
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Admiralty,  Court  of,  269 

Agents  employed  by  Governments,  Status 
of,  246.  See  Ambassador.  Provisional 
Consular,  284 

Aiguillon  (le  Due  d'\  French  Minister, 
Memoir  of,  on  the  Rights  of  Ambassa- 
dors, 223 

Aix-la-Chapelle,  Congress  of,  89,  55.  Pro- 
tocol (separate)  signed  at,  40.  Proto- 
col, signed  at,  as  to  Maritime  Cere- 
monials, 54.  Rules  of  Precedence  of 
foreign  Ministers  agreed  at,  61.  Peace 
of  (1748),  62,  80.  Of  (1668),  78.  Hos- 
tages stipulated  for,  as  late  as  Peace  of 
(1748),  78.    Protocol  of  (1818),  240 

Albericus  Gentilis.    See  Gentilis 

Alexander  VI.,  317 

Allgemeines  Landrecht,  &c,  232.  Bur- 
gerliches  Gesetzbuch,  231 

Alliance,  who  may  contract,  70 

Alternat,  Use  of,  among  States,  59 

Alphonso  (King  of  Arragon),  354 

Ambassador — 

Antiquity  and  Universality  of  hit  Rights, 
148.  Who  may  send,  149.  Treaty 
between  Turkey  and  Russia  (1774), 
ib.  Rights  of  States  under  Protec- 
tion, ib.  Of  confederated  States,  col- 
lectively, individually,  150.  Of  Re- 
public of  Seven  United  Provinces, 
Embassy  lodged  in  Assembly  of  States 


General,  ib.    Of  the  United  States  of 
North  America,  151.    Of  Swiss  Con- 
federation,   ib.      Towns    subject    to 
Authority  of  Country  wherein  situate, 
having  Kight  of  Embassy,  ib.    Right 
of  Embassy  in  Usurper,  152.    Sove- 
reign abdicating,  no  Title,  ib.    Leslie, 
Ambassador  of  Mary  Queen  of  Scots, 
Case  of,   153.     Opinions  of  English 
Civilians  on  certain   Questions  pro- 
pounded   to    them    regarding,    158. 
Right  of  Embassy,  during  Minority  of 
Sovereign,  lodged  in  Regency,   155; 
during  Incapacity  of  Sovereign,  ib.; 
during  Vacancy  of  Throne,  ib.;  Minis- 
ter delegating  Right  of  Embassy,  ib, 
Spanish  Ambassador  nominates  public 
Ministers  to  negotiate  Treaty  of  Mun- 
ster,  156.    Right  of  Embassy  in  Vice- 
roy of  Province,   157;  in  European 
Governors   of   American   or   Asiatic 
Dependencies,    ib. ;     in    great    Com- 
panies of  European  States,  ib.;   in 
rebellious  Subjects,  ib.t  158 
Sight  to  Receive,  168.    Inherent  in  all 
States,  ib.    No  Obligation  to  send  or 
receive,    169.    State   bound    to   give 
Audience    to   Ambassador,  ib.    May 
refuse  Ambassador  sent  for  a  mis- 
chievous   Purpose,    170.     Duly-com- 
missioned Ambassador,  ib.      Cannot 
refuse  Ambassador  on  the  Ground  of 
Sex,  ib.    Instances  of  Ambassadresses, 
171.    State  may  refuse  to  receive  one 
of  its  own  Subjects  as  a  foreign  di- 
plomatic Agent,  ib.    Exile  appointed 
Ambassador  to  his  own  Country,  178. 
Criminal,  ib.    No  Objection  that  Am- 
bassador appointed  is  not  a  Native  of 
the  Country  which  sends,  174.    Rank 
or  Birth  of  Ambassador  no  Ground  for 
Refusal,  ib.  State  not  bound  to  receive 
Papal  Legate  or  Nuncio,  armed  with 
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injurious  Powers,  to.  Existence  of  a 
State  of  War  no  Ground  for  Refusal  of 
Ambassador  for  Purpose  of  Audience, 
175.  State  refusing  to  receive  resident 
Ambassador  within  its  Territories,  ib. 

General  Status  of,  1 78.  Inviolability  ot, 
ib.  Injuries  to,  179.  Ambassador 
under  Protection  of  State  to  which  he 
is  sent,  ib.  Offence  against  Person 
of,  ib.  Ambassador  waiving  Privi- 
leges, 180.  Sovereigns  may  waive 
'Rights  due  to  them  in  Person  of  Am- 
bassador, 181.  Ambassador  no  such 
Power,  ib.  Righto  of  Inviolability 
applicable  to  all  Societies,  182.  In- 
violability o£  acknowledged  by  Is- 
raelites, 183.  Clothed  with  a  religious 
Character  by  the  Egyptians,  to.  Pas- 
sages relating  to  theJus  legatumie  from 
the  Digest  of  Justinian,  1 86.  Criminal 
Jurisdiction  with  regard  to  Legate  and 
his  Suite,  187.  Civil  Jurisdiction  ditto, 
ib.  Resident  Ambassadors,  189.  In- 
violability, Middle  Ages,  ib. 

Extent  of  Inviolability,  192.  To  what 
Class  of  Diplomatic  Agents,  to.  House- 
hold of  Ambassador,  193.  Not  af- 
fected by  the  breaking  out  of  War, 
194 

Inviolability-- Criminal  Law.— Case  of 
the  Dutch  Ambassador  for  mal-admin- 
istration  of  testamentary  Trust,  195. 
Case  of  Ambassador  of  Mary  Queen  of 
Scots,  1 98.  Case  of  Mendoza,  Spanish 
Ambassador,  for  Conspiracy,  199.  Case 
of  L'Aubespine,  French  Ambassador, 
for  Conspiracy,  ib.  Case  of  one  of  the 
Retinue  of  Due  de  Sully,  French  Am- 
bassador, for  Murder,  200.  Case  of 
Inoyosa  and  Colonna,  Spanish  Am- 
bassadors, for  Libel,  201 .  Case  of  M. 
de  Bass,  French  Minister  to  Crom- 
well, for  Conspiracy,  202.  Case  of 
Gyllenburg,  Swedish  Ambassador,  for 
Conspiracy,  203.  Case  of  the  Earl  of 
Holdernesse,  English  Ambassador  to 
Venice,  ib.  Case  of  M.  Van  Hoeyt 
Dutch  Ambassador,  204.  Case  of  Da 
8a,  Brother  to  the  Portuguese  Am- 
bassador in  England,  for  Murder,  ib. 
Case  of  the  Prince  of  Cellamare,  at 
the  Court  of  France,  for  Conspiracy, 
206.  Ambassador  committing  As- 
sault, 207.  Recognition  of  Minister 
by  Government  conclusive  on  Judicial 
Tribunal,  ib.  Privileges  of  Ambas- 
sador extend  to  his  Suite,  208.    In- 


violability of  Ambassador  in  Transit 
through  a  third  State,  ib. 

Exterritoriality. — Civil  Jurisdiction,  Ex- 
emption of  Ambassador  from,  212.    As 
to  Exemption  of  personal  Property, 
214.    Of  real  Property,  ib.    Dwelling- 
house  of  Ambassador,  216.     Ambas- 
sador becoming  a  Trader,  Exceptions 
as  to  personal  Property,  ib.    Ambas- 
sador acting  as  a  Trustee  or  Executor, 
217.    Ambassador  becoming  Plaintiff 
in  a  Cause  in  Court  of  foreign  Coun- 
try, ib.    Liable  to  counter  Demands, 
ib.    Defensive  Jurisdiction  of  Ambas- 
sadors, 218.  Privileges  of  Exterritori- 
ality extended  to  Wife  of  Ambassador, 
219  ;  to  his  Family,  ib. ;  to  his  Suite, 
ib.    Waiving    Privileges,    ib.     Right 
of   Secretary  of   Legation  to  Privi- 
leges, 220.    Of  Secretary  to  the  Em- 
bassy, ib.    Decisions    on    Statute    7 
Anne,  c  12,  as  to  Privileges  of  Am- 
bassadors, &c.,  from  Arrest  or  Pro- 
cess, 221.   Minister's  Passport  refused 
for  Non-payment  of  Debts — Case  of 
Baron  de  Wrench  at  French  Court,  223, 
Practice  of  Great  Britain  in  relation 
to,  224.    Decisions  on  Exceptions  to 
the  general  Rule,  ib.     Ambassador 
of  Peter  the  Great,  Caar  of  Muscovy, 
arrested  in  London  for    Debt,  228. 
Statutes  passed  by,  and  Decisions  of 
North  American    United    States  re- 
specting, 229.    Law  of  France  as  to 
Privileges  and  Exterritoriality  of  Am- 
bassadors, ib. ;  of  Spain,  230 ;  of  Por- 
tugal, ib. ;  of  Russia,  231 ;  of  German 
Powers,  ib. ;  of  the  Netherlands,  232 ; 
of  Denmark,  ib.  Ambassador's  Exemp- 
tion from  Taxation,  and  Duties  upon 
Articles  imported  for  his  own  Use,  ib. 
Different  Nations  have  different  Regu- 
lations respecting,  ib.    Roman  Law  in 
regard  to  Immunity  not  extended  to 
real    Property,    233.    His    Carriage, 
234.    Hotel  of,  Asylum  for  Offenders, 
ib.    Case    of  Ripperda,  Minister  of 
Philip  V.,  Refugee  to  Hotel  of  English 
Ambassador  at  Madrid,  235.     Ditto, 
Springer,  Swedish  Merchant,  Refugee 
to  Hotel  of  English  Ambassador  at 
Stockholm,   236.    Purchase  of  Resi- 
dence   for   Ambassador    in    foreign 
Country,  to. 

Religion. — Ambassador's  Right  to  exer- 
cise the  Rites  of  his  own  Religion. 
237.     Language  in  which  religious 
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Service  to  be  performed,  ib.  By  Chap- 
lain in  the  Hotel  of  Ambassador, 
sanctioned  by  international  Usage,  on 
certain  Conditions,  ib.  Protestant 
Chapels  of  Ambassador  at  Vienna  or- 
dered by  Joseph  IL  to  be  closed,  288 
Different  Classes  of  Public  Ministers,  239. 
Legates  a  latere  distinct  from  Nuncios, 
241,  440,  441,  442 
Ordinary  and  Extraordinary,  242.  May 
be  accredited  to  various  States  at  the 
same  Time,  245.  Power  to  negotiate 
with  foreign  States  without  Appoint- 
ment to  any  particular  State,  246. 
Cardinal  Ambassador,  double  Alle- 
giance of,  319.  Where  triable,  438, 
439,  440 
Instructions. — Letters  of  Credence. — Cha- 
racter of  Ambassador  recognised  on 
production  of  them,  248.  Bank  of 
Minister  changed,  fresh  Letters  re- 
quired, 249 
Arrival. — Audience,  252.  Audience  with 
Sovereign  may  be  public  or  private,  ib. 
Letters  of  Credence  delivered  at,  ib. 
When  Diplomatic  Agent  of  the  second 
or  third  Class,  253 ;  of  the  fourth  Class, 
ib.  Custom  in  republican  8tates,  ib. 
Alteration  of  Ceremonies  by  Sovereign 
of  Foreign  Court,  254 
Mission  of,  254.  Custom  on  Recall  of 
Ambassador,  256.  Death  of,  257 
America,  North 

United  8tates  of. — Refuse  to  recognise 
the  Blockade  of  Matamoras,  21.    De- 
cision in,  as  to  Recognition  of  States, 
35.    Case  in  Supreme  Court  of,  re- 
specting Treaty  of  Peace  with  Great 
Britain,  118.    Regulations  as  to  Con- 
suls put  forth  by,  292 
Central    and    Southern. — Republics  in, 
Members  of  the  Community  of  States,  68 
Dependencies. — Jus  legationis  granted  to 
European  Governors  of,  157 
Amiens,  Peace  of,  25 
Anne,  The,  270 
Annuaire  des  Deux  Mondes,  434, 444,  446, 

458, 460 
Antelope,  The,  270 
Antonelli,  Cardinal,  445,  448 
Appendix.    See  Contents  of,  at  End  of  this 

Volume 
Ariosto,  Orland.  Fur.  327 
Arundel  (Lord),  Letter  by,  to  Mr.  Plumptre 
on  the  Bull  "  In  Ccena  Domini,"  371. 
Letter  to,  on  Ditto,  ib. 
Apocrisarius,  189 


Asylum,  Ambassador's  Hotel  used  as,  234 
Austria,  Recognition  of  Title  of,  in  1806, 39. 
Attempt  of,  to  open-  the  navigation  of 
the  Scheldt,  46.  Reasons  of  withdraw- 
ing her  Ambassador  from  Rome  in  1814, 
47.  Treaty  with  Ottoman  Porte  for 
Equality  of  Rank,  58.  Enactment  of,  as 
to  Privileges  of  Ambassador,  234.  Com- 
plaint of  Emperor  of,  respecting  Corres- 
pondence with  French  King  as  to  Ger- 
man Princes  in  Alsatia,  being  in  French 
Language,  62.  Guarantee  of,  that  the 
Successors  to  British  Throne  after  Death 
of  Queen  Anne  should  be  Members  of 
the  Church  of  England,  85.  Relations 
with  Rome,  417*  Emperor  of,  v.  Day 
and  Kossuth,  1861, 145 


B 


Bacon  (Lord),  123 
Bacon's  (Matthew)  Abridgment,  82 
Baden,  Treaty  of  (1714),  62 
Baldwin's  (American)  Reports.  See  Reports 
Balguerie,  Affaire  de  la  Maison,  de  Bor- 
deaux contra  le  Gouvernement  Espa- 

gnol,  137 
Barbary,  Ordonnancesof  France,  respecting 

Consuls  in,  292 
Barbeyrac,  119,  121,307 
Barbuit,  Case  of,  in  Chancery,  304 
Bartolus,  55 

Bass  (M.  de),  Case  of,  202. 
Bavaria,  Provisions  of,  as  to  Exemption  of 

Ambassadors  from  ordinary  Jurisdiction 

of  Tribunals  of,  231.     Relations  with 

Rome,  442 
Belgians,  Case  of  the  Secretary  of  Legation 

of.    See  Drouet,  M. 
Belgium,  Recognition  of  Independence,  28. 

Member  of  Community  of  States,  68. 

Separation  of,  from  Holland,  88.  Papers, 

Letters  of  Austria,  Russia,  Prussia,  and 

England,  respecting,  88 
Bella,  Coerunes,  The,  270 
Benedict  XI.,  360,  362 
Bentinck  (Lord  George),  Motion  of,  in  the 

House  of  Commons  respecting  Debts  due 

from  foreign  States,  11 
Berlin,  Treaty  of,  76 
Berne  and  Freyburg,  Cantons  of,  Pays  de 

Vaud,   hypothecated    to,  by  House  of 

Savoy,  79 
Berne  (City  of),  in  Switzerland,  v.  Bank  of 

England,  34.    See  List  of  Cases  cited 
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Bernard,  M.,  160 

Berthold,  Duke  of  Zahringen,  347 

Beust,  Baron  Ton,  422 

Bingham's  Reports,  35.  Antiquities  of  the 
Christian  Church,  828 

Bishops,  Powera  of,  818 

Blackstone,  Commentaries,  55,  106, 228 

Bluntschli,  Droit  international  codifie, 
1870, 1.  zi.  2,  43,  46, 129,  130,  134, 148, 
262,  264,  269,  386 

Bodinus,  De  Republics,  55 

Boniface  (St.),  Abp.  of  Mayence,  834, 
— VUI.,  345,  352,  360 

Bossuet,  Declaratio  Cleri  Gallicani,  377 

Botschafter,  239 

Bougeant  (Pere),  Histoire  du  Traite  de 
Westphalie,  398 

Bourbon,  House  of,  26 

Bowyer's  Readings,  92,  360 

Boyer*s  Annals  of  Queen  Anne,  228,  229 

BramhalTs  Just  Vindication,  328 

Brazil,  Regulations  of,  respecting  Consuls, 
292 

Breslau,  Treaty  of,  76 

Bristol,  Bishop  of,  Plenipotentiary  at  Peace 
of  Utrecht,  245 

British  Government.    See  Great  Britain 

Broom's  Legal  Maxims,  89 

Buckingham  (Duke  of),  Libel  against,  by 
Inoyosa  and  Colonna,  Spanish  Ambassa- 
dors, 201 

Bull,  In  Ccena  Domini,  369,  370.  Pastor 
-ffiternus,  399,  400 

Bullae  Circumscriptionum,  450 

BuUarii  Romani  Continuatio,  S.  Pontificum 
Clementis  XIII.,  dementis  XIV.,  Pii  V., 
&c,  collegit  And.  AdT.  Barb*ri,  torn. 
1 — 10.,  in  7  vols.,  folio.  Rom. :  1835—45. 
Tom.  1, 2,  3,  Clemens  XIII. ;  torn.  4.,  Cle- 
mens XIV.;  torn.  5—10.,  Pius  V.,  370 

Bullarium  Magnum  Romanum,  a  B.  Leone 
Magno,  usque  ad  S.  D.  N.  Benedictum 
XIII.,  cura  et  studio  L.  et  A.  M.  Cheru- 
bini,  editio  novisrima,  juxia  exemplar 
Soma,  19  torn,  in  16.,  folio.  Luzemb.: 
1727—58,  371 

Burke,  Tracts  on  Popery  Laws,  472.  Speech 
on  Bill,  for  the  Relief  of  Protestant  Dis- 
senters, 324 

Burleigh  (Lord),  State  Papers  of,  153,  198, 
200 

Burrows's  Reports.    See  Reports 

Butler's  Historical  Memoirs  of  the  Roman 
Catholics,  474 

Bynkershoek,  De  Dominio  Maris,  47,  49. 
Qusestiones  Juris  Public i,  47,  48,  53, 58, 
157,  158,  170,  171,  172,  234,  318.    De 


Foro  Legatorum,  127, 130, 131, 132, 133, 
134,  135,  142,  148,  149,  170,  171,  179, 
180,  181,  182,  186,  187,  188,  194,  196, 
198,  203,  211,  213,  214,  215,  216,  217, 
218,  219,  234,  239,  240,  248,  250,  302, 
318.  De  Relig.  PeregrinA,  323.  De 
Cultu  Religionis  Peregrine  apod  veteres 
Romanos,  319 


Cabinet  of  scarce  and  celebrated  Tracts,  5, 86 

Cadiz,  Governor  of,  arrests  Dutch  Consul, 
301 

Csesar,  De  Bello  Ciyili,  160 

Cambray,  Peace  of. — League  of,  signed  by 
Margaret  of  Austria  in  the  name  of 
Charles  V.,  171 

Camden's  Elizabeth,  131,  153, 199,  200 

Campo  Formio,  Peace  of,  33 

Canning  (Mr.),  Speeches  of,  28.  On  the 
Independence  of  South  America,  18,  19; 
on  the  Address  of  the  King's  Speech  on 
Opening  of  Session  (1822),  23.  Reply  to 
Remonstrance  of  Spanish  Minister  on 
Recognition  of  South  American  Repub- 
lics, 25.    Administration  of,  63 

Canon  Law.     See  Corpus  Juris  Canonici 

Carafla,  Papal  Legate;  Henry  II.  of  France 
absolved  from  Obligation  of  Oath  by,  78 

Cardinal  Ambassador,  double  Allegiance 
of,  318,  493 

Cardinals,  484-496 

Caroline,  The,  165 

Cases  (cited).  See  list  at  Commencement 
of  this  Volume. 

Castille,  Council  of,  235 

Castro  (Gabriel  Pereira  de),  434 

Cavour,  Count,  Note  of,  to  Sardinian  Minis- 
ter at  Berlin,  1860,  444 

Cellamare,  Case  of,  for  Conspiracy,  206 

Ceremonials,  Maritime,  47 

Chace  (Judge  of  American  Court),  Opinion 
of,  respecting  the  Construction  of  Treaty 
of  Peace  with  Great  Britain,  1 19 

Chalcedon,  Council  of,  509 

Chalmers,  Collection  of  Opinions,  125 

Charlemagne,  335 

Charges  bVAffiiires,  Class  of  Ministers,  243. 
Ceremonials  due  to,  to.  Their  Letters  of 
Credence,  to  whom  addressed,  249.  Ar- 
rival of,  at  foreign  Court,  notified  to 
Minister  for  Foreign  Afiairs,  253 

Charles  I.,  175 

II.,  Ambassador  of,  rejected  by 

France,  152 
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Charles  VI.  (Emperor),  85 

VIII.  382 

Charlee-le-Martel,  333 

Chateau  Cambresis,  Peace  of  (1559),  77 

China,  Consuls  in  the  five  free  Ports  of,  315. 

Powers  of  Ditto,  ib. 
Christian  Countries,  modern  Consulates  in, 

263 
Christina,  ex-Queen  of  Sweden,  142 
Chrysostom  (St.),  318 
Church,  Connection  with  State,  321.     Col- 
legium licitum,  325.   Under  Constantino, 
326.      Identity    of,    with    State,    336. 
Collision  between,  and  State,  342.    See 
Religion 
Churches,  Catholic,   not    in    Communion 
with    Rome — Greek,     English,    Scotch, 
Irish,  Colonial,  American,  464 
Cicero,  De  Officiis,  66, 95.   Be  Finibus,  100. 
De  Invent,  103.  Phil.,  159.  In  Verrem, 
211.    De  Leg,  321,  323.    De  Div.,  323 
Civilians,  Opinions  of,  on  certain  Questions 
relating  to  Privileges  of  Ambassadors, 
153.    On  Ambassador  aiding  in  Treason 
against  Sovereign  to  whom  sent,  198 
Civil  Jurisdiction,  Exemption  of  Ambassa- 
dors from,  in  Countries  to  which  accre- 
dited, 212 
Clarendon  (Lord),  Remarks  of,  in  House  of 
Lords,  as  to  Treaty  between  Austria  and 
the  Porte  (July  22,  1853),  76 
Clement  V.,  346,  362,  376 

VI.,  376 

VIL,  78 

Clementina*.    See  Corpus  Juris  Canonici 

Clothaire,  Constitution  of,  340 

Code.    See  Roman  Law.    Napoleon,  230. 

De  Commerce  (French),  291 
Coke's  Reports,  469.    See  Reports* 
Coke  (Lord),  Institutes,  175,  196 
Colletta,  Storia  del  Reame  di  Napoli,  436 
Collier's  Ecclesiastical  History  of  Great 

Britain,  343,  471,  472 
Collision  of  Treaties,  121.    See  Treaties 
Colonna  (Spanish  Ambassador),  Case  of,  for 
libel  against  Duke  of  Buckingham,  201 
Colours,  Orders  of  British  Crown  to  Ships 
of  War  as  to,  51.    Penalty  for  hoisting 
prohibited  Colours,  ib.  Case  of  the  Mas- 
ter of  the  Steamship,  Lord  of  the  Isles, 
for  carrying  illegal  Colours,  ib. 
Comity,     with     respect     to     commorant 

Foreigners,  4 
Comyns,  196 
Concordata,  German,   385.      See  Papacy, 

History  of,  401 
Concordat,  of  1855,  between  Austria  and 


Rome,  421 ;  of  1859,  ceases  1870,  between 
Rome  and  Spain,  429;  of  1857,  with 
Portugal,  434;  with  Wort emburg,  1857, 
460 
Confiscation  of  Debts  due  to  British  Sub- 
jects by  French  Government,  13 
Confirmation  of  Treaties,  Modes  of,  76 
Congress  of  Vienna.     See  Vienna 
Congresses,  at  which  Sovereigns  and  Re- 
presentatives have  met,  54 
Consolato  del  Mare,  259 
Constantino,  Church  under,  326.    Division 
of  the  Roman  Empire  by,  into  four  Pre- 
fectures, 327 
Constantinople,  English  Ambassador    at, 
Case  of;  202.    Patriarch  of,  327.    Rela- 
tions with  Russian  Church,  608 
Consuls — 
Historical  Introduction,  258.    Character 
and  Functions  imparted  to,  ib.    Insti- 
tution of  Consulates,  ib. 
Modern  Consulates  in  Christian  Countries, 
263.    Entitled  to  special  Protection, 
ib.    Not  entitled  to  Privileges,  &c,  of 
a  Representative  of  State,  264.    Not 
furnished    with    Credentials,    except 
when    also    Ckargis    d' Affaires,    tb. 
Amenable  to  criminal  and  civil  Juris- 
diction of  foreign  State,  ib.    Places  of 
Worship  in  their  House,  rarely  ac- 
corded, 265.     Arrest  and  Imprison- 
ment of,  266.    Case  of  Imprisonment 
of  Mr.  Pritchard,  British  Consul  at 
Tahiti,  by  French  Commandant,  267. 
Privileges  of,  268.    Extent  of  their 
Jurisdiction,  ib.    Cases  in  American 
Courts  as  to,  269.    Consul  trading, 
271.      Natives  of  the  foreign  State 
sometimes    appointed,   ib.     Appoint- 
ment of  Vice-Consuls,  who  by,  272. 
Treaties   relating    to,  List   of,   273. 
Usage  of  Nations  derived  from  said 
Treaties,  277.     Treaties  illustrating. 
Status  of  Consuls,  ib. 
Duties   and   Powers  of,  279.    Law  of 
United  States  respecting  Consuls,  ib. 
General  Instructions  issued  by  Great 
Britain  as  to,  280.    Statutes  relating 
to  Powers  of,  284.    Granting  Pass- 
ports, ib.    Fees  of,  Order  as  to,  ib. 
Power  given  to,  by  the  Statute,  12  & 
13  Vict.  c.  62,  to  facilitate  Marriages 
of  British  Subjects,  286.    Provisions 
relating    to,  and  Vice-Consuls,  con- 
tained in  Merchant  Seamen's  Act  (7  & 
8  Vict.  c.  112),  ib.      Ditto  in  Mer- 
chant Shipping  Act  (17  &  18  Vict. 
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c.  104),  ib.    Instructions  to,  prepared 
by  Board  of  Trade,  ib.     Regulations 
respecting,    promulgated    by    foreign 
Powers  for  the  Direction  of  their  Sub- 
jects, ib. 
Decisions  of  municipal  Tribunals  as  to 
Privileges  of  301.  Arrest  of  the  Dutch 
Consul  by  the  Governor  of  Cadiz,  ib. 
Claim  of  the  Dutch  for  Privileges  of 
Ambassador  to  their  Consul  at  Genoa, 
refused  by  Senate,  ib.    Quarrel  be- 
tween Republic  of  Venice  and  Papal 
Government,  on  account  of  Outrages 
on  Consuls  of  Republic,  302 
(France)  Decision  of  the  Cour  Royale  de 
Paris  (1833),  in  the  Case  of  M.  Car- 
lier   d'Abaunza,  Consul    General    of 
Uruguay,  as  to  Exemption  from  Arrest, 
802.    Decision  of  the  Cour  Royale  of 
Aix  (1843)  in  the  Case  of  M.  Soller, 
303 
(United    States    of    North    America), 
Civil  Tribunals  of,  promulgated  same 
Doctrines  as  that  of  France  in  Case  of 
M.  Soller,  304 
(England),  •Barbuits  Case  in  Chancery, 
Agent  of   Commerce  from  King    of 
Prussia.    Decision  of  Lord  Chancellor 
as  to  Privilege  from  Arrest,  304-307. 
Triquet  and  Others  v.  Bath.— Deci- 
sion of  Lord  Mansfield  (1764)  as  to 
Privileges  of  Secretary  of  Foreign 
Ambassador,  307 
HeaihfiM   v.    Clifton.  —Decision   of 
Lord  Mansfield  (1767)  as  to  Privi- 
leges of  Ambassador's  Retinue,  ib. 
Clarke  v.   Cretico. — Decision   of   Sir 
J.  Mansfield  (1808),  Claim  of  De- 
fendant to  Exemption  from  Arrest, 
as  Coneul-Generalfrom  the  Sublime 
Porte,  308 
Viveash  v.  Becker. — Decision  of  Lord 
Ellenborough  (1814),  that  a  resident 
Merchant  in  London,  who  had  been 
appointed  and  acted  as  Consul  to  the 
Duke  of  Oldenburg,  was  not  privi- 
leged from  Arrest,  309 
Consul  resident  abroad,  and  Plaintiff  in 
a  Suit,  considered  by  English  Courts 
exempt  from   giving   Security  for 
Costs,  310 
Tribunals  of  International  Law. — Doc- 
trine held  by,  310.   Case  of  the  Indian 
Chief,  Decision. of  Lord  Stowell  (Prize 
Court,  1800),  Claim  for  Exemption  of 
Cargo,  Property  of  American  Consul, 
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from  Rights  of  Belligerent,  310.  Same 
Doctrine  promulgated  by  Prize  Courts 
in  United  States,  ib. 
Consuls  in  the  Levant. — Status  of  Consuls 
in  Mahometan  Countries,  312.    Juris- 
diction of,  ib.    Statute  of  6  &  7  Vict, 
c  94,  as  to  Jurisdiction  of  Her  Ma- 
jesty in  Countries  out  of   her   Do- 
minions, 313;  in  China,  315 
Consuls,  Vice.    See  Coifsuls 
—  General.     See  Consuls 
Convention  between  England,  France,  and 
Spain,  1861,  7,  21 ;  as  to  Greece  (30th 
April,  1833),  12  ;  between  Great  Britain, 
King  of  the  Netherlands,  and  Russia 
(19th  May,   1815),   111.    Ditto,   Gnat 
Britain  and  Russia,  114.    See  Treaties 
Coppi,  Annali  df  Italia,  405,  408 
Correspondence  respecting  the  Arrest  of 
Mr.  Harwood  (the  Vienna  Correspondent 
of  the  Morning  Chronicle),  by  Austrian 
Authorities,   3;    respecting    sinking    of 
British  vessels  in  the  Seine,  by  Prussian 
troops,    (1871)    7;    between    Visconnt 
Palmerston,  the  Marquis  of  Normanby, 
and    Prince    Castalcicala    (laid    before 
Parliament,  1849),  as  to  armed  Inter- 
vention,  502.     International   Language 
in  which  written,  61.     See  Papers 
Corpus  Juris  Canonici,  345.    Decretals  in- 
consistent   with    the   Independence    of 
8tates,  347.    General  Remarks  on  De- 
cretals, 365.   Bull  In  Ccena  Domini,  369. 
Provisions  o£  371.    See  Papacy 
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Haggard's  (Admiralty)  Report*.  See  Re- 
ports, List  of 

Hale's  Fleas  of  the  Crown,  196,  205 

Hallam's  Constitutional  History  of  England, 
142 

Hanau  (Gazette  de),  458 

Hanover,  Title  of  King  of,  recognised,  39. 
Treaty  of  (1725),  between  Great  Britain 
and  Prussia,  83.  Relations  with  Rome, 
453.  Oath  of  Allegiance  to  be  taken 
by  Roman  Catholic  Bishops  in,  Form  of, 
454 

Hansard's  Parliamentary  Debates,  12,  88, 
112,  116. 

Hanse  Towns,  Treaty  with  France  (1716), 
as  to  Places  of  Worship  in  House  of 
Consul,  265,  273 

Haslang,  Count  (Bavarian  Ambassador), 
Claims  of  Privileges  by  Persons,  as  Ser- 
vants of,  221 

Heffters,  1,  3,  16,  36,  37,  41,  44,  64,  75, 
128,  130,  133,  135,  142,  148,  149,  172, 
174,  175,178,189,  194,233,  240,242, 
245,  246,  248,  249,  260,  263,  304. 

Hegel,  33 

Henry  II.,  of  France,  78 

III.,  of  Germany,  338,  354 

IV.,  338 

VII.,  of  England,  175 

VIII.,  Excommunication  of,  471 

Hermann  Belong,  Case  of,  303 

of  Luxemburg,  343 

Herodotus,  192 

Hertslet's  Commercial  Treaties,  67,  112, 
236,  434 

Hesse,  Elector  of,  Refusal  by  five  great 
Powers  to  recognise  his  Title  of  King,  at 
Congress  of  Aix-la-Chapelle,  39 

Hesse-Cassel  (Landgrave  of),  Ambassador  of 
Holland  at  Court  of,  accused  of  Mai-ad- 
ministration of  a  testamentary  Trust,  195 

■  Passport  to  Minister,  of,  at 

France,  Refused  for  Nonpayment  of  Debts, 
223 

Hilliger,  134 

Hoey  (M.  Van),  Case  of,  204 

Hoffmann,  75 

Hohenlohe,  Prince,  Circular  of,  to  the  Ba- 
varian ministers  (1869),  448. 

Holdernesse  (Earl  of),  English  Ambassador 
to  Venice,  Arrest  of,  by  Austrians,  203 

Holland,  Guarantee  of,  for  Succession  to 
British  Throne  after  Death  of  Queen 
Anne,  86 


Holstein,  Duke  of,  Envoy  Extraordinary  of) 
216 

Hooker's  Ecclesiastical  Polity,  328,  358 

Hostages,  78 

Hotel  of  Ambassador,  Inviolability  of,  234. 
Use  of,  as  an  Asylum  for  Refugee  Of- 
fenders, 235 

Huber,  135 

Hubertsburg,  Treaty  o£  76 

Huberus,  177,  197 

Hue  (M.),  Voyage  dans  le  Thibet,  341 

Hudson  (Sir  J.),  29 

Hume  (Mr.),  Motion  in  House  of  Commons 
(1834),  respecting  Rosso-Dutch  Loan, 
115 


Ihering,  Rudolph,  184 

In  Coena  Domini  (Papal  Bull),  369.  Papers 
relating  to,  370 

Income-Tax,  Foreigners'  Exemption  from, 
through  having  share  in  Public  Funds, 
14 

India,  British  Governor-General  of,  157 

Inglis  v.  Trustees  of  the  Sailors'  Snug 
Harbour,  219 

Innocent  III.,  347 

IV.,  Frederick  II.  deposed  by,  352 

Inoyosa  and  Colonna  (Spanish  Ambassa- 
dors), Case  of,  for  label  against  the 
Duke  of  Buckingham,  201 

Institutes.  See  Roman  Law.  Coke's,  175, 
196 

Insults  to  States,  43.  To  outward  Insignia 
of  States,  46.    To  Flag  of  Ditto,  46 

Internuncio,  what  Class  of  Minister,  243 

Interpretation  of  Treaties,  89.  See  Treaties 

Ireland,  Union  with,  Proclamation  of  George 
III.,  with  respect  to  Colours,  tobe  carried 
by  Merchantmen  of  United  Kingdom,  51 

Israelites,  Inviolability  of  Ambassadors 
acknowledged  by,  183 

Italian  Government,  Memorandum  of,  on 
Roman  Question  (1870),  417,  446.  Sta- 
tutes of,  respecting  the  Pope  (1871),  60, 
447 

Italy,  Kingdom  of,  448,  449 


James  IL,  Recognition  of  Son  of,  resented 

by  Great  Britain,  25 
Jarry  (M.),  le  President,  138 
Jenkins  (Sir  Leoline),  Life  of,  51,  54,  96 
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Jenkinson  (Mr.,  afterwards  Earl  of  Liver- 
pool), Defence  of  the  Conduct  of  Great 
Britain  (in  1758),  respecting  the  Protes- 
tant Succession  to  British  Throne,  86 

Jerusalem,  Establishment  of  Bishopric  of, 
482,  488.  Patriarch  of,  Letter  to  the 
Archbishop  of  Canterbury,  508 

Jerri s  (Lord  Chief  Justice),  Decision  of,  in 
the  Case  of  M.  Drouet  (Belgian  Minister), 
224 

John  IV.  (King  of  Portugal),  Ambassador 
of,  admitted  by  England,  153 

XXDL  (Pope),  364 

Joseph  II,  Emperor  of  Austria,  238,  339 

Julius  II.,  60,  78,  317 

Junius,  Letters  of,  42 

Jurisdiction  (Civil),  of  Her  Majesty  in 
Countries  out  of  Her  Dominions,  313 


Kainardgi,  Treaty  of  1774  between  Turkey 

and  Russia,  149 
Kaltenborn,  Grundsatze    des  Fraktischen 

Europaischen  Seerechts,  268 
Kent,  Commentaries  of,  263,  280 
Kent,  Case  o£  233 
King  (the)  v.  Benson,  Case  of.    See  Cases, 

List  of. 
Klinkhammer,  67 
Kluber,  16,  36,  37,  41,  47,  59,  60,  61,  64, 

69,  70,  71,  74,  75,  76,  78,  79,  82,  128, 

131,  135,  J48,  149,  150,  155,  178,  179, 

193,  194,  197,  210,  215,  239,  240,  243, 

245,  246,  250,  255,  319,  452 
Knapp's  Privy  Council  Reports,  14 
Koch,  62,  67,  334,  336,  338,  339,  342,  343, 

376,  876,  386,  412,  488 


L'Atibespine  (French  Ambassador),  Case  of, 

for  Conspiracy,  199 
Laybach,  Congress  of  (1821),  55 
La  Have,  Triple  Alliance  of  (1717),  155 
Lamberty,  Memoires,  250 
Language  employed  in  Treaties,  &c.,  61 
Languedoc,  Negotiation  by  France  (1704), 
through  Mediation  of  England,  with  Re- 
formers of,  159 
Laurent,  Hist  du  Droit  des  Gens,  823 
Lebanon,  Treaties  with  respect  to  Chris- 
tians in,  507 
Leber,  Pieces  relatives  al'Hutoirede France, 
370 

3 


Legate  (Papal)  Provincial,  218.  A  latere, 
distinguished  from  Nuncios,  242,  497. 
Missi  or  Nuntii,  498,  Nati,  499 

Legation,  Secretary  of,  Privileges  of  Ex- 
territoriality to,  219 

Leibnitz,  326,  376 

Leo  UI.,  336 

X.,  78 

Leopold  II.  (Emperor  of  Austria),  62 

Lequeux,  Manuale  Compendium  Juris  Cano- 
nici,  327,  381,  392,  403,  404,  411,  415 

Leslie  (Bishop of  Ross)  Ambassador  of  Mary 
Queen  of  Scots,  153,  187,  198,  199,  245 

Levant,  Consuls  in,  Status  and  Jurisdiction 
of,  &o.,  312.    Statutes  relating  to,  318 

Libels  on  States,  44 

Liege,  Bishop  of,  221 

Liverpool,  Earl  of.    See  Jenkinson 

Livy,  322 

Locre,  Legislation  Civile,  280 

London  Merchants,  Petition  of,  to  House  of 
Commons,  19 

London,  Treaties  of,  129,  507 

Lord  of  the  Isles  (Steamship),  case  of  the 
Master  of,  for  wearing  Illegal  Colours,  51 

Lorieuz  cited,  342 

Louis  XI.,  208,  317,  382 

XII.,  382 

XIII.,  402 

XIV.,  62,  171,  402>  405 

XVL,  62 

Louisa  of  Savoy,  171 

Lyons,  Council*  of,  354 


M 


Mablv,  Droit  Public,  86,  87 
Mackintosh  (Sir  J.),  Miscellaneous  Works, 
19,  23.     Speech  on  the  Recognition  of 

rish  American  States,  24,  25,  43 
,  case  of,  v.  United  States,  146 
Madrid,  Treaty  of  (1526),  between  Francis 

I.  and  Charles  V.  confirmed  by  Oath,  77 
Magdalena  Steam  Navigation  Company  «. 

Martin,  216 
Manilla,  The,  Case  of,  35 
Mansfield  (Lord),  221,  307,  308 
Marca  (Petrus  de),  de  ConcordantiA  Sacer- 

dotii  et  Imperii  sui  de  Libertatibus  Ec- 

clesise  Gallicansfe,  391 
Marechale  de  Guebriant,  sent  to  Poland  to 

conduct  the  Princess  des  Gouzaques,  171 
Maritime  Ceremonials,  47.    To  whom  paid, 

ib.    What  they  consist  of,  ib.    Who  can 

claim  them,  48.  In  open  Sea,  49.  Manner 

of  paying  by  different  ships,  ib,    Ordon- 
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nance  of  King  of  France  with  respect  to, 
60.  Regulations  as  to  Colours,  61. 
British  Merchant  Vessels  must  Salute 
Ships  of  the  Navy,  63.  In  particular  Seas, 
distinguished  from  open  Seas,  ib.  Claim 
of  Venice  to  Maritime  Honours  in  the 
Adriatic,  53  ;  of  Geneva  in  the  Ligurian 
Sea,  ib.;  of  France  in  Portion  of  the 
Mediterranean,  ib.;  of  Denmark,  with 
respect  to  Ships  entering  the  Baltic,  ib. ; 
of  Great  Britain,  with  respect  to  Ships 
in  the  narrow  Seas,  53.  Treaties  relating 
to,  54 

Martens  (De)  Droit  des  Gens,  1, 12,  37,  38, 
41, 47,  48,  49,  55,  57,  58,  64,  74,  83,  85, 
128,  131,  135,  140,  141,  142,  148,  149, 
168,  170,  179,  194,  215,  237,  241, 
242,  243,  244,  246,  247,  248,  249,  250, 
251,  262,  253,  254,  262,  268,  291,  304. 
Causes  Celebres,  6,  16,  22,  39,  48,  142, 
199,  203,  204,  207,  209,  224,  230, 
236.  ReadeTraites,  62, 141,277.  Nouv. 
Rec.  315,  408.  Manuel  Diplomatique,  61. 
De  la  Religion  et  du  Culte,  319.  Le 
Guide  Diplomatique,  259,  263,  265,  292 

(De)  et  De  Cussy,  12,  28,  60,  54, 

60,  61,  263,  271 

Martin,  V.,  377 

Martin  (H.),  Histoire  de  France,  407 

Martin's  (American)  Reports,  119.  See  Re- 
ports, List  of 

Mason,  Vindiciae  Ecclesise  Anglicanae,  330 

Matamoras,  blockade  o£  21 

Maule  (Mr.  Justice),  Decision  of,  in  Case 
of  M.  Drouet  (Belgian  Minister),  226 

Maximilian,  Emperor  of  Mexico,  21 

Mecklenburgh  (Duke  of),  Title  of  Grand 
Duke  recognised,  39 

Meisel,  Cours  de  Stile  Diplomat,  40 

Mendoza  (Spanish  Ambassador),  Case  of, 
for  Conspiracy,  199 

Mensch  (De),  Manuel  Pratique  des  Consu- 
late, 292 

Merchant  Seamen's  Act  (7  and  8  Vic  c.  112). 
As  to  Consuls,  285.  Shipping  Act  (17 
and  18  Vic.  c.  104),  52.  As  to  Consuls, 
285.  Amending  Acts  (18  and  19  Vic. 
c.  91 ;  23  and  24  Vic.  c.  98),  285 

Merlin,  150,  152,  155,  156,  157,  158,  159, 
170,  174,  175,  190,  210,  211,  215,  217, 
230,  232,  234,  240,  241,  243,  254 

Milan,  Governor  of,  Ambassador  appointed 
by,  refused  by  Swiss  Cantons,  257 

Miles'  (American)  Reports.  See  Reports, 
List  of 

Milman  (Dean),  History  of  Latin  Christi- 
anity, 340,  344,  368 


Miltitz,  258, 260,  261,  262 

Minerva,  The,  61 

Ministers,  Public,  three  Classes  of,  GO. 
Regulations  for  the  Reception  of,  insti- 
tuted by  the  United  States  of  North 
America,  in  1783,  61.  Privileges  of,  fee 
Ambassador,  Different  Classes  of,  239. 
Class  distinguished  by  ceremonial  Ho- 
nours, 248.  Rank  of,  how  determined, 
245 

Miruss,  148,  168,  173,  174,  176,  176,  190, 
192,  193,  194,  210,  214,  234,  240,  241, 
242,  245,  246,  248,  249,  250,  251,  252, 
253,  254 

Modern  Consulates  in  Christian  Countries, 
263.     See  Consuls 

Molesworth,  Sir  W.,  Speech  of,  on  Cracow, 
112 

Monaldeschi,  put  to  death  by  Christina, 
ex-Queen  of  Sweden,  142 

Moniteur,  the,  874 

Montesquieu,  De  1' Esprit  des  Lois,  182, 
197,  321,  326 

Moser,  Die  Gesandten  nach  ihren  Rechten 
und  Pflichten,  245 

Muhlenbruck,  89, 106 

Muller's  Furstenbund,  344.  Reichstags- 
theatorum  unter  Friedrich  III,  385 

Munich,  Theological  Faculty  of,  443 

Munro,  President,  Message  of  (December 
1833),  19 

Minister,  Peace  of  (1648),  77.  Privileges 
of  Ambassadors  waived  at  Congresses  of, 
219.  Treaty  of,  Public  Minister  ap- 
pointed by  Spanish  Ambassador  to  nego- 
tiate, 156 

Muratori,  Annali,  335 

Muscovy,  Ambassador  of  Peter  the  Great, 
Czar  of,  arrested  in  London  for  Debt, 
228.    Duke  of,  460 


N 


Napoleon  L,  Emperor,  Title  of  Recognition 
of,  39.    Excommunication  of,  412 

■  III.,  Speech  of,  in  French  Cham- 

bers in  1860,  416.  Letter  of  to  M.  Thou- 
venel  (1862),  444 

Newspapers,  referred  to:  The  Times,  421, 
608.  Guardian,  411,  417,  477.  Tele- 
graph, 365.  Gazette  des  Tribunanx 
(French),  303.  Le  Moniteur,  374.  Gas- 
zetta  Ufficiale,  448.  H  Rinnovamento 
Cattolico,  448 

Neyron  (P.  J.),  de  Vi  Fcederum,  74 
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Nimegnen,  Treaties  of,  written  in  the 
Latin  Language,  62 

Nina,  The,  Gam  of,  269 

Noodt,  (Ger.\  Dissert  de  Relig.  ab  Imperio, 
Jure  Gentium  libera,  319,  396,  397 

Norfolk  (Duke  of),  put  to  death  for  Con- 
spiracy, 198 

Norway  and  Sweden,  Papal  Relations  with, 
460 

Novelise  of  Justinian.    See  Roman  Law 

Nuncios,  distinguished  from  Legates  a  la- 
tere, 212 


O 


Oath,  once  taken  as  a  Security  for  Perform- 
ance of  Treaty,  77.  Of  Allegiance  to  be 
taken  by  Roman  Catholic  Bishops  in 
Hanover,  form  of,  454 

(Ecumenical  Councils,  nature  of,  354. 
Subdivision  of,  ib. 

Oldenburgh,  Duke  of,  title  of,  recognised, 
39.  Claim  of  Consul  of  (Becker),  for 
Exemption  from  Arrest,  309 

Oppenheim,  16,  33,  36,  213 

Orleans  (Duke  of),  Triple  Alliance  of  La 
Haye  (1717),  negotiated  by  Cardinal 
Dubois,  during  Minority  of,  155 

(Duchess of),  Treaty  between  France 
and  England  negotiated  by,  171 

Otho  (Prince),  Treaty  of  Guarantee  that 
Greece  shall  form  a  monarchical  inde- 
pendent State,  under  Sovereignty  o£  87 

the  Great,  338,  347 

Ortolan,  263 

Ottoman  Porte,  Treaty  with  Austria  for 
Equality  of  Rank,  58.  Ancient  Maxim 
of,  with  respect  to  Language  of  Treaties, 
63.    Papal  Relations  with  Rome,  411 

Oxenstein  (Chancellor),  Government  of 
Stockholm  devolved  upon,  after  Death  of 
Gustavns  Adolphus  at  Lutzen  (1632), 
156.  Nominates  Grotius  as  Ambassador 
to  France,  who  was  refused  by  Richelieu, 
156 

P 

Pacca  (Cardinal),  Memorie  del,  412,  413, 

414 
Packman,    Lehrbuch    des    Kirchenrechts, 

324,  362,  367,  485 
Palmerston  (Lord),  Circular  of,  respecting 

Debts  of  foreign  States,  9.     Reply  of,  to 

Lord  G.   Bentinck's  Motion  respecting 

British  Bondholders,  11 
Pando,  149,  159,  168,  177 


Papacy,  increase  of,  after  Death  of  Charle- 
magne, 338.    Roman  Church  under  Con- 
stantino, 339.     Decretals  in  the  Corpus 
Juris  Canonici,  and  Principles  contained 
therein  at  variance  with  International 
Law,  347.    International  Status  of,  be- 
tween the  Period  of  Promulgation  of  the 
Canon  Law  and  the  Council  of  Trent, 
375.    Height  of  Papal  Power,  ib.    Prag- 
matics and  Pragmatic  Sanctions,  begin- 
ning of,  378.     Concordata  between  the 
Roman  See  and  Independent  States,  378. 
International  Relations  of  Rome  with 
the  Church  of  France,  880.    Pragmatic 
of  St.  Louis,  382.    German  Concordata 
with  the  See  of  Rome,  385.    The  Coun- 
cil of  Trent,  and  its  Effect  upon  Inter- 
national   Relations,   389.    Rule    as    to 
Papal  Infallibility  (1870),  389.    After 
the  Treaty  of  Westphalia,    393.    En- 
cyclic   Quanta   cura,    374,     393,    399. 
Vatican  Council  (1870),  374,  399,   416, 
510.    International  Relations  o£  with 
foreign  States  in  which  a  Roman  Catho- 
lic Church  is  established,  during  Period 
of  Reformation  and  present  Time,  401. 
Relations  of,  with  France,  401.    Moni- 
torio  di  Parma,  408.    Relations  of,  with 
Austria,  414;  with  Spain,  422;  Portugal, 
431;  Two  Sicilies,  434;  Sardinia,   438; 
Tuscany,  441;  Bavaria,  442.    Interna- 
tional Relations  of,  with  foreign  States 
in  which  a  Protestant  Church  is  estab- 
lished, 450 ;  with  Prussia  and  Hanover, 
453  ;  with  German  Protestant   States, 
455  ;  with  Saxony,  458 ;  with  Denmark, 
460;  with    Sweden    and  Norway,  ib.; 
with  Wurtemburg,  t&.;  with  Switzerland, 
461.     International  Relations  of,  with 
States  in  which  a  Branch  of  the  Catholic 
Church  not  in  communication  with  Rome 
is  established,  464.    Relations  of,  with 
Russia,    465  ;  the  Porte,  ib. ;  Greece, 
466;  England,  467.  The  Electors,  Minis- 
ters, and  Courts  of  the  Pope  considered 
in  their  Relation  to  foreign  States,  484. 
England  and  Rome,  501.    See  Pope 

Papal  Government,  Quarrel  with  Republic 
of  Venice  (1364),  on  account  of  Outrages 
on  Consuls  of  Republic,  302 

Papers,  Parliamentary  : —  Correspondence 
respecting  Arrest  of  Mr.  Harwood,  Cor- 
respondent of  Morning  Chronicle,  by 
the  Austrian  Authorities  at  Vienna 
(1852-3),  laid  before  Parliament  (1853), 
3.  Debates  in  Parliament  on  the  Affairs 
of  Greece  and  the  Claims  of  Don  Pacifico 
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(June,  I860),  8.  Respecting  the  Sink- 
ing of  six  British  vessels  in  the  Seine 
by  Prussian  troops  (1871),  7.  In  the 
Case  of  Mr.  Worth  (1871)*  5.  Respecting 
Treaty  of  ( 1 856),  78.  Petition  of  London 
Merchants,  presented  to  House  of  Com- 
mons by  Sir  J.  Mackintosh,  19.  Treaty 
of  Amity,  Commerce,  and  Navigation  be- 
tween His  Majesty  and  the  United  Pro- 
vinces of  Rio  de  la  Plata  (signed  Buenos 
Ayres,  Feb.  2,  1825,  presented  to  Parlia- 
ment, May  16,  1825),  28.  Papers  rela- 
tive to  the  Affiurs  of  Greece  (published 
in  London,  1835),  33.  Report  from  the 
Select  Committee  on  Consular  Estab- 
lishments, laid  before  Parliament  10th 
Aug.  1835,  268.  Papers  laid  before 
Parliament  respecting  Her  Majesty's 
Jurisdiction  in  the  Levant  (1845),  312. 
Papers  laid  before  Parliament  as  to 
Bull  In  CotnA  Domini,  Requisition  of  the 
Attorney-General  Seguier,  370.  Corres- 
pondence relating  to  Rome,  laid  before 
Parliament  (1870),  446,  449,  502.  Cor- 
respondence between  Viscount  Palmer- 
eton,  the  Marquis  of  Normanby,  and 
Prince  Castalcicala,  laid  before  Parlia- 
ment June  15,  1849,  602.  See  Corres- 
pondence 

Pappenheim  (La  Baronne  de),  219 

Paris,  Treaty  of,  76,  129 

Parliamentary  Papers,  420,  422,  424,  427, 
428,  431,  432,  434,  437,  438,  440,  441, 
442,  453,  454,  455,  456,  458,  460,  461, 
462,  464,  466.     See  Papers 

Parma,  Monitorio  de,  408 

Paschal,  (Pope),  Restoration  of  City  of 
Rome  to,  335 

Pastor  ^Eternus  (Papal  Bull),  399,  400 

Pater  Patratus,  185 

Patriarchate  of  Constantinople,  327,  603- 
511.  rofids  with  Greek  Church  (1850), 
606 

Pauli  Jos.  de  Riegger,  Institutions  Juris- 
prudentta  Ecclesiastics?,  419 

Pays  de  Vaud,  Hypothecation  o£  by  the 
House  of  Savoy,  79 

Peel  (Sir  R.),  Speech  of,  in  Debates  on  Cra- 
cow, 112.  Remarks  on  Despatch  of  Lord 
Castlereagh  (13th  February,  1815),  re- 
specting Kusso-Dutch  Loan,  117.  Speech 
respecting  case  of  Mr.  Pritchard,  British 
Consul  at  Tahiti,  267 

Penalty,  for  carrying  prohibited  Colours  by 
Ships,  53 

Pendant.      See  Colours 

Pepin  d'Heristal,  333 


Pepin-le-Bref,  333 

Peray  (M.  Michel  du),  383 

Personalty  of  Ambassador,  Exemption 
from  Civil  Jurisdiction  of  foreign  Coun- 
try, 213 

Peter  the  Great,  Czar  of  Russia,  Assump- 
tion of  tide  of,  37 

Peters1  American  Reports,  219 

Philip  of  Swabia,  347 

—  IL,  order  of,  with  respect  to  mari- 
time Honours,  49 

r-  in.,  of  France,  358 

IV.,  the  Handsome,  359 


Fhillimore  (Burn's)  Ecclesiastical  Law 
468.  Case  of  the  Seizure  of  the  Southern 
Envoys,  160, 161 

PhiUippe'  Kirchenrecht,  836, 352,  358,  362, 
376,  377,  388,  406,  419,  420,  442,  443, 
452,  453,  454,  456,  456,  468 

Philippines,  Spanish  Governor  of  the,  157 

Pierre  Pithou,  403 

Pius  IX.  Correspondence  with  the  King  of 
Sardinia,  26.  His  territory  added  to  the 
Kingdom  of  Italy,  446.  Letter  of,  to 
KingofPrussia(1870),451.  Letter  of,  to 
Archbishop  of  Paris  (1865),  416.  Ency- 
clical letter  of  1848,  509 

Pichler,  Dr.  A.,  503-605 

Plank,  Geschichte  der  Christlich-kirchlichen 
Gesellschaftsverfassung,  332 

Poland,  Treaty  with  Prussia  (1773),  62. 
Pledged  Crown  Jewels  to  Prussia,  79 

Polybius,  322 

Pomponius,  186 

Pope,  how  elected,  489.  Legates  of,  496. 
Roman  Courts  and  foreign  States,  491. 
Deposition  of,  500.  For  other  matters 
connected  with,  see  Papacy,  &c 

Popery  Law,  Tracts  on  the  (by  Burke), 
472 

Portalis  (Jean  Etienne),  821,  344,  875, 
464 

(Vicomte  Frederic),  322,  368,  376, 

898,  464,  484,  501 

Portugal,  Revolt  of,  from  Spain,  24.  Law 
of,  as  to  Privileges  and  Exterritoriality 
of  Ambassadors,  230.  Relations  with 
Rome,  430 

Pothier,  Evans'  Translation  of,  89,  99, 100, 
108, 119 

Pragmatic  Sanction,  84,  378.     See  Papacy 

Praemunire,  Statutes  relating  to,  467,  468 

Prefectures,  Division  of  the  Roman  Empire 
into,  by  Constantino,  326 

Prendergast,  Law  relating  to  Officers  of  the 
Navy,  by,  61 

Prioleau  v.  United  States,  144 
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Pritchard  (Mr.),  British  Consul  at  Tahiti, 
Arrest  of,  by  French  Commandant,  267 

Proclamations,  insulting,  Right  of  Redress 
for,  43 

Property  of  Subjects  liable  to  Debts  of 
State,  14 

Protection,  Right  of  Citizens  to,  in  foreign 
Countries,  3  ;  on  board  British  Ships  to 
Refugees,  282 

Protestant  Succession  in  England,  Treaties 
of  Guarantee  relating  to,  81,  85.  States 
(German),  Relations  with  Rome,  466 

Protocols  in  Papers  laid  before  Parliament, 
129 

Provisoes,  Statutes  of,  467 

Prussia,  Enactment*  as  to  Privileges,  &c, 
of  Ambassadors,  231.  Regulations  as  to 
Consuls  put  forth  by,  292.  Relations 
with  Rome,  463,  King  of,  accepts  the 
title  of  Emperor  of  Germany  (1871),  37. 
Letter  of  to  Pius  IX.  461 

Putman,  J.  L.  E.,  61 

Putter,  190 

Puttlingen  (De),  231 

Pythagoras,  183 
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Quadruple  Alliance  (1718),  62 

Quanta  cura  (Papal  Bull),  374,  393,  399 

Quintilianus,  97,  106,  121 


Radstadt,  Peace  of,  62 

Ranke,  334,  335,  412 

Ratification  of  Treaty,  75 

Ravenna,  Archbishop  of,  189,  339.  Exar- 
chate of,  335 

Rayneval  (De),  Instit.  de  Droit  de  la  Nature 
et  des  Gens,  319 

Rechberger,  Enchiridion  Juris  Eoclesias- 
tici  Austriaci,  419 

Recognition  of  States,  16.  Occasion  for  its 
Application,  17.  Of  two  kinds,  virtual 
and  formal,  18.  Of  Titles  of  Dignity, 
87 

Recreance,  Lettres  de,  256 

Reiffenstuel,  Jus  Canon-  Univ.,  870 

Religion  and  the  State,  317.  How  con- 
nected with  the  State,  319.  Right  of 
State  to  superintend  within  its  territorial 
Limits  all  religious  doctrines,  &c.,  320. 
Collegium  licitum  of  the  Church,  325. 
Connexion  between  Church  and  State, 


.  identical  with  Connexion  between  the 
Church  and  the  Roman  Empire,  826. 
The  Roman  Empire  under  Const  antine, 
divided  into  four  Prefectures,  326.  Pre- 
fectures divided  into  Dioceses  or  Vica- 
riates, 327.  Ecclesiastical  Patriarchates 
of  Rome,  Constantinople,  &c,  ib.  The 
Tendency  and  Object  of  Christianity,  328. 
Church  under  Constantino,  329-339; 
during  Time  of  Pepin-le-Bre£  333;  of 
Charlemagne,  335.  Identity  of  Church 
and  State,  837.  Growth  of  Authority 
and  Pretensions  of  the  Pope  after  Death 
of  Charlemagne,  338.  Collision  between 
Church  and  State,  342.  Rights,  claimed 
bv  temporal  Sovereign,  Jura  majestatis 
area  sacra,  342.  Claim  of  Roman  Pontiff 
to  Title  of  Pope,  to  the  Exclusion  of  all 
other  Bishops,  342.  The  Corpus  Juris 
Canonici,  345.  See  Papacy  and  Corpus 
Juris  Canonici,  &c 

Report,  Parliamentary.    See  Papers 

Reports  of  Cases.  See  Lists  of  Reports  at 
Beginning  of  this  Volume 

Republics  (South  American),  Recognition 
o£  by  Great  Britain,  27 

»  (French),  ib. 

— —  (great),  their  rank  among  States, 
61 

Responsales,  189 

Revolution,  French  (1791),  68 

Revue  Etrangere»  231 

Rhine,  Confederation  of,  Assumption  of 
new  Titles  by  old  Potentates,  39 

Richard  I.,  Captivity  of,  in  Austria,  208 

Richelieu  (Governor  of  France),  Refusal  to 
receive  Grotiua  as  Ambassador  to  France, 
156.    Arrest  of  Elector  Palatine  by,  209 

Rights  incident  to  Equality  of  States.  See 
Equality 

Rio  de  la  Plata,  Treaty  between,  and  Great 
Britain,  28 

Ripperda  (Duke  of),  Case  of,  235 

Robertson's  (Ecclesiastical)  Reports.  See 
Reports 

Robespierre,  826 

Robinson's  (Admiralty)  Reports.  See  Re- 
ports 

Robson  v.  The  Huntress,  270 

Rodolph,  Emperor,  354 

Rome,  ancient,  184.  When  Christian 
Church  planted,  326.  Divided  into  four 
Prefectures  by  Constantine,  326.  Pope 
of.    See  Papacy 

Roman  Catholics,  Reoort  from  Committee 
on  Regulation  of,  in  foreign  Countries, 
407 
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Boss,  Bishop  of.    See  Leslie 

Rossi,  Letter  of  Guizot  to,  415 

Royal  Honours,  56 

—  Navy,  Ships  of,  Contempt  in  British 
Merchant  Vessels  to  pass  without  making 
required  Salutes,  53 

Baynaldus,  376 

Bousset,  Supplement,  78 

Russell  (Lord  John),  Letter  to  Sir  J.  Hud- 
son, 29,  445.  Speech  of,  Debates  on 
wCracow,,,  112 

Bussia,  Recognition  of  Peter  the  Great's  Title 
as  Emperor,  37.  Treaty  with  Denmark 
with  reference  to  maritime  Honours,  54. 
Claims,  with  France  and  Spain,  Precedence 
over  other  States,  58.  Convention  with 
Great  Britain  and  King  of  Netherlands 
(1815),  Busso-Dutch  Loan,  111.  Treaty 
with  Great  Britain  (1831)  ditto,  114. 
Enactment  of,  as  to  Disputes  against 
Members  of  Embassy,  231.  Law  as  to 
Privileges,  &c,  of  Ambassadors,  231. 
Regulations  as  to  Consuls  put  forth  by, 
292,  Relations  with  Borne,  465 

Bussian  Church.    See  Constantinople 

Russo-  Dutch  Loan,  Conduct  of  Great 
Britain  with  respect  to  the,  111.  Conven- 
tions entered  into  respecting,  111,  113. 
Motion  of  Mr.  Hume  in  the  House  of 
Commons  in  1847,  respecting,  115.  Ditto 
of  Lord  Dudley  Stuart  in  1854,  1 17 
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Ratnerfbrth,  89,  90,  93,  94 
Ryswick,  Treaty  of,  62,  78 
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Sa  (Da),  Brother  of  Portuguese  Ambassa- 
dor, case  of,  for  Murder,  204 

Saalfeld,  36,  37,  263 

Sails,  Salutes  by,  58 

Samwer,  Becueil  de  Traites,  606,  607 

Sardinia,  King  of,  Letter  to  Pius  IX.  (I860), 
28, 444.  Proclaimed  King  of  Italy,  446. 
Relations  with  Borne,  438 

Sauter,  Fundam.  Jur.  Eccl.  CathoL,  379 

Savigny,  89,  91,  101,  102,  104,  106,  126, 
335,  340,  393 

Savoy,  House  of,  hypothecated  the  Pays  de 
Vaud  to  the  Cantons  of  Berne  and  Frey- 
burg,  79 

Saxony,  Relations  with  Rome,  458 

Scheldt,  Attempt  to  open  the  Navigation  of, 
by  Emperor  of  Austria,  46 

Schmals,  36,  38,  72 

Schmauss,  24,  59,  62,  77,  78,  80,  88,  84, 
86,  265,  376,  434 

Schoell,  Archives  Historiques  et  Politiques, 
412 

Schram,  Institutiones  Juris  Ecclesiastici 
Publici  et  Privati,  &c,  419 

Schroeckh,  J.  M.  Christliche  Kirchenge- 
schichte,  342,  387 

Scots  (Mary  Queen  of),  Case  of,  46,  143, 
153,  187,  198,  245 

Scott,  Sir  William,  122.    See  Stowell 

Sea,  Portion  of,  occupied  by  Fleet,  48 

Secretary  of  State,  Approval  of,  necessary 
to  the  Appointment  of  Vice-Consuls,  283. 
Vice-Consuls  cannot  act  without  Sanction 
of,  ib.  Consul  to  transmit  List  of  Vice- 
Consuls  under  him  to,  284 

Semiramis,  H.  M.  S.,  Complaint  against 
Master  of  the  Native  for  passing  without 
Saluting,  53 

Senard,  M.,  417,  446 

Seneca,  107. 

Shakespeare,  360,  352 

Simons1  Reports.     8ee  Reports 

Sismond  de  Sismondi,  441 

Solon  (M.),  Case  of,  138 

Soller  (M.)  Case  of,  303 

Sophia  (Princess),  Succession  to  British 
Throne,  85 

South  American  Republics,  Mr.  Canning's 
Reply  to  Spanish  Minister  on  Recog- 
nition of,  23,  25 

Southern  Envoys,  seizure  of,  160, 161 


Sovereigns,  Assumption  of  new  Titles  by,  36. 
Rights  of,  Subjects  of  International  Law, 
127.  International  Status  of,  128.  Sove- 
reignty of  State  may  be  invested  in  one 
or  more  Individuals,  128.  Rights  of,  at 
Home,  129 ;  abroad,  ib.  To  redress  in 
foreign  Courts  of  Justice,  ib.  Jurisdiction 
of  foreign  Courts  over  Suite  of,  while  in 
foreign  country,  130.  Exemption  of,  from 
Criminal  Jurisdiction,  131.  Privileges  of 
Exterritoriality  extended  to  moveable 
Effects  of  foreign  Sovereigns,  133.  Ex- 
empt from  Custom  Duties,  134.  Likewise 
Goods  destined  for  foreign  Sovereign  or 
his  family  in  transit  through  foreign 
countries,  ib.  Distinction  between  move- 
able and  immoveable  property  of,  134. 
Case  of  the  King  of  Prussia  in  the 
Matter  of  the  Succession  to  the  Princi- 
pality of  Orange,  135.  Practice  of  Eng- 
lish Courts  in  favour  of  Exemption  of 
Sovereigns  in  matters  of  private  con- 
tract, 136.  Decisions  in  French  Courts, 
137.  Disputes  between  two  Sovereigns 
as  to  the  Right  of  Ownership  of  Private 
Property,  where  to  be  tried,  140.  Nations 
may  invoke  the  Arbitration  of  third 
country,  140.  How  far  Armies  of  a 
Nation  may  be  employed  in  vindicating 
the  Private  Rights  of  their  Sovereign, 
141.  Family  of  the  Sovereign,  141. 
Rights  of  Sovereign  cease  on  his  civil  as 
well  as  natural  Death,  142.  Deposition 
or  Abdication  of,  ib.  Foreign  Sovereign 
becoming  Suitor  in  the  Courts  of  another 
country,  143.  Right  of  Embassy,  during 
Minority  of  Sovereign,  lodged  in  Re- 
gency, 155.  May  waive  Rights  due  to 
them  in  the  person  of  their  Ambassador, 
181 
Spain:  claims,  with  France  and  Russia, 
Precedence  over  other  States,  58.  Be- 
comes Guarantee  for  Succession  to  British 
Throne,  after  Death  of  Queen  Anne,  86. 
Proceedings  against  Ambassador  of,  in 
English  Court,  224.  Law  of,  as  to  Privi- 
leges, &c.,  of  Ambassadors,  230.  Regu- 
lations promulgated  by,  respecting  Con- 
suls, 291.  Relations  with  Rome,  422 
Spiritual  Powers,  foreign.  See  Papacy 
Spittler,  Geschichte  des  Papstthums,  359 
Springer  (Swedish  Merchant),  case  of,  236 
Stanhope  (Lord),  English  Ambassador  at 

Madrid,  235 
Stanley  (Lord),  21 
State  Papers,  27.    See  Papers 
States,  North  American,  Recognition  of,  by 
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France,  25,    Regulations  of,  as  to  Cere- 

.  moniala  instituted  for  Reception  of  foreign 
Ministers,  61.  Law  of,  relating  to  Ex- 
territoriality of  Ambassadors,  228 

States,  Rights  of,  incident  to  Equality,  1. 
To  protect  their  Citisens  in  foreign 
Countries,  4.  Debts  of,  8.  Property  of 
Subjects  liable  to  Debts  of,  14.  Marks  of 
Honour  and  Respect  between,  41.  Right 
of,  to  maintain  and  preserve  Reputation, 
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Invasion  of  such  Rights,  ib.  Right  of,  to 
confer  what  Titles  of  Dignity  they  Please, 
46.  Insignia  of,  Insults  offered  to,  46. 
Competency  of,  to  renounce  Rights,  65. 
Rules  with  regard  to  Precedence  at  Con- 
ferences, 55.  Right  of,  to  international 
Privileges  not  affected  by  Change  of 
Constitution,  57.    Rank  of,  68 

Status  of  Consuls,  Treaties  illustrating,  277. 
International,  of  foreign  spiritual  Powers, 
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Repealed  by  34  Vict             480,  481 

14  &  15  Vict  c.  99  124 

17  &  18  Vict  c  104  62,285 

18  &  19  Vict.  c.  42  284 
18  &  19  Vict.  c.  91  285 
23  &  24  Vict  c  98                          285 

34  Vict  480,  481 

Stephen  II.  (Bishop  of  Rome),  334 

Stephens'  (Blackstone),  197,  228 

Story,  American  Constitution,  89, 120,  173. 
On  the  Conflict  of  Laws,  13 

Stowell  (Lord),  Judgment  of,  in  the  Caro- 
line, 162,  165 ;  in  the  Indian  Chief,  310, 
311 

Strype,  143 

Stuart  (Lord  Dudley),  Motion  of,  in  House 
of  Commons  (1854),  respecting  Russo- 
Dutch»Loan,  117 

Suarez,  89 

Suite  of  Ambassador,  Exemption  of,  from 
Civil  Jurisdiction  of  foreign  country,  21 8 
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Sully  (Due  de),  French  Ambassador,  Case 
against  one  of  Retinue  of,  for  Murder,  200 

Sweden,  Treaty  with  England  (1666),  122, 
Relations  with  Borne,  460 

Switzerland,  Alliance  with  France  (1777), 
78.    Relations  with  Rome,  461 

Syllabus,  the,  874,  399,  416 


Tahiti,  Arrest  of  Mr.  Pritchard,  British 
Consul  at,  260 

Talbot  (Lord  Chancellor),  Judgment  of,  in 
Barbutfs  Case,  305 

Taparelli,  F.  Luigi,  328,  330,  331 

Taxes,  Exemption  of  Ambassador  from, 
232.    See  Income  Tax 

Ternaux  (MM.)  et  Compagnie,  Affiures  de, 
contre  la  Bepublique  d'fiaiti,  137 

Teschen,  Treaty  of,  Guaranteeship  of  Rue- 
sia(1799),  76,  84 

Tetot,  Repertoire  des  Traites  de  Faix,  434, 
607 

Theodosius  H,  332 

Thomassinus,  Vetus  et  Nova  Eccles.  Dis- 
cipl.,  483,  497 

Thuanus,  Histor.  sui  Temporis,  370,  389, 
392 

Thurloe's  State  Papers,  202 

Tindal,  203 

Titles  of  Dignity,  Recognition  of,  by  States, 
36.  Assumption  of  new,  36.  Bight  of 
States  to  confer,  46.  Ecclesiastical,  an 
Act  to  prevent  the  Assumption  of,  in 
Great  Britain,  480 

Treaties,  Language  of,  61.  Bight  of  every 
independent  State  to  enter  into,  66. 
Value  and  Utility  of,  66.  Treaty,  break- 
ing State,  66.  Writers  upon,  %b.  Sub- 
ject of,  ib.  Object  of,  67.  Parties  to,  ib. 
Period  of  Time  when  contracted,  ib. 
Certain  international  Engagements  not 
strictly  Treaties,  69.  Considered  with 
reference  to  Occasion  and  Object  o£  69. 
Whether  contracted  for  definite  or  inde- 
finite period,  ib.  Who  may  contract,  ib. 
As  to  States  professing  different  Reli- 
gions, 70.  Subordinate  Corporations  in 
a  State  cannot  enter  into  a  Treaty  with 
a  foreign  State,  71.  Reciprocal  Consent 
of  both  contracting  Parties  indispensable 
to  the  Validity  of,  i6.  Difference  between 
private  Contracts  and  public  Treaty  with 
respect  to  Consent  of  Parties,  ib.  As  to 
the  Consideration  for,  72.  Revoking 
Consent  to,  ib.    How  Consent  expressed 


or  signified,  74.  Declaration  of  Consent 
need  not  be  in  Writing,  74.     Must  be 

Etsitive  and  clear,  ib.  What  may  be  the 
wful  Subject  of,  ib.  Cannot  contain 
Engagements  inconsistent  with  those 
made  with  other  States,  ib.  Ditto  En- 
gagements contrary  to  Morality  and 
Justice,  76.  Invalid  on  the  Ground  of 
physical  Impossibility,  ib.  Ratification 
of,  by  Government  of  contracting 
country,  ib.  Confirmation  of,  76.  Ad- 
hesion by  new  Sovereigns  to  old 
Treaties,  lb.  Renewal  of,  77.  Modes 
of  confirming  and  securing  Perform- 
ance o£  ib.  Confirmation  by  Oath,  ib. 
Hostages,  78.    Pledges,  ib. 

Guarantee. — That  a  State  shall  maintain 
a  particular  Status  towards  other 
Powers,  80.  That  it  shall  do  a  par- 
ticular Act,  81.  To  defend  the  par- 
ticular Constitution  or  Bights  of  a 
Country,  ib.  To  defend  a  particular 
Constitution  or  Territory  generally 
against  all  Attacks,  foreign  or  domestic, 
ib.  Of  France,  Sweden,  &c.,  at  the 
Peace  of  Westphalia  (1648),  82.  Ditto 
confirmed  by  Treaty  of  Hanover  (1725) 
between  Great  Britain  and  Prussia,  83. 
Austria  and  Prussia's  Intervention 
(1792)  in  the  War  of  French  Revolu- 
tion, ib.  Of  France  and  Russia  for 
Succession  to  the  Kingdom  of  Bavaria 
by  Treaty  of  Teschen  (1779),  84.  Be- 
tween Austria  and  Spain,  &c.,  as  to 
Succession  to  Throne  of  Austria, 
commonly  called  the  Pragmatic  Sanc- 
tion, tf.  Of  the  Great  European  Powers, 
with  reference  to  the  Duchies  of  Den- 
mark, 86.  For  the  Succession  to  the 
British  Throne  after  Death  of  Queen 
Anne,  ib.  Of  France,  Great  Britain, 
Russia,  and  Bavaria  concerning  Greece, 
87.  As  to  the  Separation  of  Holland 
and  Belgium,  88 

Interpretation  of,  89.  What  is  meant  by 
Interpretation,  90.  Distinction  be- 
tween Laws  and  Covenants  or  Trea- 
ties, 9 1 .  Interpretation,  authentic,  92. 
Usual,  93.  Doctrinal,  ib.  Gramma- 
tical, ib.  Literal,  94.  Construction 
of  Words,  ib.  To  be  drawn  from 
Consideration  of  the  whole  Instrument, 
96.  Different  Meanings  to  same  Term 
in  a  Treaty,  96.  Technical  Words  to 
be  construed  according  to  technical 
Meaning,  96.  Doubt  as  to  Intention 
by  Uncertainty  or  Impropriety  of  Lan- 
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Interpretation  of—continued 

guage,  97'  Logical  Interpretation,  ib. 
General  Rules  for,  ib.  Kule  of  Con- 
sidering the  Ground  of,  or  Reason  for, 
Treaty,  98.  Rule  of  comparing  Treaty 
in  Dispute  with  other  Treaties,  ib. 
Rule  of  having  Regard  to  the  Conse- 
quences of  a  particular  Construction,  99. 
Where  Provision  or  Clause  capable  of 
two  Significations,  ib.  Where  Provi- 
sion or  Sentence  conveys  two  Meanings, 
ib.  Ambiguity  in  Terms  of  Treaty,  100. 
Usual  Clauses,  though  not  expressed, 
held  to  be  contained  in,  ib.  Uncertainty  . 
through  Incompleteness  of  Language, 
ib.    Ambiguity  of  single  Expressions, 

101.  Ditto  from  general  Construction, 

102.  General  Rules  applicable  when 
Doubt  arises  from  both  Causes,  103. 
Doubts  from  Impropriety  of  Expres- 
sion, 104.  Extensive  Interpretation, 
106.  Restrictive  Ditto,  108.  Cause 
of  Contract  ceasing,  Obligation  ceases, 
110.  Influence  of  Necessity  upon  the 
Performance  of  the  Obligation,  110. 
Treaties  concluded  to  preserve  Balance 
of  Power  liable  to  Change,  111.  C  in- 
ventions entered  into  by  Great  Britain 
with  the  Netherlands  (1814)  and 
Russia  (1816),  with  respect  to  the 
Russo-Dutch  Loan,  111,112.  Rule  of 
Interpretation  when  unforeseen  and 
unprovided-for  Events  occur,  Eadem 
Ratio,  idem  Jus,  117.  Provisions  in 
Treaty  in  expectation  of  particular 
Events,  ib.  Examples  as  to  Limit  or 
Extension  of  Agreement  expressed  in 
Treaties,  how  construed,  118.  Things 
favourable  and  things  odious,  how  con- 
strued, 119 

Collision  of  \ — Rules  regarding,  121.  Sti- 
pulation permissive  yields  to  one  that 
commands,  ib.  Ditto,  to  be  performed 
at  any  time  yields  to  one  to  be  per- 
formed forthwith,  121.  Prohibitory 
Stipulation  preferred  over  one  which 
is  imperative,  1 22.  Particular  has  Pre- 
cedence over  general  Stipulation,  ib. 
Prohibition  with  Penalty  attached, 
Preference  over  that  which  has  not,  ib. 
Rule  derived  from  Consideration  of 
Dates  of  Treaties,  123.  More  consi- 
derable of  two  Duties  to  have  Prefer- 
ence, ib.  Effect  of  War  and  subsequent 
Peace  upon  existing  Treaties,  126. 
Cases  decided  in  the  British  and  Ame- 


Treaties 

Collision  of—continued 
rican  Courts,  involving  the  Construc- 
tion and  Interpretation  of  Treaties,  ib. 
Treaties  (particularly  referred  to). — 
Treaty  of  Amity,  Commerce,  and  Navi- 
gation between  Great  Britain  and  the 
United  Provinces  of  Rio  de  la  Plata 
(Feb.  2,  1&26),  28.  Protocol  Separe 
of  five  great  Powers  at  Congress  of 
Aix-la-Chapelle  (11  Octobre,  1818) 
as  to  Recognition  of  New  Title  by 
Elector  of  Hesse,  39*  Treaties  as  to 
Salutes  by  Guns,  48.  Act  (final)  of 
the  Congress  of  Vienna  (1815)  as  to 
Language  used  for  Treaties,  62.  Treaty 
of  Teschen  (1779),  76,  84.  Treaties 
confirmed  by  Oath,  77.  Treaty  of 
Westphalia  (1648),  82,  398.  Of  Lon- 
don, between  England,  France,  Turkey, 
and  Russia  (1856,  1871),  73.  Of 
Paris  (1856),  129.  Of  London  (1852), 
between  France,  England,  Russia,  and 
Bavaria,  507 ;  also  of  1863,  between 
France,  England,  Russia,  and  Den- 
mark, 507.  See  Lebanon.  Of  Han- 
over (1725),  between  Great  Britain 
and  Prussia,  83.  Between  France,  Great 
Britain,  Russia,  and  Bavaria  (1832)  as 
to  Greece,  87.  Between  Austria, 
France,  Great  Britain,  Prussia,  Hol- 
land, and  Belgium  (1839),  relative  to 
Belgium,  88.  Convention  between 
Great  Britain  and  the  Netherlands 
(1814),  as  to  Restoration  of  Colonies, 
111.  Ditto  between  Great  Britain,  the 
King  of  the  Netherlands,  and  Russia 
(1815),  as  to  Russo-Dutch  Loan,  112. 
Treaty  .between  Great  Britain  and 
Russia  (1831),  as  to  Russo-Dutch 
Loan,  114.  Between  France  and  the 
Hanse  Towns  (1716,  1865),  as  to 
Places  of  Worship  in  Houses  of  Con- 
suls, 265.  Treaties  relating  to  Consuls, 
&c.  (See  List  of),  272-277.  Of  Peace 
between  Great  Britain  and  China 
(1842),  315.  Of  Passau  (1552),  469. 
Peace  of  Augsburg,  ib.  Convention 
between  the  Pope  of  Rome  and  the 
Canton  of  St.  Gall  (1845),  as  to  the 
Reorganisation  of  the  Bishopric  of  St. 
Gall,  461 
Trent,  Council  o£  International  Status  of 
Papacy  between  Period  of  the  Promul- 
gation of  the  Canon  Law  and,  375. 
Period  of,  and  its  effect  upon  International 
Relations,  389-395 
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Trent,  the,  Case  of,  21, 160,  162 

Tribunal  Civil  de  la  Seine,  302 

Turkey,  European,  her  Claim  to  Rights  as 

Member  of  the  Community  of  Nations, 

68 
Tuscany,  Eolations  with  Borne,  441 
Twiss  (Dr.),    Duchies  of  Schleswig   and 

Holstein,  82,  86.    Law  of  Nations,  172. 

Letters  Apostolic,  474 
Two  Sicilies  (The),  Treaty  with  Holland 

(1753),  272.    Belations  with  Borne,  435 


Vice-Consuls.    See  Consuls 

Viceroy  possesses  Bight  of  Embassy,  156 

Vienna,  Congress  of,  Recognition  of  Titles 
at,  39.  Treaty  of  (1726  and  1738),  62. 
Treaty  of  (1815),  68.  Treaty  of  be- 
tween Austria  and  Spain  (1725),  84. 
Act  of  (9th  June,  1815),  141.  Congress 
of  (1815),  240,245 

Virg.  Mn.t  322 

Voltaire,  Essai  sur  les  Mceurs  et  l'Esprit 
des  Nations,  354 

Von  Houtheim,  de  Statu  Ecclesiae  et  legi- 
time Potestate  Bomana,  419 


Vlpian,  66 

United  Netherlands,  Recognition  of  Re- 
public of,  by  Spain,  24 

States,  Laws  of,  as  to  Consuls.    See 

Consuls 

Universities  of  Europe,  Expositors  of  In- 
ternational Law,  368 

Utrecht,  Treaty  of  (1713),  62,  68,  97. 
Bishop  of  Bristol,  Plenipotentiary  at 
Peace  of,  245 


Valarino  v.  Thompson,  270 

Valentinian  III,  332,  397 

Valin,  263 

Van  Espen,  418  ' 

Van  Hoey  (M.),  Dutch  Ambassador  at 
France,  Case  of,  204 

Vatican  Council  (1870),  374,  399,  416, 
610 

Vattel,  1,  3,  4,  8,  16,  36,  37,  40,  41,  43, 
45,  46,  47,  55,  56,  57,  64,  66,  69,  70,  71, 
72,  74,  75,  76,  77,  78,  79,  80,  82,  90, 
94,  95,  104,  106,  109, 117,  119,  120, 123, 
127,  148,  149,  150,  152,  155,  166,  169, 
175,  176,  178,  179,  180,  181,  194, 196, 
209,  214,  215,  218,  219,  234,  240,  242, 
243,  244,  246,  247,  248,  249,  254,  262, 
264,  271,  301,  319.  American  edition 
of,  811 

Venerabilem  (Decretal),  348.  See  Corpus 
Juris  Canonici. 

Venice,  Claims  of,  to  maritime  Honours  in 
the  Adriatic,  63.  Republic  of,  Quarrel 
with  Papal  Government  (1364),  on  ac- 
count of  Outrages  on  Consuls  of  Repub- 
lic, 302 

Verona,  Congress  at  (in  1825),  55 

Vesey's  Reports.     See  Reports,  List  of 

Vesey  and  Beanies'  Reports.    Ditto 


W 


Waehsmuth,  183 

Wagner,  case  of,  35,  144 

Walter's  Kirchenrecht,  326,  350,  362,  366, 
450 

Ward,  Law  of  Nations,  148,  163,  175,  190, 
196,  197,  199,  206,  209,  240,  353,  354 

Warnkonig,  Bechtsphilosophie,  65.  Inst. 
Juris  Romani  Privati,  325 

Washington's  (American)  Reports.  See 
Reports,  List  of 

Washington,  Treaty  of.    See  Preface 

Weimar  (Duke  of),  39 

Wellesley  (Lord),  Speech  in  the  House  of 
Lords  on  the  Motion  for  a  Committee  to 
inquire  into  the  State  of  the  Laws  affect- 
ing Roman  Catholics  (April,  1812), 
322 

Wenck,  Cod.  Jur.  Gent.,  38,  62,  78,  265, 
272  277 

Westphalia,  Treaty  of  (1648),  67,  76. 
Peace  of,  Guarantees  at,  83,  240.  Papacy 
from  the  Time  o£  394 

Wheaton,  Elements,  35,  41,  47,  61,  64, 82, 
151,  169,  175,  210,  219,  220,  232,  263. 
History,  62,  83,  85,  148,  151,  244,  248, 
249,  251,  252, 263.  Droit  International, 
255.  Reports.  See  Reports,  List  of. 
Dana's  Edition  of,  21,  33,  160,  277 

Whitworth  (Mr.),  229 

Wicquefort,  148, 156,  174,  176,  182,  187, 
196,  202,  209,  219,  234,  237,  246,  263, 
301,  302,  307 

Wife  of  Ambassador,  Privileges  of  Em- 
bassy extended  to,  219 

Wildman,  89,  97, 98,  148,  263 

Wolff,  94 

Wortley  (Mr.  Stuart),  Speech  of,  in  Debates 
on  Cracow,  112 

Wrech  (Baron  de),  Case  of,  223 
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Wurtemtraig,  Relations   with  Borne,  460        Zea    (M.),   Spanish   Minister,  Reply    of 
Worth,  Mr.,  Case  of,  5  Mr.  Canning   to  the  Remonstrance  of, 

respecting  Recognition  of  South  Ameri- 
can Republics  by  Great  Britain,  26 
Z  Zouch,  49,   128,  131,  148,  157,  159,    169, 

Zacharii,  80,  888  170, 196,  199,  206,  211,  824 
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